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4  CASES  IN  THE  EXCHEQUER, 

EaA.  4  Pitai,  may  arise  from  the  obscure  wording  of  this  enactment, 
s_if^i_,  which  differs  from  the  statute  21  Jac.  1,  c.  19,  s.  2,  by  the 
HiooiM  provisionB  of  which  the  act  of  bankruptcy  had  relation 
h'Adah.  hack  to  the  day  of  the  arrest ;  but  it  is  nevertheless  con- 
sistent with  the  enactment,  that  the  relatiod  should  take 
effect,  and  it  may  he  so  read  by  suspending  the  sense,  and 
considering  each  provision  to  be  a  member  of  the  same 
sentence.  In  the  ordinary  construction  of  the  clause,  there 
would  seem  to  be  a  distinction  between  lying  in  prison 
and  an  escape.  But  there  is  no  reason  in  principle  for 
such  a  distinction,  the  object  of  a  relation  being  to  pre- 
vent the  intermediate  disposal  of  property,  which  is  alike 
apphcable  to  either  case.  The  absurdity  of  a  contrary  con> 
struction  may  be  easily  illustrated.  Suppose  a  trader  to 
be  arrested,  and  to  lie  in  prison  for  twenty-one  days:  then, 
according  to  that  construction,  he  would  be  a  bankrupt 
from  the  last  day  of  his  imprisonment;  but  should  he  lie  in 
prison  for  a  longer  period,  say  twenty-two  days,  and  then 
escape,  the  act  of  bankruptcy  would  have  relation  to  the 
day  of  the  arrest.  A  construction  involving  such  an  ab- 
surdity should  be  avoided,  particularly  where,  by  sus- 
pending the  sense  to  the  last  part  of  the  sentence,  the 
words  "from  the  time  of  sucharre8t,"may  be  rendered  ap- 
plicable to  every  member  of  the  sentence,  the  intention  of 
the  legislature  may  be  effectuated,  and  all  absurdities  may  be 
avoided.  By  the  provisions  of  the  old  act  (a),  there  was  no 
relation  in  the  event  of  an  escape.  It  would  be  singular  to 
take  from  the  one  case  such  a  provision,  and  to  apply  it  to 
another  alternative,  to  which  before  no  such  enactment  was 
apphcable.  That  could  not  be  the  intention  of  the  Legisla- 
ture; but,  on  the  contrary,  it  b  clear  that  the  object  of  a 
relation  was  to  prevent  an  intermediate  disposal  of  proper- 
ty, a  provirion  highly  beneficial  for  the  prevention  of  fraud. 
This  construction  is  favoured  by  the  proviso  of  the  sec- 

(a)  21  Jac.  I,  c.  19,  s.  3. 
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the  late  act  of  Parliament,  were  deemed  not  sufficient  to  Exch,  of  puas, 
tnake  the  party  a  bankrupt,  by  relation,  from  the  time     ^  ^^^^'  ^ 
of  the  first  arrest,  without   the  introduction  of  express       hiooins 
words  for  that  purpose;  and,  therefore,  the  Legislature,  ''• 

by  express  and  positive  enactment,  in  the  21  Jac.  1,  c.  19, 
s.  2,  made  the  party,  after  lying  in  prison  for  two  months 
fordebt,  a  bankrupt  from  the  first  arrest.  Then,  supposing 
this  to  be  so,  and  that  there  is  no  relation,  the  act  of  bank- 
ruptcy is  inchoate  and  in  progress  only  until  the  party  has 
lain  in  prison  twenty-one  days,  and  until  the  expiration  of 
that  time  no  act  of  bankruptcy  can  be  said  to  be  complete. 
Assuming  that  no  act  of  bankruptcy  was  completed  till 
the  expiration  of  the  24th  otJul^,  at  which  time  the  pe- 
riod of  remaining  in  prison  would  have  expired,  the  ques- 
tion will  be,  whether  the  plaintiff  is  entitled  to  retain  his 
verdict,  and  to  what  extent.  That  will  depend  upon  the 
construction  of  the  6th  of  his  present  Majesty,  chap.  \6, 
sect.  108.  That  section  enacts,  that  no  creditor,  having 
security  for  his  debt,  shall  receive  upon  any  such  security 
more  than  a  rateable  pdrt  of  such  debt,  except  in  respect 
of  any  execution  or  extent  served  and  levied  by  seizure 
upon,  or  any  mortgage  of,  or  any  lien  upon,  any  part  of  the 
property  of  such  bankrupt  before  the  bankruptcy;  provid- 
ed that  no  creditor,  though  for  a  valuable  consideration, 
who  shall  sue  out  execution  upon  any  judgment  obtained 
by  default,  co^ession,  or  nildicit,  shall  avail  himself  of  such 
execution  to  the  prejudice  of  other  fair  creditors,  but  shall 
be  paid  rateably  with  such  creditors.  If  a  fieri  facias  be 
sued  out  on  a  judgment  obtained  (tfter  a  verdict,  and  the 
sheriff  levy  by  a  seizure  before  the  bankruptcy,  the  execu- 
tion-creditor will,  in  such  case,  be,  under  the  former  branch 
of  the  statute,  entitled  to  the  fruits  of  his  execution  (a). 
But,  under  what  circumstances  an  execution  sued  out  on  a 

(a)  See  Cole  v.  Dttvies,  I  Lord  llaym  724. 
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Exeh.  of  PUoM,   already  referred,  which  will  be  found  to  bear  oul  that 
>     doctrine  of  the  Chief  Justice. 
KioQiNa  But  it  is  unnecessary  to  consider  what  would  li&ve  been 

M'Adak.  the  rights  of  the  present  plaintiff,  in  case  the  money,  the 
proceeds  of  the  execution,  had  remained  in  the  bands  of 
the  Sheriff  after  a  levy  and  a  sale  by  his  own  proper  officer, 
because  the  sales  on  the  S3rd  and  24tfa  of  iA</^  having 
been  made  by  an  agent  of  the  plaintiff,  we  must  con- 
sider those  sales  of  the  same  legal  effect  as  if  they  had 
been  made  by  the  plaintiff  himself,  and  of  consequence 
that  the  money  actually  received  on  those  days  by  the 
clerk  of  the  plaintiff's  attorney  (which  attorney  entered 
into  an  indemnity),  was  received  by  the  plaintiff  himself. 

In  the  case  of  De  Moranda  v,  I>uniin{a),  where  the 
Sheriff  appointed  a  special  bailiff  at  the  pltuntiffs  request, 
the  Court  held,  that  the  latter  could  not  rule  the  Sheriff 
to  return  the  writ ;  and  Butler,  Justice,  said,  it  Had  been 
repeatedly  held,  that,  if  a  special  bailiff  be  appointed  on 
the  nomination  of  the  plaintiff,  the  latter  must  take  the 
consequence  of  the  acu  of  the  former;  the  Court  has  con- 
sidered them  as  the  acts  of  the  plaintiff  himself.  The  same 
point  was  determined  in  Hamilton  v,  Dahiel{b).  But  in 
Taylor  V.  Richardson  {c),  though  the  Sheriff  had  appoint- 
ed a  special  bailiff  to  arrest  the  defendant  at  the  plaintifTs 
request,  the  Court  held  the  Sheriff  responsible  afler  the 
arrest  made,  and  Lord  Kent/on  said  this  was  very  distin- 
guishable from  the  former  cases,  which  at  that  time  were 
brought  under  the  consideration  of  the  Court.  The  re- 
ceipt of  the  monies  by  the  agent  of  the  execution-creditor 
at  the  sale,  would  operate  as  a  discharge  to  the  Sheriff 
from  any  demand  by  the  creditor  in  respect  of  that  money. 
And  as  to  the  money  to  be  derived  by  the  sales  on  the 
S3rd  and  t34'th  July,  but  which  was  not  then  in  fact  re- 
Co)  4Tenn  Hep.  119.  (6)  -i  Term  Hep.  121,n.(«). 
(rj  8  Term  Kcp.  ,10S. 
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*^829**'  ^"^^***^  ^'  Pohi't^t  it  waa  held  that  the  Sheriff  waa 
^-^Z^ — '     discharged  by  the  plamtiff  appointing  a  special  bailiff  and 

Hioam       agent  to  manage  the  sale  under  a  writ  oiJi.fa.  (o). 

H'Adam.  For  these  reasons,  therefore,  we  are  of  opinion  that  the 

verdict  ought  to  be  reduced  to  the  sum  of  66^  S«.,  the 
amount  of  the  goods  sold  on  the  S5th  da;  of  J*dy,  after 
Cartmeli  became  a  bankrupt.  With  respect  to  these 
goods,  the  pluntiff  is  entitled  to  retain  his  verdict;  and 
the  plaintiff's  right  to  the  latter  sum  is  agreeable  to  the 
construction  put  upon  this  section  of  the  sixth  of  his  pre- 
sent Majesty  in  the  case  o(  Nottetf  v.  Buck{b). 


(a)  iChit.  R«p.  614,  D. 

(b)  lib  cue  inTolves  tlie  con- 
■tnictioD  of  two  very  important  sec- 
tions of  tbe  tele  bankrupt  acL  With 
ropect  to  the  Bfth  aectioii,  thii  is 
the  6nt  case  in  which  the  question, 
nbelher  the  act  of  bankruptcy  by 
lying  in  prison  has  telation  to  the 
time  of  the  arrest,  has  been  decided ; 
for,  although  it  occurred  at  Nini 
Prita,  in  the  case  of  TWJvr  t. 
Berron,  1  M.  &  M.  137,5.  C.  3  C. 
&  P.  S5,  Lord  TenUrdtn  declined 
giving  any  opinion  upon  the  sub- 
ject Two  poinu  ate  upon  this 
KCtioD  tesoKed:  the  lint,  that  the 
act  of  bankruptcy  hat  no  relation; 
and  the  second,  that  the  time  of 
lying  in  prison  is  to  be  reckoned 
inclusively ;  as,  for  instaiux,  where 
the  arrest  is  on  the  4lh  July,  the 
act  of  bankruptcy  will  be  complete 
on  the  34lh  of  the  same  inonlh,  so 
as  to  orer-reach  an  act  done  on  the 
35th.  His  latter  constmction  ac- 
cords with  the  rule  applicable  to 
tbesut.21Jac.  I.  C.19,  s.  3,  which 
enacted  that  a  trader  lying  in  pri- 
Kin  two  months  after  an  arrest  for 
debt,  should  be  adjudged  a  bank- 
rupt from  the  time  of  his  first  ar> 


rest,  which,  it  was  holdea  in  the 
case  of  Glatiiigtm  y.  Rawlim,  3 
Eas^  407,  S.  C.  4  Esp.  224,  in- 
cluded the  day  of  the  arrest 

With  respect  to  the  lOBth  sec- 
lion,  this  saems  to  complete  the 
class  of  cases  in  whicb  that  obscure 
and  difficult  clause  has  come  under 
the  conaideiation  of  the.  Court. 
Of  the  difficulty  of  that  construc- 
tion we  have  the  best  authority, 
for,  in  the  case  of  Taglor  t.  Taylor, 
8  D.  &.  R.  159;  S.  C.SB.k  C. 
392,  the  Court  of  King's  Bmch, 
upon  that  ground,  reCiised  to  in- 
terfere upon  a  summaiy  applica- 
tion,  to  set  aside  an  execution 
issued  upon  a  Judgment  obtained 
by  nil  dkit.  Impressed  with  this 
difficulty,  the  Court  of  Kiiig't 
Beach,  in  the  case  of  Wyiaer  v, 
Kemblt,  6  B.  k  C.  479,  attempted 
to  put  a  constniction  upon  the 
clause  so  as  to  give  efiect  to  the 
enactment,  and  at  the  same  time  to 
avoid  the  manifest  injustice  which 
would  ensue  from  a  more  liberal 
construction,  by  which,  at  any  te- 
mole  period,  the  assignees  would 
be  entitled  to  recover  money  levied 


18 


CASES   IN    THE   EXCHEQUER^ 


HlOGINt 

If. 
M'Adam. 


£»ch,  rf  Pleas,  bands  of  the  Sheriff.  That  point 
1829.  was  resolved  in  the  case  of  3ibr- 
land  V.  Pellatty  8  B.  &  C.  722. 
In  that  case  judgment  was  enteied 
up  on  a  warrant  of  attorney,  and  a 
fi'/tu  issued,  returnable  on  the  2nd 
May:  before  the  return  of  the  writ, 
the  goods  were  sold,  and  the  money 
received  by  the  Sheriff,  but  not  paid 
over  by  him  to  the  plaintiff  in  ex- 
ecution until  the  11th  May,  an 
act  of  bankruptcy  having  been  com- 
mitted on  the  5th  of  the  same 
month.  The  Court  held,  that  after 
sale  or  payment  of  the  money  to 
the  Sheriff  he  became  a  debtor  to 
the  plaintiff  in  execution,  whereby 
the  original  debt  was  extinguished, 
so  that  the  plaintiff  would  no  longer 
be  a  creditor  having  security  for  his 
debt.  It  is  observable,  that,  in  that 
case,  the  act  of  bankruptcy  wascom- 
mitted  after  the  return  of  the  writ, 
and  that  Mr.  Justice  Bayley  declin- 
ed to  express  an  opinion  upon  the 
effect  of  this  section  in  a  case  where 
the  act  of  bankruptcy  might  occur 
between  tlie  sale  by  the  Sheriff  and 
the  return  of  the  writ.  That  point 
arose  in  the  case  of  Higgint  ▼. 
M'Adam,  and,  after  great  delibera- 
tion, was  determined  to  be  inop- 
perative  to  deprive  the  plaintiff  in 
execution  of  his  right  to  the  pro- 
ceeds of  the  sale.  Upon  the  day 
upon  which  this  judgment  was  de- 
livered in  the  Court  of  Exehequery 
the  case  of  Fox  v.  Burhridge  was 
heard  in  the  Court  of  Kingt  Benck^ 
in  which  the  same  point  arose. 
In  that  case  the  plaintiff  obtained 


a  judgment  by  nil  dkii,  and,  under  a 
writ  of  ^.  Ja,f  caused  the  goods  of 
the  defendant  to  be  seized  and  sold. 
Before  the  return  of  the  writ,  but 
after  the  money  had  been  paid  to 
the  Sheriff,  an  act  of  bankruptcy  was 
committed,  upon  which  a  commis- 
sion issued.  The  plaintiff  in  ex- 
ecution obtained  a  rule,  calling 
upon  the  Sheriff,  the  defendant,  and 
the  assignees,  to  shew  cause  why 
the  proceeds  of  the  sale  should  not 
be  paid  over  to  him.  FoUett,  who 
appeared  for  the  plaintiff,  contend- 
ed that  he  was  entitled  to  the  mo- 
•ney  upon  the  authority  of  Mor- 
land  V.  Pellatt,  but  that,  at  all 
events,  the  Court  would  not  direct 
the  Sheriff  to  pay  the  money  to  the 
assignees,  inasmuch  as  the  bank- 
ruptcy might  be  disputed.  Ex  parte 
Washboum*t  Assignees,  8  B.  &  C 
444.  Hotrcydy  who  appeared  for  the 
assignees,  endeavoured  to  distin- 
guish the  case  from  that  of  MorUmd 
V.  PelUutf  by  the  &ct  that  the  act  of 
bankruptcy  was  committed  before 
the  return  of  the  writ,  and  contend- 
ed that,  as  against  the  Sheriff,  the 
plaintiff  had  no  right  to  the  money 
until  the  writ  was  returnable.  Lord 
Tenterden  was  of  opinion  that  that 
circumstance  afforded  no  distinction 
between  this  and  the  case  of  Mor^ 
land  V.  Pellatty  and  directed  tliat 
the  rule  should  be  made  absolute 
for  the  Sheriff  to  pay  the  money  to 
the  plaintiff  in  execution,  the  She- 
riff being  allowed  his  costs  incurred 
by  the  application. 
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Exch.  of  Pleas f 
1829. 

Doe  ex  dem.  Mayor  and  Burgesses  of  Stafford  and  ^ 

Another^  r.  Tooth, 

J  HIS  was  an  action  of  ejectment,  tried  before  Gc^elee,  J.,  a  member  of  a 
at  the  Summer  Assizes,  1828,  for  the  county  of  Stafford,  no7aa>mpctent 
in  which  the  learned  Judge  directed  the  Jury  to  find  a  TI^"!?  **!  *"*"  e 

^  ^  tarn  the  claim  of 

verdict  for  the  plaintiff,  reserving  to  the  defendant  liberty  the  corporation, 

even  though  he 
to  move  to  enter  a  nonsuit.  release  his  in- 

The  declaration  contained  counts  upon  two  demises,  I'^cTmtittetot^' 
the  one  by  the  Mayor  and  Burgesses  of  Stafford,  and  the  *^«  «"»*• 
other  by  John  Goodwin.     To  support  the  former  demise,*^  ^9^^.   ^^^ 
Tildesley,  a  burgess  of  the  corporation,  was  called  to  prove       '^  ^a  ' 
the  service  of  a  notice  to  quit,  and,  upon  an  objection  being 
taken  to  his  competency,  executed  a  release,  by  which  he 
released  to  the  corporation  "  all  his  right,  title  and  in- 
terest, which,  as  one  of  the  burgesses  of  the  borough  of 
Stafford,  he  then  had,  or  ever  had,  should  or  might  have, 
in  the  house,  land  and  premises  (the  subject  of  the  eject- 
ment) ;  so  that  neither  he,  his  heirs  or  assigns,  or  any  person 
or  persons  in  trust  for  him,  either  should  or  would,  could  or 
might,  by  any  means  whatsoever,  thereafter  have,  claim, 
challenge,  or  demand  any  right,  title,  or  interest,  of,  in,  to, 
or  out  of  the  same ;  and  also  all  his  right,  title,  and  interest, 
of  and  in  all  and  every  sum  or  sums  of  money,  debt,  claim, 
or  demand  which  he  then  had,  or  ever  had,  or  ever  might 
have,  as  such  burgess,  for  or  in  respect  of  the  same.*' 
Another  witness,  of  the  name  of  Budden,  was  called  to 
prove  a  disclaimer  by  the  defendant  of  Goodwin's  title,  in 
order  to  support  the  second  demise,  he  likewise  was  a 
burgess  of  the  corporation,  and  executed  a  similar  release. 
Notwithstanding  these  releases,  the  competency  of  these 
witnesses  was  objected  to,  and  other  objections  to  the  main-, 
tenance  of  the  action  were  raised  at  the  trial,  upon  which, 
however,  no  question  subsequently  arose. 

c  2 
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In  Michaelmas  Term,  Campbell  obtained  a  rule,  calling 
upon  the  lesson  of  the  plaintiff  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  nonsuit  entered: 
and  now — 

Russell,  Serjeant,  and  Williams,  E.  V.,  shewed  cause. 
— It  is  unnecessary  to  discuss  the  competency  oiBudden, 
because  if  Tildesleyv&s  a  competent  witness,  the  plaintiffis 
entitled  to  retain  his  verdict,  for  the  title  of  the  corpora- 
tion was  then  complete.  Without  a  release  he  was  a  com- 
petent witness.  The  first  case  upon  this  subject  is  to  be 
found  in  Viner's  Abridgment  "  Evidence,"  (G,  2)  (a),  in 
which  ^tituM,  J.,  allowed  one  of  the  corporation  to  be  a  wit- 
ness in  an  action  brought  by  the  corporation  of  the  weavers 
o(  Norwich,  for  a  penalty  against  a  weaver  for  working  at 
his  trade  in  harvest  time,  although  one  moiety  of  the  penalty 
was  due  to  the  corporation.  The  case  of  the  Mayor  and 
Commonalty  of  London  (6),  and  that  of  the  city  of  Ltmdon 
concerning  water  bailage  (c),  are  to  the  same  effect.  In 
the  former  it  was  ruled  by  the  whole  Court,  and  in  the 
latter,  by  three  judges,  that  freemen  (members  of  the  cor- 
poration) might  be  witnesses  in  support  of  the  claim,  be- 
cause their  interest  would  be  inconsiderable,  as  the  tolls 
would  be  received  for  the  benefit  of  the  whole  corpora- 
tion {d).     It  is  true  that  the  authority  of  these  cases  has 

(a)  13  Via.  15.  sUnces,  vit.  nhelher  the  interest 
(i)  2  LeT.  231.  be  so  coosideiable  as  by  presutap' 
(0  1  Vent  331;  JUii.Corptft-  tion  to  produce  pirtiality  or  not. 
ter,  2  Show.  47.  In  the  latter  cax,  although   three 
Id)  In  ihe  former  of  these  cases.  Judges,  Scn^t,  Dolhen,  and  Rag- 
theChiefJusliceSiTCggi  said,  that  it  mond,  were  of  opinion  that  the  wit- 
ought  not  to  be  a  general  rule,  that  nesses  were  competent,  Jonrt  dif- 
memben  of  corporations  shall  be  feied,  and  a  bill  of  exceptions  ws> 
admitted  or  deemed  to  be  witnesses  tendered, but  the  plaintiff's  counsel 
in  actions  for  or  against  their  cor-  withdrew  the  witnesses  and  offered 
porations:    bnt  evety  case  stands  other   evidence,  upoa  Trhich  the 
upon  iu  own  particnlar  circum-  defendant  had  a  verdicL 
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Dob 

V, 

Tooth. 


been  doubted  (o),  and  that  in  some  instances  members  of  ^**«^*-  »/  ^''^*'» 
corporations  have  been  held  to  be  incompetent.  Thus^  in 
the  case  o£  Burton  v.  Hinde{b\  freemen  were  held  to  be 
incompetent,  but  the  interest  in  that  case  was  tangible, 
and  clearly  such  as  would  disqualify,  the  question  being  in 
respect  of  the  sufficiency  of  common.  From  the  doubt 
which  has  been  entertained  in  that  respect,  and  from  the 
difficulty  of  ascertaining  the  quantum  of  interest  that  would 
disqualify,  the  practice  of  disfranchisement  has  probably 
obtained.  But  that  mode  is  not  the  only  one  by  which  an 
interest  may  be  defeated,  for  it  is  stated  in  a  book  of  great 
authority  to  be  sufficient  if  the  witness  release  his  right  to 
the  corporation  (c).  Now,  that  course  has  been  pursued  in 
this  case,  and  the  witness  having  by  that  means  divested 
himself  of  all  interest  in  the  subject  matter  of  the  suit,  the 
only  remaining  objection  that  can  arise,  is  in  respect  of  his 


(a)  B.  N.  P.  290.  In  the  case  of 
BodsweU  V.  Nott,  2  Vera.  317, 
the  Court  said,  **  the  objection  of 
an  existing  interest  though  never  so 
small  has  always  prevailed,  and  it 
was  so  resolved  upon  great  debate 
in  the  case  of  the  City  of  London, 
coBoerotng  water  bailage." 

{b)  5  T.  R.  174. 

(c)  2  Stark.  £v.  427.  The  case 
cited  by  the  learned  author  as  an 
authority  for  this  position,  is  that  of 
Enfidd  v.  HilU^  Sir  T.  Jones,  116; 
2  Lev.  236,  which  does  not  sup- 
port it  to  its  full  extent  That  was 
an  action  for  a  fiilse  return  to  a 
wmndammf  to  prove  the  truth  of 
which  several  freemen  were  tender- 
ed as  witnesses*  The  evidence  of 
these  witnesses  was  objected  to, 
not  because  they  had  a  direct  in- 
terest in  the  suit  or  subject  matter 
of  it,  but  because  by  a  bye-law  the 
charges  of  suit  were  to  be  defrayed 


by  the  corporation,  to  which  it  was 
answered  that  the  defendant  had 
released  the  mayor,  freemen,  com- 
monalty, and  all  others  the  freemen, 
of  all  advantages,  contributions, 
and  demands,  which  he  might  have 
against  them  by  virtue  of  this  bye- 
law,  or  any  other  order,  aut  alio 
modo  quocunque.  Notwithstanding 
this  release,  the  witnesses  were  con- 
sidered to  be  incompetent  by  Ram$' 
ford  and  Twisden,  contra,  Jones, 
upon  which  a  bill  of  exceptions 
was  tendered ;  and  upon  argument 
it  was  held,  that  the  refusal  of  the 
witnesses  was  error;  for,  be  U  at  it 
will  in  other  respects,  by  the  release 
of  the  defendant,  all  the  advantages 
he  can  have  against  the  citizens  for 
these  charges  upon  the  bye-law  is 
discharged.  And  the  whole  Court 
held  that  the  witnesses  should  have 
been  admitted. 
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Exch.  ef  PUat,  ultimate  liability  as  a  member  of  the  corporation  to  a  por- 
.  ^^^^'  ,    lion  of  the  costs,  in  the  event  of  a  failure.    But  that  ia  not 
Doe  such  an  interest  as  will  disqualify  a  witness;  for,  being  a 

Tooth.  party  to  the  suit  in  his  corporate  capacity  merely,  he  is 
not  individually  liable  for  costs.  Upon  this  principle,  in 
an  action  against  the  Governors  of  the  FouruUing  Hospital 
for  the  amount  of  work  done  by  the  plaintiff.  Lord  Ketir 
yon  admitted  several  of  the  governors  to  prove  the  bad« 
ness  and  insufBciency  of  the  work.  Wetter  v.  The  Govern- 
ors of  the  Foundling  Hosfntal{d), 

Campbell,  contra,  after  arguing  that  the  release  applied 
to  a  specific  claim  merely,  but  not  to  any  interest  which 
the  witness  might  have  in  the  general  funds  of  the  corpo- 
ration, over  which  they  had  the  absolute  control,  and 
which  might,  in  the  event  of  a  failure,  be  reduced  by  the 
amount  of  the  coats,  was  stopped  by  the  Court. 

Garrow,  B. — This  case  depends  entirely  upon  the 
question  whether  the  evidence  of  Tildetley  was  that  of  a 
person  who  was  a  competent  witness,  which  question  is 
dbposed  of  by  a  simple  statement  of  facts.  If  the  corpo- 
ration obtain  a  verdict,  they  will  thereby  be  entitled  to 
certain  property,  which,  added  to  the  general  stock  of  the 
corporation,  will  become  a  fund  distributable  amongst  the 
members  of  the  corporation,  of  which  the  witness  is  one. 
In  that  view  of  the  case,  therefore,  he  would  clearly  be 
disqualified,  because  hb  evidence  tends  to  increase  a  fund 
in  which  he  has  a  direct  interest.  But  it  may  be  said  be 
has  released  all  claim  to  this  specific  property.  It  must 
be  admitted,  without  reference  to  this  property,  that  he  is 
interested  in  the  general  funds  of  the  corporation,  and  if 
that  be  so,  there  is  a  second  mode  in  which  that  interest 
may  be  affected,  viz.  by  decreasing  that  general  fund  by 

(«)  I'.  N.  P.  1S3. 
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£idb.  ^  Pkai,  of  the  Foundiing  HoipUal,  the  witnesses  were  admitted 

'  .,     because  they  were  mere  trustees,  and  had  not  the  least 

Dob  personal  interest.     That  is  not  the  case  here,  and  where- 

TooTB.       ^^^  *'  '^  once  admitted  that  a  witness  has  an  actual  and 

direct  interest  in  a  fiind  which  may  be  afiected  by  the 

Terdict,  he  is  thereby  rendered  incompetent. 

Rule  absolute. 


YOUMO  V.  DOWLMAN. 

Wbcnnamo-  J  HE  plaintiff  in  this  Case  discontinued  his  action.  On 
adiLmd  by  the  the  taxation  of  costs,  it  was  objected,  on  the  part  of  the 
^nofdi^"  plainUff,  that  the  person  acting  as  attorney  for  the  defend- 
omtiiaan  indi-  antwas  not  an  attorney  ofthe  Court,  having  been  struck  off 
*Idu»t  conduct-      ,  ,,      „  ..,.-,  I.    rJ.      I     n        I         1 

iog  (he  ciiue,  the  roU  of  altomies  u  the  Courts  of  King  g  Bench  and 
Mmek  oir  tbc  Commo»  Pleas,  and,  having  for  some  years  omitted  to  take 
SfKii?' a"""*  °^^  ^"'^  certificate  as  a  solicitor  of  the  Court  of  Chancery, 
and  Cawman  although  he  had  subsequently  taken  out  a  certificate  with- 
oiDiiu'ng  10  uke  °'*'  obtaining  leave  from  the  Court  for  that  purpose.  No 
u'lISr^L^  advances  of  money  having  been  made  by  the  defendant, 
padtated  (Von  the  Master,  under  the  drcumstances,  refused  to  allow  the 
•oiiciinorihe     costs ;  upoo  which 

Court  or  Chn- 
ctn,. 

/  V  •  j^g     ^  /      .  Hfimfrey  obtained  a  rule  to  shew  cause  why  the  Master 
*  should  not  be  directed  to  review  bis  taxation;    against 

which 

Palteson  shewed  case.  The  question  is,  whether  this 
person,  not  being  an  attorney  of  the  Court  of  King's  Bench, 
or  of  the  Common  Pleat,  or  a  solicitor  in  Chancery,  having 
ceased  to  take  out  his  certificate  as  such,  is  entitled  to  re- 
cover his  costs  in  this  case.  It  is  not  a  question  between 
the  plaintiff  and  defeudant,  but  merely  as  respects  the 
party  assuming  the  character  of  an  attorney,  for  he  has  no 
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KBoedy  agunst  hia  client,  who  cannot  therefore  be  damnU  ««*-  ¥  «•** 

Bed  by  withholding  these  costs.    This  circumstance  dis-     , "^ 

tinguisbes  this  case  from  that  of  Reader  v.  Bloom{a),  which  yodnq 
may  be  relied  upon  in  support  of  the  application;  for  the  oomiuiM. 
judgment  of  the  Chief  Justice  in  that  case  proceeds  upon 
the  assumption  that  advances  had  been  made.  If  any 
money  had  been  paid  by  the  defendant  to  this  person,  it 
would  be  impossible  to  contend  that  the  client  ought  not  to 
be  indemnified,  but  this  is  an  application  for  costs  which 
cannot  be  recovered  against  the  client. 

Hwmfrey,  contra, — According  to  the  practice  both  of 
the  King's  Bench  and  Common  Pleat,  this  rule  ought  to 
be  made  absolute.  That  of  the  latter  Court  was  settled 
in  the  case  of  Reader  v.  Bloom,  in  which  the  same  argu- 
ments were  resorted  to  as  upon  the  present  occasion,  but 
the  Court,  notwithstanding,  refuted  the  rule  which  sought 
to  deprive  the  party  of  his  costs:  and  Mr.  Justice  Pari 
said  (i) :  "The  meaning  of  the  statute  is,  that,  if  a  non-attor- 
ney sues  for  extra  costs,  he  shall  not  recover  them  against  his 
client."  In  Tidd's  Practice,  p.  77,  it  is  laid  down,  that  "  it 
is  DO  ground  of  objection  to  bail,  2  Chit.  Rep.  98,  nor 
for  cancelling  a  bul-bond,  I  D.  ^  R.215,ot  setting  aside 
proceedings,  that  the  attorney  by  whom  the  bail  was  put 
in,  or  who  sued  out  the  writ,  had  neglected  to  take  out 
hia  certificate:  and  the  circumstance  of  the  pluntiff's 
cause  having  been  conducted  by  an  attorney  who  has  not 
obtained  his  certificate,  does  not  deprive  the  plaintifi*  of 
his  right  to  full  costs  agunst  the  defendant." 

Gabrow,  B. — I  should  be  sorry,  if,  upon  the  present 
occasion,  we  were  called  upon  to  adopt  a  rule  difiTerent 
from  that  which  has  been  acted  upon  by  the  Courts  of 
King't  Bench  and  Common  Pleat ;  but,  in  dischar^g  this 

(a)  10  B.  Moore,  361;  S.  C.  3  Bingh.  9.  (i)  3  Bin^  11. 
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rulci  we  efaall  not  infringe  upon  the  de^ions  to  vhich 
allusion  has  been  made,  because  the  casQ  is,  in  its  circum- 
stances, altogether  distinguishable  from  those  which  have 
been  cited.  I  think,  that,  in  this  case,  the  Master  has  exer- 
cised a  sound  discretion.  The  part;  making  this  applica- 
tion has  been  struck  off  the  roll  of  attomies  of  two  of 
thecommon-law  Courts  of  Weatmittxter  Hall;  and  although 
he  still  remains  upon  the  roll  of  the  Court  of  C/tavcerif  aa 
a  solicitor,  yet,  having  omitted  to  take  out  bis  certificate,  be 
is  not  entitled  to  practise  as  such,  although  he  has  subse- 
quently, improperly,  and  surreptitiously  obtained  a  certifi- 
cate without  procuring  leave  &om  the  Court  for  that  pur- 
pose. There  can  be  no  doubt,  that,  as  between  the 
pluntiff  and  the  defendant,  the  Utter  is  entitled  to 
receive  from  the  plaintiff  all  the  costs  which  he  may 
have  incurred,  and,  if  it  had  happened  that  this  person, 
before  he  undertook  the  business,  had  required  an  advance 
of  money,  the  Court  would  not  have  interfered  to  prevent 
the  taxation  of  costs  to  that  extent,  because  they  would 
have  been  unwilling  to  disturb  the  rights  of  hia  client. 
But  the  question  in  this  case  is  not  between  the  client  and 
hia  opponent,  but  whether,  where  acts  of  Parliament  re- 
quire certain  things  to  be  done,  in  order  to  capacitate 
persons  to  practise  as  attomies,  and  to  recover  their  fees, 
and  those  requisites  are  not  complied  with,  the  Court  will, 
notwithstanding,  lend  their  assistance  to  enable  the  of- 
fending party  to  recover  his  costs.  To  do  this,  would,  in 
my  opinion,  work  an  injury  to  suitors.  If  costs  were  allowed 
to  this  party,  why  may  they  not  be  allowed  to  any  third 
person  who  never  was  an  attorney.  It  seems  to  me  that 
it  would  be  discreditable  to  entertain  such  a  doctrine,  and 
that,  in  refusing  the  allowance  of  costs,  the  Master  has  ex- 
ercised a  very  sound  discretion. 

HuLLOCK,  B. — I  am  entirely  of  the  same  opinion,  and 
think  that,  if  this  rule  were  not  to  be  discharged,  this 
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Court  would  be  holding  out  a  pTemium  to    individuals  £"^-  </  J*>w< 
who  have  been  struck  off  the  rolls  of  other  Courts  to  prac-  . 

tise  in  thi«.  Tliis  is  not  a  cqse  in  which  the  plaintifTis  to  Youno 
lose  or  be  deprived  of  his  costs:  if  he  had  made  any  ad-  uowluah. 
vances  of  money,  he  had  an  opportunity  of  saying  so ;  but, 
the  question  is,  whether  a  person,  who  is  admitted  to  be 
incapable  of  practising  in  the  Courts  of  King's  Bench  and 
Common  Picas,  and,  in  point  of  law,  is  incompetent  to  prac- 
tise in  the  Court  of  Chancery,  is  entitled  to  call  upon  this 
Court,  to  lend  their  asMstaace  to  enable  him  to  recover 
his  costs.  After  the  interval  of  twelve  months,  an  attorney 
is  not  entitled  to  take  out  his  certificate  as  of  course,  but 
must  first  apply  to  the  Court  upon  an  affidavit  of  the  cir- 
cumstances which  have  occasioned  the  omission.  Can  any 
one  doubt,  that,  if  this  person  had  applied  to  the  Court  of 
Chancery,  stating  the  circumstances  of  his  case,  that 
Court  would  have  refused  his  application!  I  own,  that,  if 
the  case  cited  had  been  precisely  analogous  to  this, 
my  opinion  would  be  unchanged,  for  I  cannot  think  that 
any  Court  should  countenance  an  application  like  this. 
Such  a  doctrine,  would,  in  my  opinion,  be  fraught  with 
the  greatest  injustice,  and  be  highly  derogatory  to  the 
dignity  of  the  Court. 

Vaughan,  B.— I  confess  that  my  mind  has  in  some 
measure  fluctuated  during  the  discussion  of  this  case,  in 
consequence  of  the  decision  in  the  Court  o(  Common  Pleas, 
to  which  allusion  has  been  made.  Upon  examination, 
however,  it  will  be  found  that  the  Chief  Justice,  in  his  judg- 
ment, proceeds  upon  an  assumption  that  the  plaintiff  had 
at  the  outset  made  advances  to  the  party  who  conducted 
his  cause,  which  circumstance  distinguishes  that  case  from 
the  present,  for  here  no  advances  have  been  made ;  and 
the  question  resolves  itself  into  this  simple  point,  whether 
this  Court  will  lend  itself  to  put  money  into  the  pocket  of 
an  indiridual,  who,  not  being  an  attorney  of  the  Courts  of 


C&SEt  IN  THE  EXCHEQUBR, 

and  Common  Pleas,  or  lega 
practise  as  a  solicitor  of  the  Court  of  Chancery,  has  agiunst 
his  own  client  no  remedy.  If  this  had  been  an  applica- 
tion on  the  behalf  of  the  defendant,  I  might  have  enter- 
tained a  different  opinion ;  but  that  is  not  the  case  here, 
for  there  is  no  pretence  for  assuming  that  the  application 
b  on  his  behalf,  and,  that  being  so,  it  is  a  mere  struggle 
by  this  individual  to  recover  those  fees  which  are  only 
recoverable  by  a  regular  attorney.  Although  the  state- 
ment of  the  case  of  Reader  v.  Bloom  does  seem  to  militate 
agunst  discharging  this  rule,  yet,  when  the  judgment  of 
the  Chief  Justice  is  referred  to,  the  principle  of  that 
decision  is  apparent,  viz.  that  the  Courts  will  not  interfere 
with  the  rights  of  the  suitor;  and,  under  the  circumstances 
of  this  case,  upon  that  distinction,  I  think  that  the  rule 
should  be  discharged. 

Rule  discharged. 


RooERS  r.  Price,  Executor. 

Assumpsit  by  the  plaintiff  against  the  defendant, 
executor  of  Davies,  for  work  and  labour  as  an  under- 
taker and  materials  furnished  for  the  funeral  of  Daviea. 
Plea — Non  assumpsit. 

At  the  trial,  which  took  place  before  Gaselee,  J.,  at  the 
bUuM^t^  Hereford  Summer  Assizes,  1828,  it  appeared  that  the  tes- 
tator died  in  FFafex,  at  the  house  ofhis  brother,  who,  there- 
upon, sent  for  the  plaintiff,  an  undertaker  residing  at  a  dis- 
tance. The  plaintiff  afterwards  furnished  the  funeral,  and 
the  brother  of  the  deceased  attended  it  as  chief  mourner.  It 
was  admitted  that  the  funeral  was  suitable  to  the  degree  of 
the  deceased.  Upon  these  facts,  there  being  no  evidence 
of  any  contract  made  by  the  defendant,  or  that  he  knew 
of  the  funeral  until  after  it  had  taken  place:  the  learned 
Judge  was  of  opinion  that  the  plaintiff  was  not  entitled  to 


.  tb*t  purpoH, 
liable,  upon  ai 
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ditectloDi  of 
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recover,  and  directed  a  nonsuit,  witli  leave  to  enter  a  ver-  £"^-  q^  P<f«'< 
diet  for  the  plaintiff  for  30t,  if  this  Court  should  think  > 

him  entitled  to  recover.  Roobim 

In  Michaelmaa  Term  last,  Ruaselt,  Serjeant,  in  pursu-  ^_^  /-^^    sy^- 
ance  of  this  leave,  obtained  a  rule  calling  upon  the  de-  ''  ^"r.-^     -  ^-  - 
fendant  to  shew  cause  vrhy  the  nonsuit  should  not  be  set        "^         '   '^^■* • 
aside,  and  a  verdict  entered  for  the  plaintiff  for  30/.;  and 
in  support  of  the  application  cited  the  case  of  TugvoeU  v. 
Heyman  (a). 

Mmile,  shewed  cause. — The  case  of  Tugweliv,  Hey~ 
man  is  not  to  the  full  extent  applicable  to  the  present. 
In  that  case  there  was  no  evidence  of  any  orders  having 
been  given  by  any  one,  but  here  there  was  reasonable 
proof,  from  which  the  Jury  could  not  fail  to  infer  that  the 
brother  of  the  deceased  had  set  the  plaintiff  in  motion. 
Admitting,  therefore,  that  that  case  is  law,  it  is  inapplica- 
ble to  this,  for  here  the  brother,  who  gave  the  orders,  is 
liable  to  the  pluntiff  in  respect  of  them.  But  that  case 
cannot,  upon  principle  or  authority,  be  supported.  In 
the  case  of  Aahton  v.  Sheerman  {b).  Holt,  C.  J.,  sud,  "  If 
A.  employs  B.  to  work  for  C,  A,  is  liable  to  pay  for  it; 
an  executor  is  not  liable  to  pay  for  funeral  expenses  unless 
he  contracts  for  them."  The  burial  of  the  dead  is  a  mat- 
ter purely  of  ecclesiastical  cognizance,  and  one  with  which 
the  Courts  of  law  cannot  interfere.  Upon  this  ground,  in 
the  case  of  Rex  v.  Coleridge  {c),  the  Court  of  King's  Bench 
reiitsed  a  mandamux  to  bury  a  corpse  in  an  iron  coffin,  and 
Mr.  Justice  Holroyd  siud,  the  burial  of  the  cadaver  (that 
is,  caro  data  vermibus)  is  nuUiua  in  boma,  and  belongs  to 
ecclesiastical  cognizance.  It  cannot,  therefore,  he  said, 
that  the  common-law  recognizes  any  specific  mode  of  bu- 
rying the  dead,  so  as  to  raise  an  implied  promise  on  be- 

(a)  3  Campb.  S98.  (*)  Holt,  309.  (c)  2  B.  k  A.  804. 
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contract  made  by  his  testator;  but  it  does  not  follow,  be-  £««&•  </  Pieat, 

.  •  18£9 

cause  he  may  be  reimbursed  out  of  the  estate  of  his  tes-  *  ^ 

tator,  that  he  is  therefore  liable,  as  executor,  for  funeral  Rogers 
expenses.  Had  he  been  sued  upon  an  express  promise,  pricb. 
a  plea  ofplene  adminisiravit  would  be  no  answer,  which 
shews  clearly  that  he  is  not  liable  as  executor.  The  mere 
description  of  an  executor  is  immaterial,  and  may  be  re- 
jected; but  it  is  otherwise  where  the  liability  is  alleged  to 
have  accrued  in  that  character.  An  executor  cannot  be 
charged  as  such  for  any  demand  which  would  make  him 
personally  liable.  Rose  v.  Bowler  (a).  .  But,  if  the  defend- 
ant be  liable  as  executor,  and  the  plaintiff  can  only  recover 
against  him  in  that  character  upon  this  declaration,  there 
was  no  evidence  of  his  being  executor,  and  upon  that 
ground  the  nonsuit  must  stand.  As,  in  an  action  of  trover, 
where  the  title  accrues  after  the  death  of  the  testator,  the 
character  of  the  executor  must  be  proved ;  so,  here,  the 
right  of  action  being  in  respect  of  a  Uability  since  the 
death,  that  character  is  not  admitted  by  the  plea  of  non 
assumpsit y  but  must  be  proved  before  the  liabiUty  of  the 
defendant  in  respect  of  that  character  can  arise. 

Russell^  Serjeant,  and  EvanSy  John,  in  support  of  the  rule. 
— ^The  simple  question  in  this  case  is,  whether  an  executor 
is  not  bound  to  pay  for  the  funeral  expenses  of  his  testator,  in 
a  case  where  he  has  assets,  and,  by  admission,  the  party  has 
been  buried  in  a  manner  suitable  to  his  degree.  Such  a  lia- 
bility will  be  found  to  exist  in  legal  principle,  in  decided  cases, 
and  to  be  founded  both  on  expediency  and  on  decency.  It 
matters  not  by  whom  the  undertaker  is  employed,  for  the 
party  setting  him  in  motion  is  not  liable,  or  at  least  the  exe- 
cutor is,  provided  the  undertaker  elect  to  sue  him  as  such. 
The  liability  of  the  executor  arises  from  the  duty  of  an 
executor  to  bury  the  deceased,  froili  which  duty  the  law 

(a)  1  II.  Bl.  108. 
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Eicb.  afPitaw,  implies  a  promiae,  provided  he  hss  assets  for  that  purpose. 
'  ,  By  the  form  of  this  record,  the  defendant  admits  that  he 
RooEM  is  executor  and  has  assets,  and  the  question  is  simply  whe- 
7a*cE.  ^^'  ^  executor  he  is  liable  to  the  action.  The  case  of 
Tugtoeli  V.  Heyman  cannot  be  distinguished  from  this, 
but  its  authority  is  impugned.  In  that  esse  Lord  Ellen- 
borough  said,  "  it  is  allowed  that  the  funeral  was  conduct- 
ed in  a  manner  suitable  to  the  testator's  degree  and  cir- 
camstances,  and  that  the  plaintiiTB  charge  is  fair  and  rea- 
sonable. The  defendants  do  not  deny  that  tbey  have  as- 
sets. Then  will  the  lav  imply  a  promise  on  their  part  to 
satisfy  thia  demand  ?  It  was  their  duty  to  see  that  the 
deceased  was  decently  interred,-  and  the  law  allows  them 
to  defray  the  reasonable  expenses  of  so  doing  before  alt 
other  debts  and  charges.  It  is  not  pretended  that  they 
ordered  any  one  else  to  furnish  the  funeral,  and  the  dead 
body  could  not  remain  on  the  surface  of  the  earth.  It 
became  necessary  that  some  one  should  see  it  consigned 
to  the  grave,  and  I  think  the  executors,  having  sufficient 
assets,  ore  liable  for  the  expense  thus  incurred."  But  that 
case  does  not  stand  alone  as  an  authority  upon  this  sub- 
ject. In  the  case  of  Arlot  v.  ChurckUmd{a),aa  adminis- 
trator brought  an  action  for  false  imprisonment  against  an 
nndertalcer  who  had  arrested  him  for  the  amount  of  his 
bUI  for  furnishing  the  funeral  of  his  intestate,  under  the 
following  circumstances:  the  deceased,  who  was  a  man  of 
very  eccentric  habits,  bad  let  the  greater  part  of  his  bouse, 
reserving  for  himself  merely  a  small  room;  during  his  ill- 
ness a  surgeon  was  called  in,  who  sent  for  a  solicitor,  who, 
upon  the  death  of  the  intestate,  employed  the  plaintiff;  for 
some  months  no  next  ofkin  were  discovered,  but,  upon  the 
defendant's  eventually  taking  out  administration,  the  plain- 
tiff arrested  him,  hut  subsequently  abandoned  his  action. 
Under  these  circumstances,  Be$t,  C.  J.,  was  of  opinion 

(a)  Load.  Silt.  M.  T.  C.  P.  183S. 
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tliat  the  original  action  was  well  brought,  and  that  the  ^^  »/  ^fe«*. 
undertaker  might  have  recovered.     But  also  upon  princi-     v  *  ^ 

pie,  the  case  of  Tugwell  ▼.  Heyman  is  supported.  It  is  RoasRa 
the  clear  duty  of  an  executor  to  bury  the  deceased,  and  price. 
this  duty  he  may  perform  before  he  obtain  probate  of  the 
will  (a).  Such  being  the  duty  of  an  executor,  a  legal  obli- 
gation arises  out  of  that  duty,  and  a  responsibility  which 
dispenses  with  either  a  promise  or  order  from  him ;  and 
where  that  duty  exists,  a  liability  will  be  implied  by  law,  > 
capable  of  being  rebutted  by  the  single  fact  that  he  has  no 
assets  for  the  purpose.  And  this  is  not  the  only  instance 
in  which  a  liability  arises  out  of  a  duty  to  be  performed.  • 
Parish  officers  are  bound  to  provide  for  and  take  care  of 
casual  poor,  and  in  respect  of  that  duty  are  liable  to  re- 
imburse the  expenses  of  one  who,  not  being  a  parish 
officer,  takes  care  of  persons  coming  within  that  descrip- 
tion. Simmons  v.  Wilmoi{b).  Between  a  moral  and  a  legal 
obligation,  there  is  a  main  distinction.  Although  the 
former  is  a  good  consideration  for  an  express  promise,  it 
will  not  raise  an  implied  promise  in  law,  Atkins  v.  Ban- 
UfeU(c) ;  but  from  the  latter,  a  liability  is  inferred  by  law. 
In  the  case  of  Wennall  v.  Adney^  Lord  Alvanley  said  (cQ, 
**  I  have  no  doubt  whatever  that  parish  officers  are  bound 
to  assist  where  such  accidents  as  these  take  place,  and 
— that  the  law  will  so  far  raise  an  implied  contract  against 
them,  as  to  enable  any  person  who  afibrds  that  immediate 
assistance  which  the  necessity  of  the  case  usually  requires, 
to  recover  against  them  the  amount  of  the  money  expended." 
So,  a  father  who  abandons  his  children  is  responsible  to 
one  who  maintains  and  supports  them ;  even  in  the  case  of 
bastard  children,  if  the  father  has  adopted  them  as  his  own, 
Hesketh  v.  Gamng{e).  And,  upon  the  same  principle,  a 
husband  who  turns  his  wife  out  of  doors,  sends  her  forth 

(a)  Toller,  24.  (d)  3  B.  &  P.  247. 

{b)  3E8p.  91.  (e)  5  Esp.lSt. 

(c)  2  East,  505. 

VOL.  III.  D 
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would  have  found  for  the  plaintiff,  and  that  therefore  this  ^J^^*-  of  Ph 
rule  should  be  made  absolute. 

HuLLOCK,  B. — I  concur  in  thinking  that,  under  the  cir- 
cumstances detailed  in  this  case,  the  defendant  is  liable, 
and  that  therefore  this  rule  should  be  made  absolute.  The 
argument  on  the  part  of  the  defendant  has  taken  a  very 
vide  and  extended  range,  and  embraced  a  variety  of  to- 
pics, many  of  which  are  of  considerable  difficulty,  but  upon 
which  it  is  unnecessary  in  this  case  to  express  any  opinion. 
The  question  is,  whether  an  executor,  (which,  upon  this  re* 
cord,  I  assume  the  defendant  to  be),  with  assets,  is  answera- 
ble in  point  of  law  for  the  funeral  expenses  of  his  testator, 
in  the  absence  of  evidence  to  charge  any  other  individual. 
Wearenot  required  in  this  case  to  decide,  whether  an  under- 
taker has  a  right  to  bury  any  body  that  is  kept  uninterred 
for  any  length  of  time;  or  whether  one  who  voluntarily 
performs  these  offices  is  entitled  to  recover;  or  whether, 
where  express  orders  are  given,  the  party  giving  those 
orders  is  answerable  for  them:  because  in  my  opinion  those 
questions  do  not  here  arise.  I  do  not  think  that  in  this  case 
there  is  any  evidence  to  shew  that  the  plaintiff  acted  upon 
the  credit  of  the  brother  of  the  deceased.  He  might  have 
said  I  will  have  somebody  to  whom  I  may  look  for 
payment  before  I  will  proceed ;  but  of  that  there  is  no 
evidence,  and  we  therefore  must  infer  that  no  such  un- 
derstanding took  place.  In  every  case  the  undertaker 
must  be  sent  for,  but  that  is  not  giving  an  order  so  as  to 
create  a  liability :  he  must  in  every  case  be  apprised  of  the 
death,  but  that  will  not  render  the  party  who  makes  the 
communication  answerable,  any  more  than  in  the  case  of 
casual  poor,  to  which  allusion  has  been  made.  It  is  then 
said,  that,  if  a  contract  be  implied,  it  must  in  this  case  be, 
to  defray  the  expenses  of  a  funeral  suitable  to  the  degree 
of  the  testator.  I  do  not  think  that  it  is  necessary  to  enter 
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Strong  authority  in  support  of  the  doctrine  in  the  former  Sxeh.  of  Pleats 
case;  because  in  like  manner  an  implied  contract  may  in 
this  case  be  inferred,  on  the  part  of  the  executor,  from  the 
obligation  imposed  upon  him  with  reference  to  his  char- 
acter and  the  estate  of  his  testator. 


Vaughan,  B. — I  agree  in  the  judgment  which  has  been 
deliyered  by  my  learned  brothers,  and  shall  make  but  few 
observations  upon  the  case.  Looking  to  the  record,  I  must 
assume  that  the  defendant  is  executor,  and  has  assets  suf* 
ficient  to  pay  this  debt.     I  should  certainly  have  been 
better  satisfied,  if,  at  the  trial,  it  had  been  left  to  the  jury 
to  say  whether  the  plaintiff  performed  the  contract  upon 
the  credit  of  any  other  person;  because,  if  that  was  the  case, 
I  am  of  opinion  that  the  executor  would  not  be  liable. 
That  course  was  not  however  pursued^  and  upon  this  re- 
port we  are  at  liberty  to  infer  that  it  was  not  done  upon 
the  credit  of  any  third  person.     The  discussion  then  re- 
solves itself  into  a  mere  question,  whether  an  executor  is 
liable  to  pay  the  funeral  expenses  of  the  testator,  where  he 
has  assets  and  no  unnecessary  expense  is  incurred.     I  do 
not  consider  this  as  a  duty  of  imperfect,  but  one  of  impe- 
rative obligation.     It  is  not  pretended  that  there  was  in 
this  case  any  opportunity  to  consult  the  executor,  who  lived 
at   a  distance ;  and  what  under  such  circumstances  could 
be  done,  if  the  defendant  is  not  Uable  ?     The  dictum  of 
Lord  Chief  Justice  Holt  is  expressly  at  variance  with  the 
opinion  of  Lord  Elletiborough,  and,  were  it  necessary,  I 
should  feel  no  difficulty  in  assenting  to  the  latter  authority; 
but  it  is  not  necessary  to  draw  any  comparison  between 
the  two   cases,  because,  from  the  note  of  the   former, 
it  does  not  appear  under  what  circumstances  that  opin- 
ion was  delivered.      The  latter  is  a  case  precisely  ap- 
plicable to  the  present,  acquiesced  in  by  the  counsel,  and 
confirmed,  if  confirmation  were  required,  by  the  opinion 
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/ijdt.  <i  Phot,  of  the  Chief  Justice  of  the  Court  of  Common  Plea$.    1 

'  '  ,     consider  the  burial  of  the  dead  to  be  a  clear  obligatioo 

BooEBi        upon  the  executor,  and  think  that  be  is  Hable  for  the  ex- 

pbTce.        penses  incurred,  if  in  hia  absence  that  duty  be  performed 

for  him  by  another. 

Rule  absolute  (a). 


(a)  It  is  the  firat  duty  of  bd  ex&- 
cnlor  or  administrator  to  bury  the 
deceased  according  to  his  rank ,  and 
circumstances.  Com.  Dig.  Adminis- 
tration (C).  Free.  Chan.  37.  So 
argentblhUduty,  that  it  maj'  be 
perfotm«d  by  ao  executot  before 
probate ;  Toll.  p.  24 ;  and  the  per- 
fbrinaDce  of  it  will  not  constitute  a 
stranger  an  executor  de  ton  tori.  OS. 
Ex.lM.Swinb.6.s.32  n.2.2Cora. 
507.  II  ViD.  Abr.  S07.  pi.  24.  The 
expenses  of  Ibis  pious  oBice  are  of 
til?  first  class  in  the  administTalioti 
of  assets,  and  even  though  they  be 
not  paid,  the  executor  may  retain 
money  for  that  purpose,  and  upon  a 
question  of  assets  the  sum  retained 
will  be  allowed.  Gitlktv.Smiiher, 


7  Stark.  N.  F.  538.  But  in  no 
case  can  an  executor  be  justified  in 
incurring  an  exlravagaDt  expense 
uponihlshead.  IftheassetsbesuS' 
cienl,lbettllowaneeshallbe  accord- 
ing to  the  degree  and  quality  of  the 
deceased,  Com.  Dig.  Adminiitra- 
tioD  (C);  but  where  that  is  Dot  the 
case,  heisooly  warraatediBsagaiDsi 
creditors,  in  doing  that  which  is  ab- 
solutely necessary;  and,  instrictness, 
where  the  estate  is  iuolvenl,  be 
can  be  jnstiSed  merely  to  the  extent 
of  paying  for  the  coffin,  shroud, 
ringing  the  bell,  and  the  fees  to  the 
parson,  clerk,  sexton,  ood  bearers. 
Toll.  191,  loa.  Com.  Dig.  Admi- 
nistration (C). 


£!x  parte  Isaac,  In  re  Owen,  a  Bankrupt. 
(.ommiiiiuDcra  ON  a  former  day,  a  writ  of  habeas  corpu$  had  issued,  on 
iiaie  n/aliiho-  ^^^  application  of  A.  Itaac,  who  had  been  summoned  by 
ri(y  taronimit  ■  ^\^^  Commissioners  acting  under  a  commission  of  bankrupt- 
ruling  to  read  cy  against  one  Owen,  as  a  person  capable  of  giving  infor- 
boDk.  mation  concerning  the  person,  trade,  dealing,  and  estate 

A  witneu  lam- 

miuioDcn,  under  the  ilalute  6  Geo.  4,  c  IG,  i,  33,  being  required  to  read  cetlun  entries  In  a  book, 
la  which,  during  hi)  iiimiDation,  he  bad  refcrrctl,  but  which  be  had  not  been  ailed  upon  to  pro- 
duce, renued  to  read  (he  entries,  whereupon  lie  wai  comniitled  Tor  refusing  lo  answer  the  "  utd 
queilion:"— Hddlhil  the  warrant  woibad  In  lubttaiire,  andinlbnni  nrrquex  to  read  not  being 
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of  the  bankrupt,  under  the  provisions  of  the  6  Geo.  4,  c.  Sxek.  of  Pleat, 
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16,  8.  33,  and  had  seyeral  times  been  examined  by  them,     ^ s-— ' 

in  order  to  ascertain  whether  certain  mortgage  securities,       Exparie 
given  by  the  bankrupt  to  one  Leon^  were  or  were  not  ^^^^ 

tainted  with  usury.  The  witness  had,  during  the  pro- 
gress of  the  examination,  constantly  objected  to  the  mode 
in  wliich  that  examination  was  conducted,  principally 
upon  the  ground  of  its  tendency  to  expose  him  ta  for- 
feiture of  estate  and  interest ;  and,  in  consequence  of  his  re- 
fusal to  answer,  he  had  been  four  several  times  committed. 
Upon  the  first  occasion,  the  witness  was  remanded,  and, 
on  the  second,  discharged,  by  the  Lord  Chancellor;  on 
the  third  he  was  remanded  by  Lord  Tenterden;  and  the 
fourth  application  formed  the  subject  of  the  present  inquiry. 

It  appeared  from  the  warrant  of  commitment,  which 
set  out  the  examination,  that,  at  the  last  meeting,  the 
witness  had  been  examined  touching  certain  sums  of 
money,  entered  in  his  books  of  account,  amounting  toge- 
ther to  9,000/.,  being  the  consideration  for  the  mortgage  to 
Leon  of  a  vessel  of  which  the  witness  was,  after  the 
execution  of  the  security,  appointed  ship's  husband.  This 
money  was,  as  the  witness  stated,  composed  of  two  sums, 
the  proceeds  of  Russian  stock,  the  property  of  Leon,  but 
which,  it  was  suggested,  was  in  fact  the  joint  property  of 
Leon  and  Isaac ,  who,  by  receiving  commission  in  his  char- 
acter of  ship's  husband  had,  by  that  means,  obtained 
usurious  interest.  The  question,  however,  turned  upon 
another  part  of  the  examination,  which  was  as  follows : 

**  Q.  Does  the  account  headed  Russian  stock,  in  Led- 
ger G.  p.  101,  contain  an  account  of  all  the  purchases  and 
sales  of  Russian  stock  for  Mr.  Leon's  account  made  by 
you? 

A.  Yes;  it  does,  as  well  as  those  purchased  by  Leon 
himself. 

Q.  Do  you  mean  to  state  that  in  such  account  there 
are  entries  of  Russian  stock  purchased  and  sold,  or  pur- 
chased \>r  sold  by  Mr.  Leon  himself,  on  his  own  account? 


40  < 

Exch,  of  Pleat,      A.  Yes;  botF 
V  '  ^         Q,  Refer  to 

Ex  parte  RuSMaU  StOCk  ? 

Isaac.  «      t  u 

A.  I  have  i 
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mitment  did  profess  to  proceed  upon  a  refusal  by  the  Bxeh.  of  pieat, 
witness  to  answer  an  interrogatory,  yet  that,  in  effect,  it  ^  '  ^ 

amounted  to  a  question  when  construed  secundum  sub-  Ex  parte 
jectam  maieriam ;  that  the  power  of  the  commissioners  to 
call  for  the  production  of  books,  authorized  them  to 
examine  into  the  contents  of  the  books,  and  that  directing 
the  witness  to  read  the  entries,  was,  in  effect,  asking  their 
contents. 


Alexander,  L.  C.  B. — Several  very  important  ques^ 
tions  have  arisen  in  this  case,  upon  which  I  do  not  feel  it 
necessary  to  express  any  opinion.  It  has,  in  the  first 
place,  been  contended,  that  the  account  which  formed 
the  subject  of  this  examination  and  ultimate  commitment, 
is  immaterial  with  reference  to  what  had  been  previously 
elicited;  but,  although  I  entertain  an  opinion  upon  this 
point,  it  does  not  appear  to  me  to  be  necessary  to  ex- 
press that  opinion. 

It  has,  in  the  second  place,  been  insisted,  that  the  wit- 
ness was  not  bound  to  answer,  inasmuch  as  the  tendency 
of  the  whole  course  of  his  examination  was  to  subject  him 
to  penalty  or  forfeiture.  Upon  that  point  also,  I  forbear 
to  express  any  opinion,  because  this  warrant  cannot  be 
supported  upon  the  particular  ground  on  which  it  pur- 
ports to  be  founded. 

Without  reference  to  either  of  these  objections,  [ 
am  of  opinion,  that,  upon  this  warrant,  the  prisoner 
ought  not  any  longer  to  be  detained  in  custody.  I  have 
always  understood  that  great  strictness  is  required  in  the 
form  of  warrants  of  commitment,  and  that  they  must  ex- 
press a  legal  ground  for  the  commitment  and  detention  of 
the  prisoner.  Commissioners  of  bankruptcy  are  invested 
with  extensive  authority,  but  their  powers  must  be  exer- 
cised with  caution  and  discretion.  The  statute  under 
which  they  act,  confers  upon  them  an  authority  to  commit 
in  two  cases  merely.  In  the  case  of  refusal  to  answer 
lawful  questions,  and  of  refusal  to  produce  books,  without 


Emh,  *f  PUat,  lawful  excuse.    I  ( 
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Eitk  tf  Fttai,  a  book  into  the  room  of  the  commisBioDers  for  the  purpose 
,  __  '_,  of  assisting  my  memory,  and  with  that  view  have  recourse 
£[  partt  to  it,  that  I  can  be  compelled  to  submit  that  book  for  in- 
"""^  apection.  They  have  no  authority  to  impose  such  a  com- 
mand upon  a  witness.  If  the  production  of  the  book  appear 
to  the  commissioners  to  be  necessary  for  the  purpose  of  a 
full  investigation  of  the  subject,  a  notice  should  be  given 
to  the  party  to  produce  it;  and  if  he  refuse  to  comply  with 
that  notice,  he  maybe  committed  for  hia  contempt.  When 
produced,  the  production  without  doubt  involves  the  in- 
spection of  the  book.  It  appears  to  me,  that  there  has 
been  some  degree  of  precipitation  in  committing  under 
the  circumstances  of  this  case,  for  the  warrant  contains  no 
allegation  that  he  had  been  required  by  notice  to  produce 
the  book.  Suppose  the  witness  having  the  book  in  his 
possession  at  the  time,  either  for  the  purpose  of  refreshing 
his  memory,  or  for  any  other  purpose,  had  been  com- 
manded by  the  commissioners  to  produce  the  book,  and 
had  refused  to  comply  with  that  demand,  he  could  not  in 
such  case  have  been  committed  for  his  refusal,  because 
the  demand  ought  to  be  preceded  by  a  proper  notice  to 
produce.  But  it  has  been  urged  that,  during  the  examina- 
tion, the  witness  had  uniformly  acceded  to  the  coiurse  now 
pursued,  and  had  read  entries  from  bis  books,  when  called 
upon  so  to  do.  It  is  true,  that  he  has  read  from  his  books 
in  many  instances,  but  his  having  pursued  that  course, 
does  not  render  it  incumbent  upon  him  to  persist  in  so 
doing,  or  pledge  him  to  read  every  thing  which  the  book 
may  contain,  provided  it  may  be  unnecessary  to  do  £o  for 
his  own  purposes,  or,  for  any  other  reasons,  he  declines  to 
read  any  further.  The  conclusion  of  the  warrant  is  not 
warranted  by  the  premises.  Unless  the  account  reUted  to 
the  dealings  of  the  bankrupt,  it  was  not  the  legitimate  sub- 
ject of  inquiry  before  the  commissioners,  and  that  alone 
was,  in  the  language  of  the  statute,  a  sufficient  reason  for 
a  relussl  to  produce  it.  Upon  this  ground,  it  appears  that 
the  reiiisaj  proceeded.;  and   this  Court  has  no  means  of 
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knowing  whether  the  account  does  in  fact  relate  to  the  ^^ch.  of  Ptein, 
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dealings  of  the  bankrupt,  or  whether  the  commissioners  '  ^ 

bad  upon  that  ground  any  right  to  call  for  the  production.  Ex  parte 
But  even  if  he  were  bound  to  produce  the  account,  and  it 
was  legitimately  in  evidence  before  the  conunissioners, 
whatj  I  would  ask,  is  the  proper  course  to  be  pursued? 
Who  is  bound  to  read  the  document  produced  in  obedience 
to  a  lawful  command?  The  document  is  to  be  used  by 
the  party  who  seeks  to  make  it  available  to  his  own  pur- 
poses. According  to  the  course  constantly  pursued  at 
NUi  Prius,  it  should  be  read  by  the  solicitor  or  the  com- 
missioners ;  and  if,  after  it  had  been  read,  the  witness  had 
lefused  to  answer  a  question  founded  upon  it,  in  that  case 
the  commitment  would  be  sustainable. 

But  to  examine  the  peculiar  language  of  this  warrant — 
After  having  thus  caUed  upon  this  .witness  to  read  the  book, 
which  it  may  be  assumed  was  lying  before  him,  and  he 
having  refused  to  comply  with  this  demand,  for  what  does 
it  appear  that  he  is  committed?  Is  it  because  he  refused 
to  produce  the  book?  If  so,  the  warrant  is  defective,  and 
it  cannot  be  said  that  he  was  properly  committed  for  not 
producing  that  which  it  does  not  appear  he  was  required 
to  produce.  But,  on  the  contrary,  he  is  committed  for 
refusing  to  answer  the  "  said  question.**  What  question? 
--To  read  the  entry.  Can  any  one  say,  that  this  command 
to  read  entries  in  a  book  is  a  lawful  question?  But  is  the 
commitment,  until  he  shall  produce  for  inspection  the  book 
containing  the  entries?  No;  "  until  he  shall  full  answer 
make,  to  their  satisfaction,  to  the  question  so  put  to  him;'* 
which  he  can  never  do,  because  no  question  is  put  to  him, 
and  no  question  has  he  refused  to  answer.  My  judgment, 
therefore,  in  this  case,  without  adverting  to  the  other  topics 
which  have  been  urged,  is,  that,  for  the  reasons  which  I 
have  stated,  this  warrant  is  bad  in  form  and  in  substance. 

Vaughan,  B. — I  should  be  very  sorry,  if  the  power  of 
commissioners  to  obtain    a  full  discovery  of  banknipt*s 
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<,  It  is  clear,  ttut  the  bankrupt  could  not,  in  this  case,  have 
been  committed  sobstantiTel;  for  a  refasal  to  answer. 
That  ground  of  commitment  is  Aerefore  illegal,  and,  in- 
asmuch aa  he  is  to  be  detained  in  custody  until  that  which 
u  illegally  required  of  him  be  done,  the  whole  conmiit- 
ment  is  invalid,  and  the  bankrupt  is  entitled  to  his  dis< 
charge.     Ex  parte  Jmmea  (a). 

Cwr.  ade.  vak. 

Garrow,  B. — The  warrant  of  commitment  is  the  only 
document  upon  which  thia  Court  is  now  called  npcm  to 
act  in  issuing  a  writ  of  habeas  corpus,  to  bring  up  and 
discharge  the  bankrupt.  To  this  warrant,  two  objections 
are  made.  It  is,  in  the  first  place,  contended,  that  the 
examination  should  be  set  out ;  and  secondly,  inasmuch  as 
the  commitment  proceeds  upon  a  specific  ground,  namely, 
a  refusal  to  sign,  that  the  conclusion  of  the  warrant  which 
authorizes  an  imprisonment  until  he  shall  sign  and  answer 
is  not  justified  by  the  premises.  It  is  not  suggested  that 
there  was  any  thing  illegal  in  tiie  examination  of  the  bank- 
rupt, or  that  any  question  was  put  to  him,  which  he  might 
properly  refuse  to  answer,  but  on  the  contrary,  it  miut 
be  taken,  that  the  examination  was  unexceptionable,!  and 
that,  having  been  called  upon  to  sign  his  examinatioQ, 
he  was,  for  his  refusal,  committed  for  that  specific  off'^ice. 
It  is  clear,  that,  to  enable  the  commissioners  to  carry  into 
effect  the  object  of  the  bankrupt  laws,  a  discretion  must 
be  vested  in  them,  to  decide  whether  their  proceedings  are, 
or  are  not,  in  the  first  instance  legal.  Such  a  discretion 
is  inindent  to  every  Court  of  justice.  Where  however 
that  discretion  is  exercised  in  the  allowance  or  disallowance 
of  an  objection  to  an  answer,  and  as  the  result  of  their 
decinon  a  party  is  committed  to  prison,  the  whole  exami- 
nation must  be  set  out  upon  the  commitment,  because 

{a)  1  P.WmB.61i. 
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woirdiog  of  the  examination,  or  otherwise,  he  refuses  to  Esch,  of  Pkat^ 
sign  it,  and,  in  the  words  of  the  act  of  Parliament,  is  com-  ^  '  ^ 

mitted  to  prison  until  he  shall  full  answer  make  to  such         in  rt 

i      •  •  Leak* 

questions  as  shaU  be  put  to  him,  and  sign  and  subscribe 


examination.     The  language  of  this  warrant  precisely 
pursues  that  of  the  statute  upon  which  it  is  founded;  but 
I  agree  that  the  conclusion  would,  in  strictness,  have  been 
more  technical,  if,  as  suggested  by  my  brother  Garrow,  it 
had  authorised  the  detention  of  the  party  until  he  should 
have  signed  his  examination  merely;  but  this,  however,  is* 
a  mere  formal  objection,  and  we  are  bound  to  see  whether 
the  warrant  is  in  substance  sufficient.     For  what  purpose 
can  the  examination  be  required  to  be  set  out?    The  lYth 
section  of  the  act  of  Parliament  provides  that  in  certain 
cases  the  questions  shall  be  set  out,  and  we  must  assume 
that  in  such  cases  only  is  it  necessary  to  state  them;  for, 
if  the  legislature  had  thought  it  expedient  that  the  commis- 
sioners should  set  forth  the  examinations  in  every  case,  that 
would  have  been  provided  for.   There  is,  however,  no  such 
positive  enactment,  and  the  enumeration  of  particular  in- 
stances is  an  exclusion  of  the  general  necessity.     But  for 
what  purpose  is  the  examination  to  be  set  forth  in  this 
caae?     Is  it  to  enable  the  Court  to  see  that  the  bankrupt 
has  not  been  entrapped  into  an  examination  of  matters 
irrelevant,  or  such  as  could  not  lawfully  have  been  required 
of  him?    No  such  suggestion  is  made,  although,  by  the 
18th  section,  it  would  seem,  that,  if  in  fact  there  was  any 
reasonable  ground  for  his  refusal  to  sign,  that  might  have 
been  shewn  upon  this  application.     No  case  can  be  found 
which  is  precisely  in  point  with  the  present,  but  there  are 
two  which  cannot,  in  my  opinion,  be  supported,  provided 
it  was  in  this  case  necessary  that  the  questions  should  be 
set  out.   In  Nobes  v.  Mountain^  a  bankrupt  was  committed 
for  refusing  to  be  sworn.     The  ground  of  objection  was 
not  in  that  case  set  out;  and  if,  therefore,  the  argument  be 
well  founded  upon  the  present  occasion,  that  decision  was 
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Etth.  tf  Pleat,  wrong!  for  tlie  Court  of  Common  Pleas,  in  that  case,  de- 

>     cided  that  the  warrant  of  conunitmetit,  which  was  general, 

/h  rv  for  revising  to  be  sworn,  was  good,  and  that  it  was  not 

""'         necessary  to  add  the  reason  for  the  refusal.     The  case 

of  Ex  parte  Page  (a)  is  also  in  principle  similar  to  the 

present.      In  that  case,  the  bankrupt  was  committed  for 

hie  refusal  to  be  sworn,  and  it  was  held  that  it  was  not 

necessary  to  set  out  any  specific  question.     Now,  it  was 

equally  necessary,  in  both  these  cases,  to  set  out  the  objec~ 

tion  of  the  bankrupt  to  be  sworn,  as  it  was,  in  this,  to  state 

the  examination  upon  which  an  objection  might  be  founded, 

and  therefore,  I  think,  without  impugning  the  decisions  to 

which  allusion  has  been  made,  and  to  which  I  give  my 

bumble  assent,  tliat  it  was  not  in  this  case  necessary  to  set 

out  the  examination. 

With  respect  to  the  conclusion,  I  feet  some  difficulty, 
but  it  is,  in  my  opinion,  a  formal  objection  merely.  The 
distinction  between  matters  of  form  and  of  substance,  I 
take  to  be  this: — Where  one  who  is  committed  for  not 
answering  a  question,  or  answering  unsatisfactorily,  or  for 
not  signing  his  examination,  isbroughtupbyAaAeos  corpus, 
if  it  appear  either  that  the  answer  was  sufficient,  or  that 
the  questions  were  improper  or  immaterial,  or  that  he  had 
good  reason  for  refusing  to  sign,  in  either  of  these  cases, 
the  commitment  is  substantially  defectiTc;  but  wherever, 
as  in  this  cose,  tbereappears  to  be  a  corpus  delicti,  there  the 
objection  b  but  an  objection  of  form,  within  the  meaning 
of  the  18th  section  of  the  statute.  Now,  it  has  not,  in  this 
case,  been  made  to  appear,  that  the  bankrupt  had  any  good 
ground  for  his  refusal  to  sign,  and,  therefore,  I  think  that 
the  objection  is  one  of  form  merely,  and  that,  if  brought  up 
upon  this  ground,  he  would  be  re-committed.  For  these 
reasons,  without  affecting  to  say  that  this  is  a  clear  case, 
I  am  of  opinion  that  the  rule  should  be  discharged. 

(a)  1  B.  &  A.  568. 
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Cfct.  ifPUat,  heiAf  that  the  aommitmenl  was  aubstantislly  defective.  The 
,  "^'  ,  principle,  said  that  learned  Judge,  is,  that  when  the  validity 
Ian  of  the  conumtment  is  discussed  upon  the  return  of  the 
'^*^  habeas  cm-pus,  the  Court  cannot  travel  out  of  the  warrant 
of  commitment;  for  the  principle  is  the  same  here  aa  in  the 
Courts  of  law,  where  the  Judges  have  not  the  nteans  of 
iqforming  themselves  as  to  what  passed  at  the  examination 
by  an  inspection  of  the  proceedings,  which,  as  Lord  Chan- 
<;eUor,  I  am  enabled  to  do.  An  application,  like  the  pre- 
sent, is,  therefore,  in  the  nature  of  a  specaat  verdict,  or  of 
a  proceeding  in  a  Court  of  Error,  where  the  Court  ia  not 
at  liberty  to  look  out  of  the  record.  We  cannot  travel  out 
of  the  warrant  of  commitment,  and  it  must  stand  or  fall  by 
the  terms  in  which  it  is  expressed.  It  being  admitted  that 
there  is  no  case  precisely  similar  to  the  present,  and  this 
case  being  to  be  considered  upon  the  terms  of  the  act  of 
Parliament,  let  us  see  what  those  terms  are.  By  the  16th 
section,  if  the  bankrupt  shall  refuse  to  answer,  or  shall 
answer  uosatiBfactorily,  or  shall  refuse  to  sign  bis  examina- 
tion (not  having  a  reasonable  objection  either  to  the  word- 
ing thereof,  or  otherwise,  to  be  allowed  by  the  said  com- 
misuonera),  it  shall  be  lawful  for  the  conunissiouera  to 
commit  him  to  prison,  until  he  shall  answer  and  sign  his 
examination.  I  read  the  latter  part  of  this  section  red- 
dendo singula  singulis,  that  is,  if  the  commitment  be  for 
refusing  to  answer,  he  shall  remain  in  prison  until  he 
answer;  if  for  refusing  to  sign,  until  such  time  as  he  shall 
sign.  Upon  principle,  it  appears  to  me,  that  the  sasie 
reason  which  requires  the  examination  to  be  set  out  upon 
a  warrant  of  conunitment  for  refusing  to  answer,  equity 
applies  to  a  case  where  the  refusal  to  sign  ia  the  ground  of 
the  commitment.  The  Courthavenomeansofdetermining 
whether  the  .commissioners  did  right  in  committing,  for  it 
does  not  appear  upon  the  face  of  the  warrant  what  were  his 
objections  for  refusing  to  sign.  It  is  said  that  it  is  coii4>e- 
tent  ibr  the  party  who  moves  for  a  yitit  oi  habeas  corpuf  to 
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Etek.  ^  pkat,  plaintiff  for  the  whole  period,  and  also  for  the  six  months 
'  .  next  preceding  the  commencement  of  the  action.  Under 
BLiKraoai:  this  direction  the  Jury  found  a  verdict  for  the  plaintiff', 
expressing  their  opinion  that  the  injury  arose  from  Uie 
wilfiil  waste  of  water  in  the  management  of  the  canal,  but 
was  not  attribatable  to  the  cofd  mill,  iron  mill,  and  steam 
en^ne.  They  eBtimated  the  damages,  for  the  wht^  pe- 
riod, at  the  sum  of  5I7J.,  and  at  that  of  V(Xk  for  the  «x 
months  before  the  commencement  of  the  action.  The  Ter- 
dict  was  entered  for  the  plaintiff  for  the  larger  sum,  and 
'  the  learned  Judge  reserved  to  the  defendants  leave  to  re- 
duce that  verdict  to  the  smaller  sum,  if  the  Court  should 
he  of  opinion  that  the  plaintiff  was,  by  the  provisions  of 
the  statute,  confined  to  a  cause  of  action  accruing  withhi 
six  calendar  months  next  before  the  cmnmencement  of  the 
action. 

A  rule  niti,  to  that  effect,  having  been  obtained  by 
Taunton,  who  cited  the  case  of  Gaby  v.  The  WiU$  Canal 
Companyifl),  this  question  was  twice  argued.  On  the 
first  occasion,  before  GarroK,  B.,  and  Vaughan,  B.,  during 
the  indisposition  of  Htdlocky  B.;  and  afterwards  before 
the  three  learned  barons  in  the  absence  of  the  Lord  Chief 
Baron,  who  was  presiding  in  equity. 

Ludlow  and  Russell,  Serjeants,  and  JtUlice,  contended, 
that  the  limitation  clause  did  not  apply,  first  because  the 
wilful  conduct  of  the  defendants,  as  found  by  the  Jury, 
precluded  them  iirom  insisting  that  they  had  acted  in  pur- 
suance of  the  act ;  secondly,  because  the  cause  of  action 
was  not  an  act  or  fact  committed ;  and  Ustly,  because  there 
was  a  continnation  of  damage,  la  support  of  the  first 
proposition,  it  was  insisted  that  the  wilful  conduct  of  the 
defendants  rendered  them  wrong-doers,  and  that  although 

(o)  3  M.  St  s.  580. 
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'  rtfK  vNur  It^i!  ceawd  ;  it  ceaaed  for  a  considerable  length  of 
" ''  .  tunv*  My  notion  ia,  that,  if  he  would  seek  redress  for  that 
^wvi  inltioh  happened  in  the  year  1825,  he  must  bring  his  action 
^  ,^..  within  six  months  after  the  ceasing  of  that  damage,  which 
*->  i^wllntied  for  a  season.  New  damage  arises.  It  continues 
|\tr  a  certain  lime,  and  then  it  ceases  again.  My  opinion 
Ui  that  for  that  which  had  so  ceased  in  the  year  18S6,  he 
aliould  have  brought  his  action  within  six  calendar  montha 
nest  after  that  damage  had  ceased,  and  if  he  does  not  do 
HO,  hut  waits  until  the  year  \S27,  when  new  damage  arises, 
he  cannot  bring  all  these  together  and  call  them  a  conti- 
nuing damage,  from  the  time  at  which  they  originally 
commenced,  down  to  the  time  at  which  he  brings  bit 
action,  or  six  months  before  that  time.  My  opinion  is, 
that  if,  from  any  cause  (and  causes  might  be  easily  ima- 
gined), that  which  is  likely  to  produce  damage  has  pro- 
duced no  damage,  in  that  case  the  party  is  not  entitled  to 
any  remedy,  for  it  ia  upon  proof  of  damage  that  he  is  to 
have  liis  redress.  Let  me  suppose  the  construction  of 
tlieio  respective  weirs,  or  any  other  act  done  on  the  line 
uf  the  canal,  to  be  likely  to  produce  injury,  but  the  state 
i>r  tliu  seasons  to  be  such,  that,  in  point  of  fact,  no  dfT"Bgiff 
is  sustained ;  suppose,  after  the  damage  which  occurred  in 
the  year  1825,  the  capital  of  the  proprietor  of  the  works 
had  been  directed  to  another  species  of  employment,  bo 
that  the  works,  which  before  required  the  ample  supply 
of  all  the  surplus  water  of  the  canal,  did  not  then  require 
BO  large  a  supply,  and  so  that  although,  in  point  of  fact, 
the  weirs  should  have  continued  in  a  condition,  in  which 
in  other  seasons  they  had  produced  damage  and  inconve- 
nience, for  which  the  party  was  entitled  to  his  remedy, 
the  remedy  and  redress  being  for  damage  done  and  sus- 
tained, it  appears  to  me,  if  from  either  of  these,  or  any 
other  cause  no  damage  was  sustained,  he  would  not  be 
entitled  to  his  action.  The  short  result,  therefore,  of  my 
opinion  on  this  subject,  after  giving  it  as  much  attention 
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£n*.  >r  nw,  tUfiscBt  iDtCTTab  in  that  tMW,  tbe  pu^  kas  a  ri^t> 
v_^,J_^  tboogfa  it  M  a  CMC  withn  die  act  of  PairiiMrnt,  to  go 
KuMa-we     back  nader  the  last  wonls  of  die  dkmt,  vkick  ctMifinf* 

the  daoMge,  oa  the  groaiid  aa  it  it  CBoteiwied  that  there 
was  beie  a  <i>tiliiiiwtww  of  the  uBagc- 

Wtdi  respect  to  the  fint  Migamiot,  I  c«b  theie  appears 
to  Bie  to  be  Tei7  amiderahle  tlifical^Kt  that  part  of  the 
case;  and  ifafldieeaBDts  in  die  ikdatatia>,iaa  which  the 
pbintiff'has  obtained  a  Terdict,  eootahied  a  conplaint  of 
Don  Bmianec,  otowaaaoa,  and  ofnatten  which  cooM  not 
be  ascribed  to  an  act  done  or  &ct  conanitted,  I  certainly 
rfioald  hare  taken  Koch  tqoik  time  to  ddbovte  on  this 
question  than  it  appears  to  me,  now  constituted  as  it  is,  to 
reqnire.  Bat  it  cannot  be  forgotten,  that,  thoo^  there 
may  be  some  coants  in  the  dedaratioo  whidi  may  be  con- 
sidered as  groonds  of  complaint  against  the  defendants, 
for  matters  of  omisaon  and  non-feasance,  yet,  die  first 
counts  of  this  dedar^ioQ  are  distinctly  and  spec^cally 
framed  <m  the  statute.  For  example,  the  weir  in  qoesticm 
is  coiutmcted  under  the  act  of  Parfiaaoent,  by  the  6th  section 
of  which  it  is  enacted,  that  a  proper  weir  shall  be  made 
on  the  side  of  the  said  canal,  abore  the  said  MeSm  Griffith 
works,  for  the  purpose  of  letting  off  or  conveying  the  sur- 
plus water,  or  such  as  shall  not  be  necessary  for  the  use  of 
the  said  canal,  into  the  cot  or  water-course  beltwging  to 
the  sud  MeUn  Griffith  works ;  and  for  better  securing 
such  surplus  for  the  use  of  the  said  Melin  Griffith  works, 
the  lock  which  shall  be  made  upon  the  said  canal,  below 
and  neatest  to  the  said  works,  shall  always  be  kept  in  good 
and  sufficient  repair  and  condition,  by  the  said  company 
of  proprietors,  for  the  purpose  of  preventing  leakage  oc 
waste  of  water.  Now  the  weir  in  question,  was  made  un- 
der the  authority  of  that  act.  In  the  language  of  that  act 
it  was  done  in  pursuance  of  the  act ;  and  the  ground  of 
complaint  in  those  counts  which  contain  a  charge  for  the 
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e,  thst  it  would  require  great  consideration  be- 
fore we  could  decide  that  some  of  the  complaints  in  this 
declaration  were  not  matters  of  non-feasancCt  and  omission, 
not  within  the  act  of  Parliament,  which  prescribes  the  ne- 
cesnty  of  bringing  the  action  within  a  limited  time  after 
the  act  done,  or  fact  committed.  But  for  the  reasons 
which  I  have  stated,  it  is  unnecessary,  and  I  do  not  feel 
myself  called  upon,  to  consider  that  part  of  the  subject 
further. 

With  respect  t6  the  latter  point,  admitting,  as  is  said, 
that  the  argument  upon  the  former  is  not  sustainable, 
yet,  here,  in  point  of  fact,  the  plaintiff  is  entitled  to  re- 
cover the  larger  sum,  inasmuch  as  it  appears  upon  the 
facts  disclosed,  that  there  was  a  contiouation  of  da- 
mage from  the  beginning.  It  does  not  appear  to  me, 
however,  from  the  manner  in  which  this  act  of  Parlia- 
ment is  framed,  that  that  argument  can  be  sustained. 
The  weir  is  erected  professedly  for  the  purposes  of  the 
act  of  Parliament,  and  in  conformity  with  its  provisioDG, 
but  it  is  not  constructed  in  such  a  manner  as  to  permit 
that  quantity  of  waste  or  surplus  water,  which  is  unneces- 
sary for  the  purposes  of  the  canal,  to  flow  over  it  for  the 
supply  of  the  works  of  Mr.  Blakemore.  Now  it  might 
be,  that  that  canal  was  imperfect  from  its  original  forma- 
tion or  construction;  but  supposing,  either  from  weather, 
or  ^m  natural  causes,  or  from  other  circumstances, — from 
the  suspension  of  the  works  of  Melin  Griffith,  or  any 
other  cause,  which  rendered  it  unnecessary  to  have  a  sup- 
ply of  waste  water — no  damage  ensued  for  six  or  ten 
months,  or  for  a  year  after  the  time  of  the  erection  of  the 
weir,  the  weir  being  imperfectly  erected  for  the  purpose 
of  the  act  of  Parliament,  could  any  action  be  brought, 
quia  timet;  because  the  weir  in  certain  seasons  might 
induce  injury  to  the  works  below ;  and  though  no  damage 
had  been  sustained,  could  it  be  said,  I  can  sustain  my 
action,  ollicrwise  I  can  never  bring  one?     In  what  way 
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could  an  action  of  that  sort  be  sustained  ?     What  damage  ^**-  «/  ^^«» 
has  the  party  received  ?     Could  it  be  possible  to  prove,  ^  '  ^ 

on  such  a  trial,  that  damage  which  had  not  been  sustained    Blakemork 
txconcessis,  ever  might  be  sustained  under  any  circum-    qlamoboan- 
stances.      That  case,  in  my  judgment,  falls  within  the      ca'nal  Co. 
principle  of  the  decision  in  Roberts  v.  Read  (a).     In  that 
case,  surveyors  of  a  road  had  undermined  a  wall,  which 
did  not  fall  until  more  than  three  months  had  elapsed, 
within  which  time,  by  the  statute  13  Geo.  8,  c.  78,  sect. 
81,  actions  must  be  commenced  for  any  thing  done  or. 
acted  in  pursuance  of  the  act.     The  action  was  not  com* 
menced  until  the  wall  had  fallen,  and  it  was  contended 
that  the  action  was  too  late,  because  the  act  done  was  the  . 
undermining  of  the  wall.     The  Court  of  King's  Bench, 
however,  decided  (I  shall  say  with  great  submission,  most 
properly,  and  the  principle  can  hardly  be  controverted), 
that  the  gravamen  of  the  action  (in  the  language  of  the 
learned  Lord  who  at  that  time  presided  in  that  Court,) 
did  not  commence  until  the  falling  of  the  wall.    I  am  quite 
aware  that  in  a  case  in  the  Court  of  Common  PleaSf  of 
Suiton  V.  Clarke  (6),  Lord  Chief  Justice  Gibbs  did,  in 
one  part  of  the  argument,  say  that  he  thought  he  should 
have  had  great  difficulty,  as  one  of  the  members  of  the 
Court,  to  have  acceded  to  that  decision:  he  said  it  was  a 
strong  case.    But  I  think  it  may  be  collected  from  the 
subsequent  observations  in  the  remaining  part  of  the 
report,  that  the  learned  Judge  did  recognize  the  decision, 
and  seemed  to  think  no  other  decision,  under  the  cir- 
cumstances, should  be  come  to.    Assuming  that  it  was  a 
sound  one,  which  it  appears  to  me  to  be,  it  goes  a 
long  way  to  shew  that  you  cannot  sustain   this  action 
for  the  several  injuries  which  occurred  at  the  different 
intervals  during  the  last  two  years,  but  are  confined  to  the 
injuries  sustained  during  the  six  months  preceding  the 

(a)  16  East,  215.  (6)  1  Marsli.  429 ;  6  Taunt.  29     . 
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£iri.  cf  Fifi,  commencement  of  the  action.  If  you  cannot  sustain  an 
action  until  the  injury  had  commenced,  the  injury  does  not 
commence  until  a  year  after  the  weir  was  conatructed.  It 
produces  injury,  hutthe  canal  is  the  same:  I  am  auaming, 
as  I  understand,  upon  the  evidence,  that  the  cause  of  the 
injury  never  altered  its  form  or  effect,  that  is,  the  original 
construction  of  the  canal  was  incompetent  for  the  purpose 
of  pasung  the  waste  and  surplus  water;  and  that  that  canal 
never  underwent  any  change  in  the  mean  time.  The  cause 
remained  the  same,  but  from  various  circumstances  the  da- 
mage only  occurred  at  intervals.  The  works  of  the  MeUti 
Griffith  might  have  been  suspended  from  various  causes,  or 
they  might  have  been  diminished  in  their  operations  by  a 
reduction  of  the  machinery,  so  as  to  have  rendered  a  less 
supply  of  water  suffident  for  the  purpose  of  the  works. 
During  that  time  there  is  no  damage  at  all ;  the  damage 
recommences  and  lasts  three  or  four  montha,  and  then 
there  is  another  interval;  now,  if  you  could,  in  point  of 
fact,  consider  this  in  the  language  of  the  act  of  Parliament 
OS  a  continuation  of  the  damage,  why,  then,  so  far  from 
being  fettered  by  the  restriction  of  this  act  of  Pariiament, 
you  might,  in  my  mind,  get  out  of  the  restriction  created 
by  the  general  statute  of  limitations,  because,  if  &r  the 
first  year  there  was  no  damage,  and  then  there  is  a  par- 
tial damage  for  three  or  four  months  after  an  interval  of 
three  or  four  years,  and  then  fresh  damage,  then  another 
cessation  of  damage  for  a  year;  if  you  could  go  back  to 
the  original  commencement  of  the  damage,  merely  be- 
cause the  weir  continued  the  same,  you  might,  and  the 
argument  would  be  equally  just,  go  back  ten  or  twenty 
years.  There  would  be  no  more  objection  to  the  principle 
on  which  that  argument  stands  for  compensating  damage 
anterior  to  the  six  years,  than  there  would  he  for  compen- 
sating damage  anterior  to  the  six  months  before  the  com- 
mencement of  the  action.  It  appears  to  me  that  ex  n 
termini  the  words  of  the  act  of  Parliament,  in  case  there 
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Rnk  ef  Pirat,  therefore,  to  Die,  that  the  defendants  are  within  the  pro- 

'  ,  tection  of  the  limitation  clause. 

Blakeuokb         If,  then,  the  defendants  are  entitled  to  the  protection  of 

GLtuoiiaAii-  ^*  statute,  can  the  action  be  eaid  to  hare  been  commenced 

iHiB(         within  six  months  after  the  acts  done,  or  fact  committed. 
CanilCo. 

Strictly  speaking,  the  caiua  cauiatu  was  m  existence  long 

anterior  to  that  period,  but  the  gravamen  of  the  action  is 
the  resulting  damage,  part  of  which  is  suslamed  within  six 
months,  in  respect  of  which  the  action  may  be  maintuned 
upon  the  principle  laid  down  in  the  case  of  RoberU  y. 
Read,  although,  if  construed  rigidly  and  strictly,  the  act 
done  was  in  this  case  the  erection  of  the  weir,  and  in  that 
the  undermining  of  the  wall.  It  is  true  that  the  authority 
of  that  case  was  questioned  by  Lord  Chief  Justice  Gibbt, 
in  the  argument  of  Sutton  v.  Clarke,  although  he  seems  to 
recogmze  the  principle ;  but  that  point  was  not  determined. 
Were  it  necessary  to  decide  that  point,  I  should  not  hesi- 
tate to  hold  that,  for  the  purposes  of  this  action,  the  conti* 
nuation  of  the  weir  was  in  effect  a  new  erection,  operating 
to  the  damage  of  the  plaintiff;  hut  it  is  unnecessary  to  pur- 
sue this  question,  because  the  defendants  admit  that  the 
plaintiff  is  entitled  to  the  smaller  taxva. 

In  order  to  entitle  the  plaintiff  to  the  larger  sum,  it  was 
necessary  to  contend,  that  there  has  been  a  continuation  of 
damage,  without  ceasing,  from  the  month  oi  April,  1S25, 
until  within  six  months  before  the  commencement  of  the 
action.  Upon  tiie  same  principle,  it  might  be  insisted  that 
tiie  plaintiff  might  recover  for  all  the  damage  he  had  sus- 
tained from  the  first  erection  of  the  parliamentary  weir^ 
and  for  the  continuation  of  the  feeding  weir,  for  the  same 
period  of  time.  For  what  are  the  facts  of  the  caaeT  The 
pidntiff  confines  his  evidence  to  the  years  1SS5  and  1S36, 
beginning  with  April  in  the  former  year.  It  is  distincdy 
admitted,  that,  in  the  autumn  of  I8S5,  he  ceased  to  sustain 
any  damage  until  the  spring  of  the  following  year,  his 
works  being  abundantly  supplied,  during  that  period,  by. 
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Ettk.  tf  Pbo^  up<Mi  the  cross-cxAiuhution  of  tbe  plsintiffe'  witnesses, 
J     that  no  contract  under  seal  had  beoi  executed  by  the 
c«»iiFOBi>      pn^rietors,  although  a  contract  had  been  Eigned,  by  which 
,,  they  agreed  to  Imtd  their  heirs;  and  that,  at  tlie  com- 

I-ACET.  mencement  of  the  action,  tbe  sum  of  164,400/.  had 
not  been  Bubscribed.  Upon  this  it  was  objected,  that  the 
act  of  Parliament  bad  been  obtained  by  false  representa- 
tion, the  sum  required  not  having  been  subecribed,  and 
DO  contract  having  been  togned  wbi^  could  bind  the 
heirs  of  the  subscribers;  and  that  the  only  mode  of  proving 
the  defendant  to  be  a  proprietor,  was  by  sfiewing  that  he 
had  subscribed  a  contract  bindiag  lus  bars.  The  learned 
Chief  Justice  reserved  the  point,  giving  the  defendant 
leave  to  move  to  enter  a  nonsuit ;  and  the  Jury  found  a 
verdict  for  the  plaintiffs. 

In  pursuance  of  this  leave,  Denmam,  in  Michadmat 
Term,  obtuned  a  rule  nm,  to  enter  a  nonsuit,  renewing 
tbe  objections  urged  at  the  trial,  and  citbg  the  case  of 
The  Thamet  Tunnel  Company  v.  Sh€ldon{a). 

Clarke,  Campbell,  and  Balguy,  shewed  cause.  The 
70th  section,  which  gives  the  form  of  action,  points  out 
the  evidence  which  must  be  adduced  by  the  plaintifis; 
and  tbe  uoiple  question  under  that  section  is,  whether 
the  defendant  was  or  was  not  a  proprietor.  He  is  stated 
to  be  a  proprietor,  by  name,  in  the  act,  and  admits  that  he 
is  so  by  paying  the  previous  calls.  Suppose  that,  upon 
the  day  of  trial,  he  had  said,  I  am  a  proprietor,  that  would 
have  l>een  sufficient,  under  this  section,  to  entitle  the 
plaintiffs  to  recover.  Tbe  payment  of  his  c^ls  would 
have  estopped  the  company  from  dbputing  his  title  as 
proprietor ;  there  must  be  a  reciprocity,  and  therefore,  by 
the  same  act,  he  is  precluded  from,  denying  it.  Was  it 
then  competent  for  the  defendant  to  impeach  the  validity 
of  the  act  of  Parliament,  by  proving  that  no  contract  under 
seal  was  executed?    The  ISlst  section  recites,  that  a  cer- 

(a)  SBaro.  &Cr«99.  34t. 
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Eich,  of  Fkast  beea  sufficient^  still  it  was  competent  for  the  defendant 
V    '      '  y     to  shew  that  the  act  proceeded  upon  a  misrepresentation 
Ckomford      or  mistake,  and  it  cannot  be  contended  that  he  is  bound 
Railway  Ci>.    y^y  |jjg  recital,  if  that  Can  satisfactorily  be  proved  to  be 
t\cKY.        false.     Suppose  a  recital  to  be  introduced,  that  A.  was  a 
willing  party  to  an  act  of  this  description,  which,  although 
a  public  act,  is  merely  in  the  nature  of  a  solemn  contract 
between  individuals,  by  which  his  interest  would  be  pre- 
judiced ;  would  it  not  be  competent  for  him  to  prove  the 
fraud  of  that  recital,  and  to  dispute  the  validity  of  that 
statute  ?     But,  admitting  that  the  act  of  Parliament  reUeves 
the  company  from  the  proof  of  any  thing  beyond  the  sin- 
gle fact  that  the  defendant  was  a  proprietor,  there  is  no 
evidence  that  he  was  a  proprietor  within  the  meaning  of 
the  act.     Taking  all  the  clauses  together,  it  is  the  mani- 
fest intention  of  the  legislature  that  the  proprietors  should 
be  those  who  had  subscribed  the  contract  under  the  121st 
section,  viz.  a  contract  binding  themselves  and  their  heirs. 
Has  the  defendant  subscribed  such  a  contract?    It  is  clear 
that  he  has  not,  for  no  instrument  would  have  that  effect 
but  a  contract  under  seal,  which  does  not  exist.     The  ob- 
ject of  the  act  was  to  protect  the  interest  of  those  who 
might  be  affected  by  tUe  undertaking,  for  which  purpose 
all  the  property  of  the  proprietors  was  to  be  Uable,  and  the 
question  is  not  affected  by  the  nature  of  the  property  which 
the  proprietors  took  in  the  shares.     The  case  of  The 
Thames  Tunnel  Company  v.  Sheldon,  is  in  point  to  shew 
that  it  is  immaterial  what  acts  the  defendant  may  have 
done  with  reference  to  the  undertaking,  provided  the  act 
of  Parliament  has  not  been  complied  with.     In  that  case, 
the  defendant  had  applied  for  shares,  had  paid  the  depo- 
sit, and  his  name  was  mentioned  in  the  act;  but,  as  he  had 
not  subscribed  within  the  meaning  of  the  act,  he  was  not 
considered  to  be  a  subscriber  liable  for  calls. 

Alexander,  L.  C.  B. — The  only  question  is,  whether 
the  defendant  is  answerable  for  these  calls.     Now  the  act 
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directs  that  he  shall  bo  liable,  provided  certain  forms  are  Exch.  of  Pleat, 

1829 
pursued,  which  it  is  admitted  have  in  this  case  been  cbm-     i.  '  ^ 

plied  with.     That  is  not  the  objection,  but  it  is  said  that      Crompord 
the  act  of  Parliament  cannot  be  enforced,  because  of  a      ^^^^^^ 
mis-recital  in  a  most  material  particular.     The  act  states        Lacey. 
that  the  undertaking  will  amount  to  a  certain  sum,  which 
has  already  been  subscribed  by  several  persons,  under  a 
contract,  binding  themselves,  their  heirs,  executors,  ad- 
ministrators, and  assigns;  and  in  consequence  of  that  con- 
tract not  being  under  seal,  the  heirs  of  the  subscribers 
cannot  be  bound,  and,*  therefore,  the  defendant  says  the 
heirs  not  being  bound,  I  am  not  bound.    Such  I  under- 
stand to  be  the  argument  in  this  case.     To  this  it  is  in 
the  first  place  ol:|jected,  that  it  is  not  competent  for  the 
defendant  to  shew  that  that  which  is  stated  as  a  fact  in 
this  act  of  Parliament  is  a  mistake  or  mis-recital.    If  I 
thought  it  necessary  to  express  any  opinion  upon  that  point, 
I  should  wish  to  have  time  for  consideration,  because  very 
many  plausible  cases  might  be  put,  in  which  great  injus- 
tice would  be  done  if  a  party  were  to  be  bound  by  a  mis- 
recital  in  an  act  of  Parliament;  and  on  the  other  hand,  the 
most  grievous  consequences  might  arise  in  the  administra- 
tion of  justice,  were  it  permitted  to  parties  in  a  Court  of 
kw  to  impeach  the  authority  of  an  act  of  Parliament.    I 
can  conceive  a  case  of  great  hardship  if  it  were  fraudulent- 
ly represented  that  a  party  had  consented  to  an  act  of 
Parliament,  and  he  were  not  at  liberty  to  dispute  it;  but,  on 
the  other  hand,  I  am  not  prepared  to  say  that  it  would  not 
be  the  safer  course  to  give  way  to  the  individual  hardship, 
rather  than  to  permit  a  general  inquiry  into  the  validity  of 
acts  of  Parliament  upon  all  occasions.     I  am  glad,  howe- 
ver, that  I  can,  in  this  case,  satisfy  myself  without  entering 
into  that  inquiry;  for,  without  determining  that  point,  I  am 
of  opinion  that  this  defendant  has,  by  his  own  conduct,  es- 
topped himself  from  making  the  objection.     He  is  a  party  to 
this  act  of  Parliament  in  which  the  alleged  mis-recital  is 
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Egeh.  of  Pieat,  contained,  not  only  as  one  of  the  public,  but  as  an  in- 
>     dividual  proprietor  named  in  the  act,  and  one  who  has 
Cromforo     signed  the  contract,  which  it  is  said  is  mis-recited.     The 
AiLWAY    o.    ^^  passes  with  that  which  for  the  argument  I  assume  to 
l«ACET.        i)e  a  misrecital,  and  in  obedience  to  the  act,  and,  treating 
it  as  if  it  were  unobjectionable,  the  defendant  pays  several 
calls,  claims  the  benefit  and  takes  advantage  of  the  act, 
and  by  so  doing  gives  a  colour  to  it.    It  is  impossible  to  say 
that  many  individuals  may  not  have  been  induced  to  sub- 
scribe under  the  influence  of  his  e:tample.    He  has  acted 
and  held  himself  out  to  the  world  as  a  proprietor,  and  af- 
ter such  conduct  ccuinot  now  say  that  he  is  not  a  proprie- 
tor, or  question  the  validity  of  the  act  of  Parliament,  which 
by  his  conduct  he  has  adopted.    I  therefore  think  that 
the  rule  should  i>e  discharged. 

G ARROW,  B. — I  am  of  the  same  opinion,  and  think  that 
were  this  defence  to  be  sustained,  it  would  be  fraught 
with  the  most  alarming  consequences  to  the  community  at 
large.  We  know,  in  the  history  of  these  companies,  that 
needy  adventurers  have  not  unfrequently  associated  them- 
selves together,  using  the  namea  of  influencial  peracms, 
and  have  obtained  acts  of  Parliament,  under  the  power 
of  which  they  have,  by  leaving  their  works  uafiniehed, 
devastated  the  country  into  which  they  proposed  to  carry 
immense  behefits.  To  guard  against  this  grievance^  it  has 
been  ordained  by  both  houses  of  Parliament,  that  a  cer- 
tain proportion  of  the  sum  required  should  be  subscribed 
before  the  act  is  passed,  in  order  to  insure  the  c(nnpletion 
of  the  work,  and  in  consequence  of  a  non-cotnplianee  with 
the  standing  orders,  and  of  a  mi»-recital  in  this  respect,  it 
is  said  that  this  act  of  Parliament  is  a  nullity.  I  caanot 
do  better  than  follow  the  example  of  the  Lord  Chief  Baron, 
who  has  refrained  from  expressing  any  opinion  upon  the 
question,  how  far  the  defendant  is  bound  by  the  recital  in 
this  act  of  Parliament,  although,  as  it  seems  to  me^  that 
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question  involves  but  littk  difficulty,  because  I  am  clearly  Bxeh.  of  Pleat, 
of  opinion  that  the  defendant  has,  by  his  conduct,  estopped  ^ 

himself  from  disputing  it.     Before  the  act  of  Parliament     Cromforo 
is  obtained,  he  applies  for  certain  shares*— he  concurs  in  „ 

the  application  to  the  legislature,  and  is  named  as  a  pro-  Lacey. 
prietor — he  pays  his  calls  so  long  as  the  concern  is  pros- 
perous, and,  by  so  doing,  holds  himself  forth  to  the  world 
as  a  proprietor,  and  takes  advantage  of  the  act  For  some 
reason,  perhaps  because  the  project  is  likely  to  be  unpro* 
Stable,  he  now  refuses  to  pay  these  calls,  and  objects  to 
the  validity  of  the  statute;  but  I  think  that  if  he  were  per- 
mitted to  do  so,  other  proprietors  might  also  upon  the 
same  ground  withdraw  from  the  undertaking,  to  the  mani- 
fest injury  of  the  individuals  through  whose  property  the 
rail-Way  has  passed,  and  probably  to  the  ruin  of  several 
who  may  have  been  induced  to  subscribe  under  the  influ-  • 
ence  of  his  example. 

HuLLocK,  B. — I  entirely  concur  in  the  opinion  which 
has  been  expressed,  and  in  the  grounds  upon  which  that 
opinion  has  proceeded.  The  question  is,  whether  the  de- 
claration, as  framed,  has  in  fact  been  supported,  and  we 
must  look  to  the  situation  in  which  the  defendant  has 
placed  himself,  and  to  the  terms  of  the  act  of  Parliament, 
in  order  to  ascertain  whether  he  be  or  be  not  a  proprietor 
within  the  meaning  of  the  statute.  The  name  of  the  de- 
fendant occurs  in  the  first  section  of  the  statute,  which» 
afW  naming  several  individuals,  enacts  that  they,  together 
with  such  as  should  thereafter  become  subscribers  to  the 
undertaking,  should  be  incorporated  into  a  company  to  car- 
ry the  act  of  Parliament  into  execution.  I  admit  that  that 
circumstance  alone  would  be  entitled  to  but  Httle  weight; 
but  the  defendant  fn  this  case  does  more ;  he  signs  a  contract 
by  which  he  undertakes  to  bind  his  heirs,  but,  unfortunate- 
ly, that  contract  not  being  under  seal,  the  heirs  are  not 
bound,  and  upon  that  ground  it  is  contended  that  he  is 
altogether  released.     All  that  the  defendant  did  in  the 
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Exch.  of  Pleas,  cose  alluded  tO|  was  to  contribute  a  small  sum  to  start  the 
.  undertakings  to  enable  the  solicitor  to  apply  for  the  bill; 
Crompord  but  he  signed  no  contract^  and  no  further  participated  in 
AIL  WAY  wo.  ji^g  undertaking.  This  act  of  Parliament  then  passes,  with 
Lacet.  a  recital  of  that  which  in  point  of  fact  was  untrue,  because 
the  full  sum  stated  had  not  at  that  time  been  subscribed; 
but  it  does  not  contain  any  provision  similar  to  that  which 
was  contained  in  the  Thames  Tunnel  act,  rur.  that,  until 
the  full  amount  had  been  subscribed,  the  act  of  Parliament 
should  not  come  into  operation.  On  the  contrary,  it  re- 
cites that  the  whole  sum  was  subscribed  without  taking 
the  precaution  observed  in  that  case.  After  the  act  pass- 
ed he  pays  the  calls.  He  knew  at  that  time  that  he  had 
not  executed  a  contract  that  would  bind  his  heirs,  he 
waves  that  with  a  full  knowledge  of  all  the  circumstances, 
and  it  was  competent  for  him  so  to  do,  but  he  cannot  now 
turn  round  and  say,  upon  that  very  account  I  am  not  a  pro- 
prietor. The  70th  section  prescribes  the  form  of  action, 
and  points  out  the  evidence  which  shall  be  sufficient  to 
support  it.  By  that  section,  all  the  preliminary  proofs  are 
dispensed  with,  and  the  only  fact  which,  for  the  purposes 
of  this  inquiry,  it  was  necessary  to  prove  was,  that  the 
defendant  was  a  proprietor.  The  question  therefore  is, 
who  is  a  proprietor  within  the  meaning  of  this  act  of  Par- 
liament? It  is  said,  that  he  only  is  a  proprietor  who  has 
signed  a  contract  binding  his  heirs.  I  confess  that  in  iny 
opinion  the  argument  upon  that  point  would  have  gone  to 
a  much  greater  length,  if  the  name  of  this  defendant  had 
not  been  inserted  in  the  act,  and  he  had  acted  in  igno- 
rance of  the  real  state  of  the  case.  But  it  is  unnecessary 
to  express  any  opinion  upon  that  point,  because,  upon  the 
facts  of  the  case,  no  doubt  can  be  entertained  that  he  is  a 
proprietor.  Upon  what  other  ground  does  he  pay  his 
calls?  what  other  reason  can  be  suggested  for  his  con- 
duct? and  what  other  inference  can  be  drawn  from  his 
acts?  I  think  that  by  his  conduct  he  has  admitted  his 
character  as  proprietor,  and  has  estopped  himself  from 
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disputing  that  fact.  I  humbly  conceive,  that  the  case  to  Exck,  of  pieat, 
which  allusion  has  been  made,  was  rightly  decided  upon  ^  ^^^' 
the  ground  stated  in  the  report;  but  there  seems  to  me  to 
be  another  point  upon  which  that  case  might  have  been 
disposed  of,  viz.  that  the  subscription  of  the  sum  required 
was  a  condition  precedent  to  the  operation  of  that  act; 
and  if  that^ondition  had  been  engrafted  in  this  case,  my 
opinion  might  have  been  different.  The  judgment  of  the 
Court  in  that  case  assumes,  that,  had  the  defendant  sub- 
scribed, he  would  be  liable  for  future  calls ;  but  in  fact  he 
had  not  subscribed,  and  the  only  circumstance  relied  upon 
was  the  advance  of  a  small  sum  to  start  the  undertaking, 
which  did  not  prove  that  he  was  a  subscriber.  I  do  not 
say  that  the  mere  insertion  of  the  defendant*s  name  as  a 
proprietor,  would  be  sufficient  to  render  him  liable ;  but 
we  should  be  going  a  great  length,  were  we  to  permit  a 
party,  who,  conusant  of  all  the  facts,  holds  himself  forth 
as  a  proprietor,  and  acts  as  such,  to  turn  round  at  any 
period  and  say  there  is  a  defect  in  the  constitution  of  this 
company,  which  renders  me  irresponsible. 


Vauohan,  B. — The  true  way  to  try  this  question  is,  to 
look  to  the  record  and  to  the  report,  and  thus  to  ascertain 
whether,  in  the  terms  of  the  act  of  Parliament,  the  declara- 
tion is  sustained.  The  act  of  Parliament  is  framed  with 
a  view  to  relieve  the  company  from  unnecessary  proof, 
and  requires  evidence,  first,  that  the  defendant  was  a  pro- 
prietor, and,  secondly,  that  the  calls  were  duly  made. 
In  effect,  therefoi'e,  the  question  resolves  itself  into  a 
simple  point,  notwithstanding  the  extensive  range  of  the 
argument,  viz.,  whether  this  defendant  is  clothed  with  the 
character  of  a  proprietor.  Two  objections  are,  however, 
taken ;  first,  that  the  defendant  is  not  a  proprietor,  and, 
secondly,  that  the  act  of  Parliament  has  been  obtained 
by  fraud  and  misrepresentation ;  and  therefore  that  the 
defendant  is  discharged  from  his  obligation.  I  do  not 
feel  it  necessary  to  express  any  opinion  upon  the  second 
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EjteJL  t^Pkof,  objectioDy  becftuse  I  think  that  the  facts  of  the  case  do 
1829.  QQ^  warrant  it.  That  question  is  raised  upon  the  recital 
in  the  ISlst  sectioni  which  U,  that  a  certain  sum  has  been 
subscribed  under  a  contract  binding  the  heirs  of  the  sub- 
scribers, which  is  said  to  be  untrue  in  both  respects — ^first, 
because  no  such  sum  was  in  fact  subscribed — and,  secondly, 
because  tliere  was  no  contract  under  seal.  With  respect 
to  the  first,  it  is  clear  that  no  fraud  has  been  coHunitted. 
It  is  said  to  be  in  direct  violation  of  the  standing  orders, 
that  any  act  of  this  description  should  pass,  unless  four- 
fifths  of  the  amount  required  has  been  already  subscribed. 
But,  although  the  sum  stated  was  not  in  fact  subscribed, 
yet  the  amount  actually  subscribed  was  more  than  that 
which  was  required  by  the  standing  orders.  If  a  much 
smaller  sum  had  in  fact  been  subscribed,  it  would  be  evi- 
dence of  a  fraud,  but  when  the  standing  orders  have  been 
complied  with,  that  negatives  the  fraud.  Is  tlie  fraud 
made  out  with  respect  to  the  other  point  ?  I  think  not. 
Although  that  is  not  the  legal  effect  of  the  contract,  be- 
cause it  wants  the  solemnity  of  the  seal,  yet,  it  purports  to 
bind  the  heirs ;  and  such  was  obviously  the  intention  of  the 
parties.  I  therefore  think  that  it  is  a  mistake,  merely,  in 
stating  the  effect  of  the  obligation,  and  that  it  would  be 
dangerous  were  the  objection  to  be  allowed.  Is  he  then  a 
proprietor,  upon  the  facts  disclosed?  The  bare  insertion 
of  his  name  would  not  be  sufficient ;  but  I  will  admit  for 
argument,  that  that  was  inserted  without  his  approbation, 
still  he  signs  a  contract,  he  pays  his  calls,  and  holds  him- 
self forth  as  a  proprietor,  and  by  so  doing  recognizes  the 
act,  which,  in  the  first  instance^  might  have  been  without 
his  authority.  I  think,  therefore,  that  these  acts  do  prove 
the  defendant  to  be  a  proprietor,  and,  that  being  the  only 
fact  necessary  to  be  proved,  that  the  defendant  is  liable, 
and  that  the  rule  should  be 

Discharged. 
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Ex  parte  Taylor  and  Others. 

On  a  former  day.  Sir  William  Owen  obtained  a  role  iMt  The  Court  wiu 
to  discharge  certain  fines  and  amerciaments,  imposed  by  "ppii^on'to 
the  Commissioners  of  Sewers,  for  the  county  of  Somerset ^  diachaxge  an 

•'  ^  ameraamenty 

and  estreated  into  thb  Court,  with  costs  to  be  paid  by  the  enter  into  a  dit- 
Commissioners*    The  fine  had  been  imposed  upon  Tdff*  ^"'^  thT'^UdUy 
for  for  refusing  to  attend  the  customary  view  before  the  ^^^l^^f^^  ^^ 
October  Sessions,  1836,  up<m  the  verbal  summons  of  the  Stwtn. 
foreman  of  the  Edgerley  Jury,  a   standing  jury,   upon  sned  by  Com- 
which  he  had  been  sworn  in  the  year  1821,  and  had  at-  "j^X  rL 
tended  for  several  successive  sessions,  without  being  re-  f«»"S  to  be  re- 

iworn  upon  a 

sworn.    Lover  was  fined  ibr  refusing  to  be  re-sworn  as  a  standing  Jury, 
juryman  upon  the /Soii^A  Drain  Juij,  in  which  be  had  pri-  charged  the  fine, 
ginally  been  sworn,  and  had  acted  for  several  sessions ;  it  being  admitted 

that  It  Wgg  n^t 

the  ground  of  his  olgection  bdng,  that,  by  the  practice  of  usual  to  ^ 
the  Court  of  Sewers,  every  juryman  is  compelled  to  serve  except**  J"2le 
for  life,  or  until  he  shall  be  discharged  by  the  Commi»«  itfuingofanew 

o  .^  commission. 

sioners.     The  amerciaments  were  imposed  upon  Edwards  ^^yp  /a^ 

and  Haine  for  neglect  of  sewer  woric,  upon  presentments  ^^  -^^  ^  -^^ 
of  the  Godney  and  Heathmine  Juries,  which  were  standing 
juries  summoned  for  particular  districts,  not  sworn  at 
each  session;  and  the  presentments  were  made  upon  their 
own  view,  and  not  upon  evidence  cm  oath. 

In  answer  to  this  application,  the  affidavit  of  the  clerk 
of  the  Commissioners  set  forth  the  practice  of  the  Court  of 
Sewers,  from  which  it  appeared,  that,  from  the  time  of 
living  memory,  the  Commissioners  had  been  accustomed 
to  hold  their  sessions  in  districts  of  the  county,  for  which 
districts  several  juries  were  respectively  summoned  and 
returned,  upon  a  i^ecept  issued  by  the  Commissioners  to 
the  SherifiT,  upon  the  issuing  of  any  new  commission  of 
sewers;  and  that,  annually,  the  derk  of  the  court  obtained 
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from  the  Sheriff  a  deputation  to  summon  the  several  juries^ 
in  pursuance  of  which,  he,  from  time  to  time,  issued  a  war- 
rant to  the  foreman  of  such  juries,  requesting  their  at- 
tendance at  the  several  sessions  ordered  by  the  Commis- 
sioners. The  affidavit  then  set  forth  the  oath  of  the 
foreman  and  jurymen  (a);  and  it  further  appeared,  that  it 
was  not  usual  to  re-swear  the  jury,  except  only  when  a 
new  foreman  was  chosen,  or  a  new  commission  issued. 


In  support  of  the  application,  it  was  objected,  upon  the 
authority  of  the  case  of  Rex  v.  Commissioners  of  Sewers 
for  the  county  of  Somerset  (i),  that  the  whole  proceedings 
of  the  Commissioners  were  illegal ;  and  the  case  o(Ex  parte 
Owst  (c),  was  cited  as  a  precedent  for  the  form  of  the  ap- 
plication. 

To  this  it  was  answered  by  Jervis  and  Jeremy,  that  the 
application  was  cumulative  and  irregular,  the  proper  course 
being  to  remove  the  proceedings  into  the  Court  of  King^s 
Bench,  or  to  traverse  the  amerciaments.  That,  with  re* 
spect  to  the  fines,  every  Court  had  a  power  to  regulate 
its  own  proceedings  consistent  with  law,  and,  in  an  appli- 
cation like  the  present,  which  was  simply  in  misericord^,  the 
Court  would  presume  that  every  thing  had  been  legally  done. 

Alexander,  L.  C.  B.— The  best  conclusion  I  can  arrive 
at  in  this  case  is,  that,  with  respect  to  the  fine  upon  Later ^ 
the  rule  should  be  made  absolute  without  costs ;  and  that,  as 
regards  the  others,  it  should  be  discharged.  With  respect 
to  Later,  the  case  is  clear ;  he  is  fined  for  refusing  to  be 
re-sworn,  which  is  not  usual,  as  it  appears  from  the  affi- 
davits ;  and  therefore,  I  think  that  the  Commissioners  have 
mistaken  their  course.  If  this  fine  had  been  imposed  for 
a  refusal  to  serve,  it  would  have  been  different;  but,  as  it  is 
not  usual  to  re-swear  the  jurors,  the  Commissioners  should 


(o)See7llast,  72. 


^6)  7  East,  71. 


(c)  9  Price,  117. 
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have  submitted  to  his  objection,  and,  upon  his  default  to       Revenue, 
seire,  have  fined  him  for  that  default.     The  other  cases     v     ^     '  .> 
come  under  very  different  circumstances,  and  I  cannot  think       Ex  parte 
that  this  Court  should,  in  an  application  like  the  present, 
interfere,    except  in  a   very  clear  case.      We  have   to 
consider  not  only  what  power  the  Court  has,  but  what 
power  it  is  expedient  under  the  circumstances  to  exercise. 
I  do  not  say  that  in  no  case  would  the  Court  interfere, 
for  each  application  must  depend  upon  its  own  merits, 
but  there  is  a  very  great  inconvenience  in  trying  the 
validity  of  these  proceedings  in  this  shape,  instead  of 
removing  them  into  the  Court  of  King's  Bench  by  certi-- 
arariy  where  the  question  may  be  neatly  raised  before 
the  Court.     It  would,  in  my  opinion,  be  highly  inexpe- 
dient to  entertain  an  application  in  the  present  form, 
which  impugns  the  whole  practice  of  the  Court  of  Sewers, 
in  a  single  rule,  involving  a  variety  of  cases. 

The  other  Barons  concurred. 

Rule  absolute,  without  costs,  to  discharge  the 
fine  imposed  upon  Later,  and  discharged 
as  to  the  others. 


The  Attorney-General  v,  Gauntlett. 

1  HIS  was  an  information  against  the  defendant  for  cut-  in  pleading  a 
ing  and  carrying  away  large  quantities  of  peat  and  turves  '»gi»t  of  «>"»«<»«> 

the  defendant 
mast  shew  a  leisin  in  fee  of  the  land  in  respect  of  which  he  claims,  and  prescribe  in  the  que  estate  for 
the  right. 

Where  a  defendant  justified  under  a  right  of  common  of  pasture,  by  shewing  a  demise  from  a 
freeholder  for  life  of  the  land  in  respect  of  which  he  claimed,  and  averred  that  he,  the  defendant, 
and  aU  those  whose  estate  he  then  had,  and  his  landlord,  from  time  &c.,  had  common  of  pasture 
in  respect  of  the  demised  premises: — Held,  upon  demurrer,  that  tlie  plea  was  bad. 

The  statute  52  Geo.  3,  c.  71,  for  the  better  cultivation  of  navy  timber  in  the  forest  of  Woolmer, 
in  ihe  county  of  Southampton,  which  (y.  8,)  enacts,  "for  the  regulating  and  securing  to  the  several 
persons  now  having  right  of  common  of  pasture  in  and  over  the  said  forest,  the  power  of  cutting 
ptrat  and  turves  within  such  parts  of  the  said  forest  as  shall  not  be  inclosed  by  virtue  of  this  act, 
that,  after  the  inclomre  shall  be  made  and  completed,  it  shall  be  lawful  for  all  persons  having  right 
of  common  in  the  said  forest,  to  cut  and  take  peat  and  turves  in  any  part  of  the  said  forest  not 
inclosed  under  this  act,  without  payment  of  any  fee  or  sum  of  money  to  any  keeper  or  other  per- 
&0Q  having  the  care  or  superintendance  of  the  said  forest  for  taking  the  aame,"  merely  regulates 
the  previous  existing  rights,  but  confers  no  new  right,  and  authorizes  those  only  who  before  had 
the  right  of  estovers  and  common  of  pasture  to  cut  without  payment  of  fees  for  the  necessity  of 
the  dwelling-house,  in  respect  of  which  the  original  right  existed. 
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Revemte, 
1629. 


^tt.-Gbn. 

V. 

Gauntlett. 


fiom  the  forest  of  fFoobnert  io  the  county  o(  Southampion^ 
the  property  of  the  King  in  right  of  his  crown*  The  de- 
fendant pleaded — that,  before  the  passing  of  the  statute  52 
Geo.  3,  c.  71,  intituled,  **  An  act  for  the  better  cultivation 
of  navy  timber  in  the  forest  of  Woolmer^  in  the  county  of 
SouthamptovT f  one  S,  SiiUweU  was,  and  still  is,  seised  in 
her  demesne  as  of  fee,  as  a  freeholder  for  life,  of  and  in  a 
certain  messuage,  tenement,  land  and  premises,  with  the  ap- 
purtenances, situate  in  the  parish  of  BramsAaU,  within  the 
said  forest,  which  she,  on  &c.,  demised  to  the  defendant,  to 
hold  from  year  to  year;  by  virtue  of  which  demise  the  de- 
fendant entered  into  tiie  said  tenement,  with  the  appurte- 
nances, and  had  possession  thereof  until  and  at  the  pas«ng 
of  the  act,  and  at  the  said  time  when,  &c. ;  that  the  defend- 
ant and  all  those  whx>se  estate  he  then  had,  and  the  said 
S.  StiUwellf  from  time  &c.,  had,  and  still  of  right  ought  to 
have,  common  of  pasture,  in,  over,  and  upon  the  said  fo- 
rest, for  all  her  and  their  commonable  cattle  levant  and 
couchant  in  and  upon  the  said  messuage  and  tenement 
and  land,  with  the  appurtenances  belonging  and  apper- 
taining, and  that  the  defendant  claimed  and  was  entitled 
to  the  said  right  of  common,  in,  over,  and  upon  the  said 
forest,  as  to  the  said  messuage  &c.  appertaining,  and  that 
the  defendant,  at  the  said  time  when  &c.,  entered  &c.,  for 
the  purpose  of  cutting  and  taking  peat  and  turves  in  the 
said  parts  of  the  said  forest  &c.  not  inclosed,  and  did  then 
and  there  take  the  same,  as  he  lawfully  might,  according 
to  the  form  of  the  statute.  To  this  plea  the  Attorney- 
General  filed  a  general  demurrer,  and  the  defendant  join- 
ed in  demurrer. 


Coleridge,  in  support  of  the  demurrer. — The  question 
in  this  case  turns  upon  the  construction  of  the  statute  52 
Geo.  3,  c.  71.  That  statute,  after  making  certain  provi- 
sions respecting  the  inclosure  of  the  forest,  and  the  pro- 
tection of  the  timber  there,  by  the  8th  section  enacts,  "  for 
the  regulating  and  securing  to  the  several  persons  now 


HILARY  TBRMf  9  &  IP  GEO.  IV. 


95 


having  right  of  common  of  pasture  in  and  OTer  the  said 
forest,  the  power  of  cutting  peat  and  turf  within  such  parts 
of  the  said  forest  as  shall  not  be  inclosed  by  virtue  of  this 
act;  that,  after  the  said  inck>sure  shall  be  made  and  com* 
pleted,  it  shall  be  lawful  for  all  persons  having  right  of 
common  in  the  said  forest,  to  cut  and  take  peat  ai^  turves 
in  any  part  of  the  said  forest  not  inclosed  under  this  act, 
without  payment  of  any  fee  or  sum  ofmoney  to  any  keeper  or 
other  person  having  the  care  or  superintendance  of  the  said 
forest,  fortakkig  the  same.  And  no  person  shall,  after  the 
said  inclosure  shall  have  been  made  and  completed,  take, 
demand,  or  receive,  any  sum  of  money  or  fee,  or  other  pay- 
ment whatsoever,  of  or  from  any  person  cutting  or  taking 
such  peat  or  turves  on  any  pretence  whatsoever,  any  usage 
&c  to  the  contrary  notwithstanding."  Now,  in  the  first 
place,  a  right  of  common  of  pasture  in  the  ordinary 
sense,  is  by  the  act  made,  and  by  the  plea  alleged,  as  the 
foundation  of  the  right  claimed.  It  is,  therefore,  subject 
to  the  ordinary  restrictions,  and  must  in  pleading  be  claim- 
ed m  the  common  way.  Being  common  appurtenant  it 
might  have  been  acquired  by  modem  grant;  but  it  is 
pleaded  as  depending  on  prescription,  and  prescription, 
from  the  nature  of  the  thing,  cannot  depend  on  an  estate 
for  life  (a).  The  object  of  the  legislature  was  to  regulate 
and  secure  a  right  previously  enjoyed,  and  not  to  confer 
a  new  right.  Tt  appears  from  the  preamble,  that  rights  of 
common  and  various  other  rights  were  claimed  over  the 
forest,  and  from  the  8th  section  it  may  be  collected  that  by 
custom  a  fee  was  payable  for  cutting  peat  and  turves. 
The  reasonable  construction  of  the  act,  therefore,  is,  that 
it  was  intended  to  secure  the  former  right  in  all  the  un- 
inclosed  parts,  and  to  regulate  that  right  by  taking  away 
the  fee.  The  power  of  cutting  peat  and  turves  must  al- 
lude to  a  common  of  turbary,  for  otherwise  there  is  no 
limitation  by  construction  of  law,  and  it  is  inconceivable 


1829. 
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that  the  statute  should  have  imposed  none  in  fact.  It  is 
probable,  however,  that  this  customary  payment  may 
have  occasioned  a  doubt  whether  the  right  of  cutting 
turves  was  strictly  a  right  of  common;  and  that  may  ac- 
count for  the  omission  of  the  word\;ommon,  which  is  clearly 
not  accidental,  for,  in  the  52  Geo.  3,  c.  7S,  which  is  passed 
in  pari  materid,  the  word  common  is  inserted.  But  what- 
ever the  right  was,  it  existed  in  commoners  only,  and  the 
object  of  the  enactment  was  to  benefit  them  alone.  No- 
thing can  be  more  injurious  than  an  user  unrestricted  in 
any  way;  and  therefore  it  is, -that  no  right  of  this  sort  can 
be  unrestricted.  Thus  common  sans  nombre  appendant  is 
limited  by  levancy  and  couchancy.  But  the  plea  claims  a 
general  unrestricted  right,  and  upon  that  ground  also  is 
vicious. 

Jeremy i  for  the  defendant. — A  sufficient  estate  is  shewn 
in  the  lessor,  and  the  defendant  is  entitled  to  this  common 
in  respect  of  that  estate.  Whenever  a  man  justifies  an 
act  which  primd  facie  would  be  a  trespass,  he  may  do  so 
by  shewing  a  title,  which  would  enable  him  to  maintain  an 
action  for  an  injury  done  to  that  title  under  which  he  jus- 
tifies. Now,  it  is  clear  that  the  title  disclosed  in  the  plea 
would  be  sufficient  to  sustain  an  action  for  an  injury  to 
the  common  of  the  defendant,  and  it  is  therefore  suf- 
ficient to  justify  his  act  done  in  respect  of  that  right. 
Since  the  statute  West.2,  c.25,  {13 Ed.  1),  the  writ  of 
novel  disseisin  would  lie  in  respect  of  this  common,  by  a 
tenant  for  Ufe.  That  statute  directs  that  in  all  cases,  ac- 
cording to  the  customed  manner,  the  writ  shall  be  de 
libero  tenemento  {a),  and,  as  before  times,  it  hath  lien  and 
holden  place  in  common  of  pasture,  so  shall  it  henceforth 
hold  place  in  common  of  turf  land,  fishing,  and  such  Hie 
commons,  which  any  man  hath  appendant  to  freehold,  or 
without  freehold  by  special  deed,  at  least  ybr  term  of  life* 


(a)  2  lost.  412. 
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AH  the  old  authorities  establish  that  this  right  may  ex- 
ist in  a  tenant  for  life^  but  it  is  not  upon  this  occasion  ne- 
cessary to  contend  to  that  extent,  for  if  the  estate,  with 
its  appurtenances,  be  well  conveyed  to  the  tenant,  he  would 
ha?e  the  right  as  appurtenant  to  that  estate  queui  de  libera 
tenementOy  and  may  enforce  it.  Bare  possession  would  be 
sufficient  for  that  purpose;  for  an  action  of  trespass  wUl 
lie  at  the  suit  even  of  a  tenant  at  will.  The  defendant 
dainiis  not  merely  as  a  commoner,  but  under  the  par- 
ticular statute  by  which  this  right  is  made  dependant  upon 
the  common  of  pasture,  and  that  being  abridged  by  the  in- 
closure,  this  is  given  without  stint  in  Keu  of  that  If  in  the 
exercise  of  this  right  the  defendant  has  been  guilty  of  an 
excess,  that  fact  should  have  been  traversed.  Estovers 
can  only  be  annexed  to  a  dwelling-house,  but  common  of 
pasture  cannot  be  annexed  to  a  dwelling-house  alone;  and 
therefore,  inasmuch  as  the  right  of  cutting  turves  is  made 
to  depend  upon  a  right  which  may  exist  without  a  dwell- 
ing-house, the  extent  of  that  right  cannot  be  restricted  to 
the  wants  of  the  dwelling-house,  and  must  therefore  be 
without  stint. 


Revenue, 
1829. 


Att  Gen. 

V, 

Oauntlbtt. 


Coleridge^  iii  reply,  was  stopped  by  the  Court. 


Alexander,  L.  C.  B. — It  is  necessary  in  the  first  place 
to  dispose  of  the  construction  of  this  act  of  Parliament. 
The  main  object  of  the  statute  seems  to  be,  to  enable  cer- 
tain persons  to  exercise  rights  of  which  they  formerly 
were  in  possession,  without  paying  those  fees  which  be- 
fore had  been  required  of  them.  The  persons  to  have 
thb  benefit  are  pointed  out  in  this  statute,  from  the  words 
of  which  I  should  understand,  that,  to  entitle  the  parties 
to  the  right  of  cutting  turves,  without  paying  fees,  it  was 
necessary  to  unite  the  two  rights  of  common  of  pasture  and 
of  cutting  turves.  But,  at  any  rate,  it  could  not  be  the 
intention  of  the  legislature  to  give  to  those  who  had  not 
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the  right  of  pasture,  the  right  of  cutting  turres ;  and  there- 
fore those  only  who  have  the  former,  can,  under  thb  pro- 
vision, be  entitled  to  the  latter.  If  the  defendant  had 
such  a  right,  he  was  bound  to  state  it  legally,  and  in 
the  conunon  form  of  pleading;  but  he  has  not  done  so  in 
this  case,  and  therefore  I  think  that  the  judgment  should 
be  for  the  crown. 


Garrow,  B. — The  object  of  the  statute  was  to  supply 
timber  for  the  navy,  and  to  enahle  the  crown  to  make  in-» 
closures  for  the  cultivation  of  that  timber.  The  necessa-* 
ry  effect  of  this  would  be  to  abridge  the  right  of  those 
who  had  a  c<»nmon  over  the  whole,  in  consequence  of 
which  a  bonus  was  given  by  the  abolition  of  fees.  The 
statute,  however,  conferred  no  new  rights,  but  merely  re- 
gulated the  existing  rights  of  those  who  had  common  of 
pasture,  within  which  class  the  defendant  does  not  by  his 
pleadings  bring  himself, 

HuLLOCK,  B. — ^I  am  of  the  same  opinion.  It  might  be 
questionable,  upon  the  act  of  Parliament,  how  lar  a  right 
of  common  of  pasture  would  justify  the  defendant  in  cut- 
ting turves,  but,  in  order  to  raise  that  question,  he  was 
bound  to  state  that  right,  the  foundation  of  his  claim,  in 
a  legal  and  technical  form.  The  well-known  distinction 
between  declarations  in  case,  and  pleadings  in  trespass,  is 
well  established,  and  it  is  only  in  comparatively  modem 
times  that  actions  founded  upon  possession  have  been 
introduced  in  their  present  form.  In  Co.  lAtL  113  b» 
it  is  said,  in  the  common  law  a  prescription  which  is  per- 
sonal, is,  for  the  most  part,  applied  to  persons,  being 
made  in  the  name  of  a  certain  person  and  of  his  ancestors^ 
or  those  whose  estate  he  hath:  as,  taking  one  example 
for  many: — J*  S*  seised  of  the  manor  of  D.  in  fte,  pre- 
scribeth  thus,  that  J,S.,hia  ancestors,  and  all  those  whose 
estate  he  hath  in  the  said  manor,  have,  time  out  of  mind 
of  man,  had,  and  used  to  have,  common  of  pasture  in  such 
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a  place  &c.y  being  the  land  of  some  other  &c.,  as  pertain- 
ing to  the  said  manor.  Since  which  time  it  has  been  the 
uniform  practice,  in  a  plea  justifying  under  a  right  of  com- 
moDy  to  set  out  the  title  to  the  common  specially,  by  shew- 
bg  a  seisin  in  fee  of  the  land  to  which  the  defendant  claims 
a  right  of  common,  either  in  himself,  or  in  some  other  under 
whom  he  derives  title,  and  then  prescribe  in  the  que  es- 
tate for  the  right  of  common,  by  shewing  the  right  to  be 
in  the  party  seised  in  fee,  and  all  those  whose  estate  he 
has  in  the  land,  from  time  immemorial  (a).  Grimsiead  v. 
Marlow{b).  And,  if  the  defendant  be  lessee  for  years,  he 
must  shew  the  seisin  in  his  lessor,  and  prescribe  in  him ;  for, 
if  he  lays  the  prescription  in  himself  it  is  bad.  Stringer^ a 
case  (c).  These  are  the  authorities  upon  this  subject, 
which  have  never  been  departed  from;  but,  in  order  to 
exense  himself  from  the  effect  of  this  rule,  it  is  said  by 
the  defendant  that  an  assise  of  navel  disseUin,  or  an  ac- 
tion founded  upon  his  possession,  might  be  maintained. 
That  may  be  so,  for  the  distinction  between  the  two  is 
wefl  known,  and  the  only  question  here  b,  whether  mak- 
ing the  right  of  common  the  foundation  of  his  claim,  he 
has  stated  that  right  legally.  I  am  clearly  of  opinion, 
upon  these  authorities,  that  the  plea  is  bad,  and  have 
searched  in  vain  to  find  any  precedent  which  at  all  re- 
sembles it.  With  respect  to  the  construction  of  the  statute, 
it  was  incumbent  upon  the  defendant  to  shew,  in  a  legal 
form,  the  existence  of  that  right  which  was  the  basis  of 
his  daim.  But,  assuming  the  plea  to  be  good  in  this  re- 
spect, for  argument,  still  the  statute  must  be  construed 
with  reference  to  the  acknowledged  rules  of  law  upon 
this  subject.  Was  a  right  of  turbary  ever  pleaded  with- 
out restricting  it  to  the  necessities  of  the  dwelling-house 
in  respect  of  which  it  is  claimed  ?  It  is  said  to  be  unnecessa- 
ry here  to  shew  the  origin  of  the  right,  or  the  limit  within 
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which  it  is  to  be  exercised,  inasmuch  as  the  right  is  made 
to  depend  upon  a  common  of  pasture  which  cannot  be 
annexed  to  a  house.  But  can  any  one  doubt  that  the  act 
which  b  to  regukte  the  right,  confines  that  right  to  those 
who  before  had  it,  and  entitles  them  to  exercise  that  right 
for  the  necessities  of  their  houses  merely.  It  is  true  that 
no  express  restriction  is  imposed  by  this  statute ;  neither 
is  there  any  apparent  limit  to  common  of  pasture  sans 
nambrCf  yet  the  latter  in  contemplation  of  law  is  limited  by 
the  levancy  and  couchancy  of  the  cattle  upon  the  land ; 
and  upon  the  same  principle  this  right  must  be  restricted 
to  the  exigencies  of  the  dwelling-house.  Is  not  that  the 
true  legal  construction  of  the  act,  and  ought  it  not  to  be 
adopted  in  preference  to  that  which  would  permit  any 
individual  to  get  the  whole  for  sale?  A  construction 
attended  with  such  consequences,  ought  not,  in  my  opin- 
ion, to  be  admitted  for  a  moment. 


Vaughan,  B. — I  am  of  the  same  opinion,  and  think  that 
this  plea  is  substantially  bad.  The  rule  upon  this  subject  is 
clearly  laid  down  in  a  note  to  Williams's  Saunders  to  the 
case  of  Mellar  v.  Spateman,  1  Saund.  346,  where  all  the 
authorities  are  collected.  But  I  do  not  read  this  act  of 
Parliament  as  conferring  any  new  or  enlarged  rights,  but 
merely  as  regulating  and  confirming  such  as  before  existed. 
In  my  opinion,  it  merely  regulates  and  secures  the  old 
common  law  rights,  and  therefore  the  claim  must  be  plead- 
ed as  such.  The  construction  contended  for  would  go  to 
the  destruction  of  the  common.  For  this  reason,  a  plea 
of  a  custom  to  take  turf  from  the  waste  of  a  manor,  to 
make  and  repair  grass-plots  in  the  gardens,  parcels  of  the 
customary  tenements,  was  held  to  be  bad,  as  being  indefi- 
nite and  uncertain,  and  destructive  of  the  common.  Wilson 
V.  Willes  (a).    And  upon  the  same  principle  it  was  held 


(a)  7  East,  121;  5.  C.  3  Smith,  167. 
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to  be  necessary,  in  pleading  a  right  to  enter  a  common  td  Revenue, 

dig  for  and  carry  away  sand  and  gravel  for  the  repairs  of  ^  18a;9.  ^ 

a  house,  to  allege  that  the  house  was  out  of  repair,  that  att.-Gen. 

the  sand  and  gravel  were  necessary  for  the  repair,  and  used  GAUKTLEtT. 
for  that  purpose.'  Peppin  v.  Shakespear{a). 

Judgment  for  the  Crown. 

(fl)  6  T.  R.  748. 


The  Kino  (in  aid  of  Hollis),  t.  Bingham. 

I^CIREyhefo^  upon  a  recognizance  returned  and  filed  as  TheccmditioD  of 
of  record.     The  defendant,  by  his  plea,  set  out  the  recog-  Ktunied,'fiied/ 
nizance  which   was  entered  into  by  himself  and   three  J^^of^^^jJ 
sureties  in  the  sum  of  1731/.  10«.  6c2.,  subject,  at  the  time  cannot  be  varied 
of  the  making  and  enrolling  thereof,  to  the  following  Court. 
condition: — ^Whereas,  by  an  order  of  our  Court  of  Ex*  tered*into  a re^" 
chequer,  made  on  the  9th  day  oiJtdy  instant,  in  several  cogniaancc  to 

^  ,  t.         .       .      pay  to  the  King 

matters  of  extent — respectively  intituled.  The  King,  in  aid  a  certain  sum, 
of  George  HoUis,  against  the  Rev.  Richard  Bingham,  i^  s.  should 
Clerk;  the  same  SLaainst  Hawkins:  and  the  same  airainst  •*'"d;*nd»f- 

'  o  '  o  terwards  by  rule 

ElUoif  and  others, — after  reciting  an  agreement  entered  of  Court  c.  was, 

...  .       hy  consent  of 

into  between  the  said  parties  for  referring  all  matters  in  parties,  subsU- 
difference  between  the  prosecutor  of  the  said  extent  and  JJJ^^  Ueu'of'S.*' 
the  first-named  defendant,  and  between  the  said  prose-  "^  9  "I!*l^*"* 

^  award:  Held, 

cntor  and  the  defendants  in  the  two  other  causes,  or  either  that  the  recog- 
of  them,  to  the  award  of  Mr.  Denman;  and  whereby  it  was  forfeited  by  the 
agreed,  that  the  defendant  in  the  first  cause  should  im-  J[^^^f  (jJIT" 
mediately  give  security  to  the  satisfaction  of  the  deputy  •''«*  ^f  c. 
remembrancer  of  this  Court,  in  the  sum  of  865/.  \5s,  Scf.,  to 
abide  the  event  of  the  said  award ;  it  was  (amongst  other 
things)  ordered,  that  the  said  agreement  should  be,  and . 
the  same  was  thereby,  made  an  order  of  this  Court,  and 
that  the  several  parties  thereto  should,  in  all  things,  abide 
by,  fulfil,  and  perform  the  same;  and  it  was  thereby  re- 
ferred to  the  said  deputy  remembrancer,  to  consider  of  the 
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Revenue,       suflSciency  of  Buch  secuiity,  andy  if  sufficient,  to  approve  of 

y^^^^J^^     the  same:  and  that  the  persons  so  approved  of  should 

The  Kino      forthwith  enter  into  a  recognizance  to  his  Majesty,  in  the 

BiNOHAM.      penal  sum  of  173H.  10««  dcLj  with  a  condition  to  make  the 

/^^  /-Y^  ///  /  ®*™®  ^^^^  upon  payment  of  the  said  sum  of  8652.  15*.  Set, 

/y        ^  or  such  sum  (if  any)  as  should  be  awarded  by  the  arbitrator 

Z'^'  J^-  in  the  said  order  named,  and,  on  such  security  being  given, 

-^^^Uc^,^  /^^  y>^^that  a  writ  of  amotecLS  manus  should  issue  to  amove  his 

y^^  ^^^-  -^/^ '  Majesty's  hands  from  the  property  seized  under  the  said 

extent :  now,  therefore,  the  condition  of  this  recognizance 
is  such,  that,  if  the  above-bounden/iJcAariif  A'lf^Aam,  and 
his  sureties,  or  any  or  either  of  them,  their  or  any  or  either 
of  their  heirs,  executors,  administrators,  or  assigns,  shall 
pay  into  our  said  Court  of  Exchequer^  in  trust  in  the  said 
matters  of  extent  in  the  said  order  mentioned,  the  said  sum 
of  865/.  15«.  3c/.,  or  such  smn  (if  any)  as  shall  be  awarded 
by  the  arbitrator  in  the  said  order  named:  then  this  re- 
cognizance to  be  void,  otherwise  the  same  shall  be  and 
remain  in  full  force  and  virtue.  He  then  pleaded,  that  no 
award  bad  been  made  by  the  arbitrator.  The  replication 
stated,  that,  after  the  making  of  the  recognizance,  and 
during  the  continuance  of  the  authority  of  the  arbitrators, 
to  wit,  on  &c.,  by  a  certain  rule  of  Court,  then  and  there 
made,  it  was  ordered  by  the  Court,  by  the  consent  of  the 
^  prosecutor    and   the    defendant,   that   Mr.    Merewether 

'^  ^  y  ,         //^      should  be  appointed  the  arbitrator  in  lieu  of  Mr.  Denman^ 

who  had  not  been  able  to  take  upon  himself  the  reference, 
and  that  Mr.  Merewether  had  made  his  award,  finding 
that  there  was  due  from  the  defendant  to  HolUs  the  sum 
of  861/.  16«.  2rf.  To  this  replication  there  was  a  general 
demurrer,  and  to  that  a  joinder  in  demurrer  (a). 

(o)  The  questions  suggested  in  Merewether  for  Mr.  Dennutn,  as 

the  paper  books  for  the  considera-  referee,  could  not  set  up  the  cir- 

tion  of  the  Court,  were  as  follows : —  cuinstance  of  no  award  having  beeu 

On  tlie  part  of  thecrown,  it  was  in-  made  by  Mr.  J>eMwan  as  a  discharge 

sisted   that  die  defendant,  having  from  the  recognizance;   secondly, 

assented  to  the  substitution  of  Mr.  that  the  making  of  au  award  by  Mr! 


y. 
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Dampier,  in  support  of  the  demurrer.  It  is  a  general 
role,  that  instruments  can  be  varied  or  defeated  by  instru- 
ments of  equal  degree  only.  This  rule  is  applicable  to  all 
dasses,  but  more  particularly  to  records  which  are  attended 
with  all  the  solemnity  and  importance  of  a  decision  of  a 
court  of  justice.  Were  it  otherwise,  instruments  which 
import  consideration  from  the  ceremony  and  deliberation 
in  the  confection  of  them,  might  be  varied  or  defeated  by 
parol,  whether  orally  or  in  writing,  which,  in  the  language 
of  JiOrd  BaeoUj  the  law  adjndgeth  too  light  to  give  an  ac- 
tion  without  consideration.  Bacan*s  UseSf  p.  IS.  Plated* 
308  b.  PiUans  v.  Van  Mierop  (a).  Now,  a  recognizance 
is  an  obligation  of  record  of  the  highest  security,  and  binds 
the  lands  of  the  conusor  from  the  time  it  is  entered  into. 
The  question,  therefore,  is,  whether  the  rule  of  Court  is  a 
record.  According  to  the  definition  of  Lord  Coke  (6),  a 
xecord  is  a  memorial  or  remembrance  in  rolls  of  parchment 
of  the  proceedings  or  acts  of  a  Court  of  justice;  the  rolls 
being  the  records  or  memorials  of  the  judges  of  the  Courts 
of  Record,  import  in  them  such  imcontrollable  credit  and 
verity,  as  they  admit  of  no  averment,  plea,  or  proof  to  the 
contrary.  To  be  a  record,  the  rule  of  Court  must  there- 
fore be  enrolled  of  record,  and  must  be  pleaded  as  such. 
In  the  case  of  Glynn  v.  Thorpe  (c),  to  an  action  of  assump- 


RevtwHM^ 
18S9. 


The  KiNQ 

V. 

BniaHAic. 


Demnan  having  become  impossible, 
the  defendaDt  could  not  save  the 
penalfy  withoat  peiforming  the 
okber  alternative  proposed,  va,  pay- 
ment of  665/.  15f.  3</. 

For  the  defendant,  it  was  insisted 
that  the  recognizance,  being  matter 
of  record,  conld  not  legally  be  varied 
in  the  manner  stated  in  the  replica- 
tion, and,  consequently,  admitting 
that  the  award  of  the  substituted 
referee  might  be  enforced  in  some 
form  against  the  defendant,  still  it 
could  not  be  enforced  against  him  by 


suit  on  the  recognizance ;  secondly, 
tliat  there  was  nothing  in  the  plead- 
ing to  shew  that  it  was  even  then 
impossible  for  Mr.  Denman  to  make 
an  award  in  the  premises;  and 
that,  at  all  events,  as  that  condition 
was  possible,  at  the  time  of  the  de- 
fendant's entering  into  the  recogni- 
zance, he  ought  not,  by  law,  to  be 
fixed  with  the  penalties^  by  reason 
of  its  having  become  impossible. 

(a)  3  Bur.  1663. 

{b)  1  Inst.  260  a. 

(c)  1  B.  &  A.  153. 
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sit  on  bills  of  exchangej  the  defendant  pleaded  that  the 
plaintiff  was  indebted  to  him,  by  virtue  of  a  recognizance 
in  the  Court  of  Exchequer ^  which  was  still  in  force,  as,  by 
the  said  recognizance,  remaining  in  the  said  Court  before 
the  Barons,  would  appear,  without  stating  that  it  was  en- 
rolled: the  replication  concluded  to  the  country,  and,  upon 
special  demurrer,  it  was  held  that  the  replication  was  good, 
inasmuch  as  a  recognizance  is  not  a  record  until  enrolled. 
A  question  arose  in  the  case  of  Wigley  v«t7ofie.«  (a),  whether 
a  writ  oi  habeas  corpus  and  the  cammiiiiiur  deposited  with 
the  clerk  of  the  papers  of  the  King's  Bench  prison,  were 
records  sufficient  to  satisfy  an  averment  in  the  declaration 
of  proui  patet  per  recordum.     The  Court  decided  that 
they  were  not  records,  or  capable  of  being  so,  although 
they  might  be  quasi  of  record  sufficient  to  satisfy  the  aver- 
ment in  the  declaration.     It  is  true  that,  during  the  same 
term,  the  records  are  supposed  to  be  in  the  breast  of  the 
Judges,  and  that,  according  to  the  ancient  practice,  they 
were,  at  the  end  of  the  term,  carried  by  the  junior  Judge 
to  be  enrolled.      Upon  this  supposition,  it  may  be  con- 
tended, that,  for  aught  that  appears,  the  substitution  of 
the  arbitrator  was  made  during  the  same  term;  but  to  this 
hypothesis  there  are  two  answers.     In  the  first  place,  if 
that  were  so,  it  should  have  been  pleaded;    and,  in  the 
second,  had  the  record  been  so  altered,  it  would,  when 
varied,  have  formed  but  one  record,  and  no  alteration  or 
substitution  should  have  been  stated.     Granting  that  the 
rule  of  Court  is  a  record,  it  would  not  affect  a  previous 
subsisting  record,  which  nothing  but  an  act  of  Parliament 
can  touch.    But,  even  if  it  be  a  record  sufficient  for  that 
purpose,  the  pleadings  are  defective;  for,  in  that  case,  no 
allusion  should  have  been  made  to  the  original  arbitrator, 
whose  authority,  according  to  the  argument,  was  deter- 
mined; but  the  scire  facias  should  have  been  founded  upon 


(a)  5  East,  440. 
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both  records.  The  impossibility  of  framing  the  scire  facias 
under  such  drcumstances,  shews  that  no  proceeding  is 
maintainable.  The  ccHisent  of  the  parties  is  ako  imper- 
fectly alleged;  for  the  consent  should,  in  any  view  of  the 
queationj  appear  of  record.  Besion  v.  Robinson  (a).  The 
proceedmgs  are  also  defective  in  not  shewmg  that  the 
original  arbitrator  may  not  make  an  awards  in  which  event 
the  defendant  and  his  sureties,  who  will  be  bound  by  this 
recognizance,  may  be  called  on  to  perform  another  award. 


Beenmef 
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Mannings  contra* — It  is  clear,  from  all  the  older  authori- 
ties, that  a  rule  of  Court  may  be  a  record,  although  it  be 
not  enrolled  of  record.  Thus,  in  Co.  Lit.  860  a,  it  is 
said,  ''  during  the  term  whereui  any  judicial  act  is  done, 
the  record  remains  in  the  breast  of  the  Judges  of  the  Court, 
and  in  their  remembrance,  and,  therefore,  the  roll  is  alter- 
aUe,  during  that  term,  as  the  Judges  shall  direct;  but, 
when  that  term  is  past,  then  the  record  is  in  the  roll,  and 
admits  of  no  alteration,  averment,  or  proof  to  the  contrary.** 
From  this  it  is  manifest  that,  before  enrolment,  the  judi* 
dal  act  of  the  Court  is  a  record ;  but  there  are  several 
cases  in  which  that  proposition  is  distinctly  laid  down. 
In  Paul  V.  Winckfield  (ft),  an  action  of  debt  was  brought 
upon  a  recognizance  taken  before  the  Chief  Justice,  in 
Serjeant^  Inn,  Fleet-street,  laying  the  venue  in  London, 
and,  upon  a  demurrer  to  the  declaration,  it  was  agreed, 
that,  though  it  were  not  a  perfect  record  till  it  were  en- 
tered upon  the  roll,  yet,  when  it  was  entered,  it  is  a  re- 
cognizance from  the  first  acknowledgment,  and  binds  per- 
sons and  lands  as  a  record  from  that  time;  for  it  is  the 
acknowledgment  before  the  Judge  that  gives  it  the  force  of 
a  record,  though  the  enrolment  be  necessary  for  the  testifi- 
cation and  perpetuating  of  it.  So,  it  is  said,  a  fine  is  a 
record,  though  it  be  not  engrossed,  and  shall  be  executed. 


(a)Cro.  Jac.  218. 


(6)  Hob.  195. 
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and  a  quid  jurU  damat  lies  upon  it,  Br.  Record^  pL  78. 
For  this  is  cited  M.  SSH.  6,  fol.  IS,  per  Newton,  "  although 
a  fine  be  levied  ftnd  not  engrossed,  still  it  isafinCj  and 
remains  of  record  to  this  intent,  to  be  executed  afterwards 
as  thoroughly  as  if  it  had  been  engrossed;  and  so  divers 
fines  are  executed  in  this  placei  which  were  never  engrossed. 
But,  after  the  fine  is  engrossed,  it  is  not  proper  for  the 
party  to  sue  quid  Juris  ckmat;  but  he  shall  not  make 
avowry,  nor  punish  waste,  if  action  is  made  without  attorn-* 
ment ;  but,  before  the  fine  is  engrossed,  he  shall  have  quid 
juris  clamai  to  compel  the  tenant  to  attorn,  for,  without 
attornment,  the  waste  shall  be  dbpunished;  and  this  was 
affirmed  by  all  the  Court.  So,  it  seems,  that  it  is  not 
Qecessai7  to  make  mentioui  in  the  writ  otmHimuSi  in  what 
term  it  is  engrossed;  for,  when  we.  are  seised  of  the  fine, 
we  have  sufficient  to  warrant  us  to  award  scire  fadas^* 
Another  instance  is  stated  in  Br.  Exigent ,  ph  S2,  as  fi>l« 
lows:—- An  exigent  is  a  record,  though  it  be  not  entered  on 
the  roll.  38  H.  6,  foL  1 ,  pi.  8.  In  Bams  v.  Eyles  (a),  upon 
a  special  demurrer  to  a  declaration  for  an  escape,  against 
the  Warden  of  the  Fleet,  which  averred  that  the  defendant 
had  been  brought  up  and  committed  in  execution,  as  by 
the  commitment  more  fully  and  at  large  appears,  Gibbs, 
Chief  Justice,  sidd,  the  plaintiff*  has  alleged  that  the  jHri* 
soner  was  brought  to  the  bar  of  this  Court,  by  the  de- 
fendant, by  virtue  of  a  writ  of  habec^s  corpus,  and,  at  the 
request  of  the  plaintiff,  was,  by  the  same  Court,  re-com* 
mitted  to  prison,  for  certain  damages  recovered  against 
him,  &c.,  as  by  the  commitment  more  fully  and  at  large 
appears.  This  Court  can  only  act  by  record.  The  plain- 
tiff, therefore,  having  stated  that  the  party  was  re-commit- 
ted  by  the  Court,  as  appears  by  die  commitment,  it  must 
be  inferred  that  such  commitment  must  be  by  order 
of  this  Court,  which  of  necessity  must  be  a  record.    It 


(a)  2B.  Moore,  56 1. 
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is  true,  that,  in  the  case  of  Wigley  v.  Jones,  it  was  holden 
that  a  eomimittitwr  was  not  a  record,  but  the  ground  of 
that  decision  was  the  difference  in  the  practice  of  the 
Courts  of  King's  Bench,  and  Common  Pleas,  for,  in  the 
case  of  Tumer  v.  Eyles  (a),  the  latter  Court  decided,  under 
similar  drcumatances,  that  evidence  of  a  commitment  by 
a  judge  of  the  Court  of  King's  Bench  was  not  sufficient. 
But  the  proceedings  by  original  are  free  from  that  objec^ 
tion.    The  original  writ  always  remains  with  the  custos 
bretimn,  and  forms  no  part  of  the  procedings;  yet,  if  any 
question  arises  upcm  the  writ,  the  defendant  must  plead 
md  iiel  record,  although  it  is  no  otherwise  a  record  than 
by  being  filed.  These  different  authorities  establish  that  a 
nile  of  Court  b  a  record,  but  the  prosecutor  is  by  no  means 
driren  to  contend  to  that  extent.    The  order  is  pleaded 
as  a  rule  of  Court,  and  is  entitled  to  all  the  authenticity 
of  the  solenm  act  of  the  Court.  It  is  laid  down  in  13  Mod* 
229,  per  HoU,  C3iief  Justice,  that  a  record  of  a  judgment 
is  defeasible  by  bond  or  deed.     Agaui,  in  Bro.  Recogni'^ 
zanee,  pL  11,  it  is  said,  "  a  recognizance  may  be  acknow* 
ledged  upon  condition,  but  if  it  be  acknowledged  simply, 
and  after  they  will  have  condition,  this  cannot  be,  but  they 
may  make  thereof  defeazance  by  writing,  and  this  may 
aenreas  well  as  a  condition  would  do,  quod  noia;  and  it  is 
so  hi  use."     The  authority  referred  to  in  support  of  this 
poation  is,  36  H.  6,  foL  6,  pi.  2,  per  Prisot.—*'  If  a  recog- 
nizance be  simple  here  before  us;  if  the  parties  will  come 
at  another  day,  and  will  make  a  condition,  the  Court  ought 
not  to  receive  it,  because  they  have  received  a  recogni- 
zance simple  which  afterwards  cannot  be  made  condition- 
al, because  it  is  a  judgment;  and  when  we  have  given  a 
simple  judgment,  although  the  parties  should  pray  us  to 
enter  it  conditional,  that  we  cannot  do,  because  we  have 
given  a  judgment  which  we  cannot  change.    And  so  it  is 
of  a  recognizance,  and  therefore  the  parties  in  such  a  case 
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ought  to  make  such  a  condition  by  way  of  defeazance^  and 
not  otherwise/'  So  it  is  laid  down,  1  RoU.  Abr.  590,  JDe- 
fea»ance{Dy,  if  a  defeazance  of  a  statute  be  made,  and 
after  another  defeazance  is  made,  the  first  defeazance  is 
made  void  thereby,  and  the  second  only  in  force,  as  in  a  will. 
Again,  a  new  defeazance  may  be  made  to  an  obHgation 
with  condition,  but  then  it  must  be  by  writing;  agreed  per 
Cur.  Mo.  573,  pi.  789.  HiL  41  Eli«.  in  case  of  Holford  v. 
Andrews.  From  these  authorities  it  may  be  collected,  that 
it  would  have  been  sufficient  had  the  parties  consented  by 
deed  to  the  substitution  of  an  arbitrator;  and  if  that  be  so, 
the  substitution  must  be  of  equal  authority,  and  equally 
binding  where  the  Court  is  made  a  party  to  the  substitu- 
tion, and  the  consent  is  embodied  in  a  rule  of  Court.  The 
penal  part  of  the  recognizance  upon  which  the  scire  facias 
is  founded,  remains  the  same,  notwithstanding  the  altera* 
tion  of  the  defeazance ;  but  it  is  true  that,  by  the  substi- 
tution, the  sureties  are  discharged  and  cannot  be  pro- 
ceeded against.  After  the  distinct  revocation  of  his  au- 
thority, no  award  can  now  be  made  by  the  first  arbitrator, 
and  therefore  the  parties  cannot  be  called  upon  to  perform 
two  awards.  But,  supposing  the  present  award  to  be  void, 
still  the  defendant  is  liable  upon  the  recognizance.  As  in 
the  case  of  a  reference  at  Nisi  Prius,  where  a  verdict  is  taken 
subject  to  an  award,  the  Court  will  permit  the  plaintiff  to 
enter  up  judgment  upon  that  verdict,  if  the  defendant  will 
not  proceed  with  the  reference,  so  here  the  words  **  if 
any"  do  not  mean  that  the  recognizance  shall  be  vacated 
if  no  award  be  made,  but  that  the  defendant  shall  pay 
the  sum  awarded,  if  any  be  awarded  against  him,  and 
he  can  only  save  the  penalty  by  performing  the  other  al- 
ternative, viz.  the  payment  of  the  sum  awarded. 


Dampier,  in  reply. — The  argument,  with  respect  to  the 
penalty,  proceeds  upon  an  assumption  that  the  authority 
of  the  original  arbitrator  has  been  legally  determined, 
but,  if  that  were  so,  all  argument  would  upon  that  point  be 
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unnecessary,  for  the  defendant  would  be  liable  in  respect  of 
the  award.  The  question,  therefore,  is  simply  as  originally 
propounded: — has  the  condition  of  the  recognizance  been 
legaUy  altered?  It  has  not,  because  the  rule  of  Court  is  not 
a  record,  and,  if  it  be,  is  not  pleaded  as  such.  Admitting 
the  authorities  which  have  been  cited  to  establish  that 
the  substitution  might  have  been  made  by  deed,  still  the 
rule  of  Court  is  not  equivalent  to  a  deed,  but  is  of  no 
higher  authority  than  an  order  of  Nisi  Prius  in  a  matter 
over  which  that  Court  has  jurisdiction,  and  which  may  be 
revoked  by  parol. 


1829. 


The  Kino 

BlNOBAV. 


Alexander,  L.  C.  B. — I  should  be  very  sorry  if  this 
case  were  decisive  of  the  merits  between  the  parties,  be- 
cause there  is  no  doubt  that  the  prosecutor  9hould  have  the 
benefit  of  the  award.  There  are  some  views  of  this  case 
with  respect  to  which  I  feel  a  little  diflSculty,  but  I  collect 
from  the  argument  that  it  is  necessary  for  the  prosecutor  to 
establish  that  this  rule  of  Court  is  a  record,  and  that,  if 
that  be  not  made  out,  the  defendant  is  entitled  to  the 
judgment  of  the  Court  upon  this  demurrer.  The  counsel 
for  the  prosecutor,  not^thstanding  his  elaborate  argument, 
has  failed  to  satisfy  me  of  that  point.  I  cannot  view  that 
as  a  record  which  is  a  mere  order  of  the  Court,  and  which 
the  Court  is  in  the  constant  habit  of  re-moulding;  and 
therefore,  I  am  of  opinion,  inasmuch  as  that  must  be 
established  in  order  to  form  the  basis  of  the  argument,  that 
the  demurrer  must  be  allowed. 


Garrow,  B.,  was  of  the  same  opinion. 

HuLLOCK,  B. — In  concurring  in  the  judgment  which 
has  been  delivered,  I  proceed  upon  the  failure  of  the  po- 
sition which  it  was  necessary  for  the  prosecutor  to  establish 
in  order  to  succeed  upon  this  demurrer.  This  is  a  scire 
facias  upon  a  recognizance  returned  and  filed  as  of  re- 


no 
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cord  with  the  King's  RemembranceTi  and,  as  appears  from 
the  plea,  enrolled,  and  therefore  a  perfect  record  upon 
every  principle  of  law.  The  plea  sets  forth  the  condition 
— ^I  do  not  stop  to  consider  the  argument  upon  the  effect 
of  the  altematiYe  condition — and  then  alleges  that  the 
arbitrator  has  not  ever  awarded  any  sum  of  money  to  be 
paid  by  the  defendant*  Suppose  that  the  arbitrator  had 
never  been  substituted,  and  that  the  gentleman  originally 
appointed  had  made  an  (tward  which  in  point  of  law 
was  insuflScient;  the  language  of  the  plea  would,  in  that 
case,  have  been  the  same  as  in  the  present,  and  it  wou}d  have 
been  incumbent  upon  the  prosecutor  to  have  shewn  that  the 
award  was  valid.  It  is  equally  incumbent  upon  him  to 
shew  that  the  award  of  the  substituted  arbitrator  is  good, 
or,  in  other  words,  he  must  shew  that  he  had  an  authority 
to  arbitrate  between  the  parties.  To  this  plea  the  repli* 
cation  stateB,  that  a  new  arbitrator  was  substituted  in  lieu 
of  the  former;  and  the  non-performance  of  his  award  be- 
ing suggested  as  the  breach  of  the  recognizancci  the  pro- 
secutor must  shew  that  that  award  was  made  in  conformi- 
ty with  the  condition.  The  question,  therefore,  which 
arises  is,  whether  the  non-performance  of  the  award  of  the 
latter  is  a  breach  of  the  condition  to  abide  by  the  award 
of  the  former.  Coupling  the  allegations  in  the  pleadings 
together,  it  is  manifest  that  this  recognizance  is  a  record, 
and  has  been  enrolled  as  such;  although  there  are  au- 
thorities to  shew  that  it  would  be  sufficient  if  it  were  only 
filed  with  the  proper  officer,  and  not  enrolled.  Now, 
the  recognizance  in  question  appears  to  be  filed  with  the 
King's  Remembrancer,  who  is  the  proper  officer  to  have 
the  custody  of  such  documents,  which  would  perhaps  be 
alone  sufficient;  for,  in  the  case  o{ BecJ  v.  Langstaffifl)^ 
in  which  an  application  was  made  to  take  an  affidavit  off" 
the  file  which  had  been  read,  the  Court  said,  it  has  been 
read,  and  is  now  filed  and  become  a  record  of  the  Court, 


(a)  2  Wils.  371. 


HILARY  TERM^  9  &  10  GEO.  IV. 


Ill 


and  eaimot  be  taken  oflP  the  file.  It  is  not  necessary,  for 
Ae  purpose  of  making  it  a  record,  that  it  should  be  en- 
grossed on  parchment,  but  the  filing  of  it  would,  I  appro* 
bendy  be  sufficient  for  that  purpose.  That  is  manifest 
from  the  case  of  Cooper  t»  Jones  (a),  in  which  the  Court 
of  BSng's  Bench  refiised  to  compel  the  Marshal  of  that 
CouKt  to  aEfBle  of  record  a  writ  of  habeas  corpus  cum  causd* 
IW  diflference  between  the  practice  of  the  Courts  of  King's 
Bemek  and  Common  Pleas  also  shews  that  it  is  not  neces- 
sary that  the  recognizance  should  be  spread  upon  parch« 
mmt  to  become  a  record.  In  Shuttle  v.  Wood  (6),  Holt, 
npcaking  of  a  recognizance  of  bail,  says,  in  the  Court  of 
King's  Bench,  the  course  is  always  to  enter  them  as  taken 
in  Court,  though  taken  actually  by  a  Judge  in  his  cham- 
bers; -  and  in  this  Court  they  are  not  taken  in  a  sum  cer- 
tain, as  in  the  Common  Pleas;  neither  are  they  a  record 
tffl  entered :  but,  in  the  Common  Pleas,  it  is  a  record  im- 
mediately upon  the  first  caption,  and  binds  the  lands  before 
it  is  ffled  at  Westminster,  and,  when  it  is  filed,  then  it  is  a 
reootd  in  Court,  and  a  scire  facias  or  debt  lies  upon  it| 
either  in  Middlesex,  where  filed,  or  in  London,  where 
taken;  whereas,  on  a  recognizance  in  this  Court  of  jB.  R., 
the  action  or  scire  facias  must  always  be  brought  in 
Middlesex.  This  reasoning  is  not  at  all  impugned  by  the 
decision  in  the  case  of  Glynn  y.  Thorpe;  for  that  question 
turned  entirely  upon  the  language  of  the  plea,  and  the 
Court  merely  held,  that,  inasmuch  as  it  was  not  pleaded  as 
a  record^  a  conclusion  to  the  country  was  good  in  the  repli- 
eatioiu  The  question  there  was,  whether  a  recognizance  was 
of  necessity  a  record.  A  similar  question  arose  in  the  case 
ofBoitomly  v.  Lord  Fairfax  (c),  upon  the  effect  of  a  recog- 
nizance which  had  not  been  enrolled,  and  the  Court  decreed 
that  it  would  have  tbe  effect  of  a  bond  merely.  But,  in  that 
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case,  the  recognizance  was  not  enrolled;  whereasi  in  the 
present,  it  is  distinctly  alleged  upon  the  scire/acias,  that 
the  recognizance  was  returned  and  filed  as  of  record,  and 
the  plea  shews  that  it  was  enrolled,  and  I  am  not  aware  that 
it  ought  to  be  filed  in  any  particular  place.  But  the  whole 
ground  of  argument  is,  not  that  the  recognizance  is  not  a 
record,  but  that  the  rule  of  Court  is  also  a  record.  If 
the  recognizance  be  a  record,  how  can  it  be  avoided,  ex- 
cept by  matter  of  record?  With  respect  to  the  decision 
of  Lord  Chief  Justice  HoU,  than  whom  few  more  able 
lawyers  ever  sat  in  Weslminster-HaUf  it  I3  uncertain  un- 
der what  circumstances,  and  as  applicable  to  what  state . 
of  facts,  that  dictum  was  delivered.  It  may  be  good  in 
point  of  law,  if  applicable  to  a  particular  state  of  facts.  As» 
for  instance,  a  judgment  may  be  defeated  by  an  instru- 
ment which  estops  the  party  from  disputing  the  effect  of 
it;  but,  in  a  case  like  the  present,  the  Court  would  be  slow 
to  decide  that  a  rule  of  Court  was  a  revocation  of  this  in- 
strument. In  Grieg  v.  Talbot  (a),  the  Court  of  King's 
Bench  decided  that  where  a  bond  was  given  conditioned 
for  the  performance  of  an  award  within  a  limited  time, 
the  time  might  be  enlarged  by  deed;  but  the  ground  of 
that  decision  was  (and  all  the  authorities  now  cited  were 
referred  to)  that  an  instrument  may  be  varied  by  one  of 
as  high  a  nature.  To  bring  this  case  within  that  authority, 
it  must  be  shewn  that  a  rule  of  Court  is  of  as  high  a  na- 
ture as  a  record.  Now,  the  argument  for  the  prosecution 
has  satisfied  me  that  a  record  is  of  such  high  authority 
that,  afler  the  term  in  which  it  is  pronounced,  it  cannot  be 
altered,  even  by  the  Court  from  whence  it  proceeded;  but 
it  is  well  known,  that,  in  whatever  term  a  rule  of  Court 
is  made,  provided  any  difficulty  arises  from  the  form  of 
the  rule,  the  Court  are  in  the  daily  habit  of  interposing, 
and  altering  or  setting  aside  that  rule.  A  rule  of  Court 
is  not  a  record,  but  only  a  remembrance.     Wynne  v. 


(o)  2  B.  &  C.  170. 
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Wynne  (a).  If,  then,  th6  recognizance  be  a  record,  and  the       Revenue, 

rule  of  Court  be  not  a  record,  this  case  falls  precisely     ^      '^  '  . 

within  the  principle  of  that  of  Brown  v.  Goodman  (&),      The  King 

in  which  a  bond  having  been  given  to  abide  by  an  award      Binqham. 

to  be  made  within  a  limited  time,  the  time  for  making  the 

award  was  enlarged  by  consent  of  both  parties;  and  upon 

demurrer  Lord  Kenyan  said,  the  question  is  not  whether 

the  party  has  some  remedy,  but  whether  his  remedy  is 

upoD  the  bond;  to  determine  which,  the  Court  must  look 

to  the  bond;  and  there  it  appeared  that  the  defendant  had 

bound  himself  to  abide  by  an  award  under  a  penalty,  if 

made  within  a  given  time:  but  that  can  never  extend  the 

peoal^  to  an  award  made  after  that  time  under  a  n(!w 

agreement.    The  same  principle  is  laid  down  in  Litile  v. 

Holland  (c)f  and  the  case  of  Evans  v«  Thompson  {d)^  which 

at  first  sight  appears  to  militate  agunst  this  propositiorT, 

will,  upon  examination,  be  found  to  proceed  upon  the  same 

prindple.  But  that  question  arose  upon  an  attachment,  and 

may  therefore  be  laid  out  of  consideration  in  this  case. 

Upon  these  grounds,  I  am  of  opinion,  that  the  demurrer 

should  be  allowed,  the  recognisance  being  a  record,  and 

the  rule  of  Court  an  instrument  of  an  inferior  nature. 

'Vaughan,  B.-^Concurring  as  I  do  in  the  judgment 
which  has  been  delivered,  it  will  be  tiecessary  for  me  to 
say  but  a  very  few  words  upon  this  subject.  The  rule, 
that  instruments  cannot  be  altered  or  defeated  but  by  instru- 
ments of  the  same  nature,  is  well  established  and  is  pecu- 
liarly applicable  to  a  case  like  the  present.  That  rule  was 
well  considered  in  the  case  of  Thompson  v.  Brown  {e\  in 
which  the  Court  of  Common  Pleas  decided  that  another 
voyage  could  not  be  substituted  by  agreement  in  Ireu  of  that 
defined  by  covenant,  without  releasing  the  party  from  his 
covenant.    The  only  question  therefore  is,  whether  a  rule 

(a)  1  Wils.  4d.     See  Lewis  v.  (c)  3  T.  R.  590. 

Marland,  2  B.&  A.  61.  (d)  5  East,  189;  1  Smith,  380. 

(b)  3  T.  R.  592,  n.  (c)  7  Taunt.  656. 

VOL.  in.  I 
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s^^,^,,*^  denomination  than  a  record,  and  that  therefore  the  defend- 

The  Kino  Ant  is  released  from  his  obligation,  and  that  the  demurrer 

BiNOHAM.  *^^'^  ^^  allowed. 

Judgment  for  the  defendant. 


The  Attorn£Y-Generai#  v.  Holbrook  and  Another  (a). 

The  forgiveness  1  HIS  was  an  information  filed  by  his  Majesty's  Attor- 
by  wm  huilega-  ney-Gcneral  against  the  defendants,  to  recover  the  amount 
cy,  and  as  such    ^f  certain  legacy  duty  claimed  by  the  Crown  from  the  said 

u  liable  to  the  &     J  J  J 

payment  of  le-  defendants,  to  be  calculated  at  the  tate  of  102*  per  eeni» 

^  But  where  a  OH  the  amount  of  the  principal  and  interest  unpaid  on  the 

b^u^athed^or  a  ^^^^  hereinafter  mentioned.     The  defendants  pleaded 

specific  debt  for-  not  giulty  to  the  information,  on  which  issue  was  joined. 

given,  which  Ss      ,-„        .    /  .  .    ,  ...  -         *!.«, 

known  and  as-  The  information  was  tried  at  the  sittmgs  after  Htiary 
^MoUhTtL'  Term,  1823,  when  a  verdict  was  taken  by  consent  for  the 
1**°'**  d7^'      Crown,  subject  to  the  opinion  of  the  Court  upon  the  fol* 

not  payable  upon   lowing  Case: 

the  interest  &c*  ^^ 

cruing  in  respect  One  Thom<M  Holbrook,  on  or  about  the  31st  day  of 
^^of  mone?'  August,  in  the  year  of  our  Lord  1810,  duly  made  and 
between  the        published  his  last  will  and  testament  in  writing,  bearing 

Umeofsuch  *  ,      i         , 

death  and  the  date  the  day  arid  yeat  aforesliid,  and  theteby,  amongst 
executors  dose^  Other  things,  Said  as  follows: — "  And  moreover,  I  hereby 
*'*Thc*obi""^  forgive  the  bond  debt,  both  principal  and  interest,  due  to 
of  a  bond,  after  me,  and  entered  into  by  James  WiUi$y  and  my  brother, 

the  death  of  the 
principal  there- 
in, but  during  the  life  of  the  surety,  who  was  his  brother,  made  his  will,  containing  the  following  di- 
rections relative  to  the  bond : — "  I  hereby  forgive  the  bond  debt,  both  principal  and  interest,  due  to 
me,  and  entered  into  by  /.  W,  and  my  brother  /.  H,i  with  and  for  him,  for  the  said  /.  WJt  paying 
me  the  principal  sum  of  4000/.  and  interest,  at  4/L  per  cent,  &c.,  and  do  order  the  said  bond,  at 
my  decease,  to  be  delivered  up  and  cancelled.*'  The  interest  upon  the  bond  was  paid  up  to  the 
death  of  the  testator,  whom  his  brother  survived :  Heldf  that  this  was  a  legacy  whereon  legacy  duty 
was  payable  by  /.  If.,  testator's  brother,  but  upon  the  principal  sum  only,  and  not  in  respect  of 
interest  accruing  subsequent  to  the  testator's  death. 

(a)  This  case  was  argued  in  the  of  the  Legacy  Office,  for  the  meaDS 
year  1823.  The  editors  are  in-  of  presenting  it  to  the  profession, 
debted  to  Mr.  Trevor,  the  solicitor 
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James  Holbrooke  with  and  for  hiiHi  for  the  said  James 
WUUs^s  paying  to  me  the  principal  sum  ot4O00L  and  in- 
terest at  a.  per  cetd.^  being  the  appraised  value  of  my  late 
brewhottse»  buildings,  and  premises,  thereon,  and  for  the 
horses,  carts,  and  utensils,  and  stock  in  trade,  then  of  me 
as  a  brewer,  of  every  description,  and  do  order  the  said 
bond,  at  my  decease,  to  be  delivered  up  and  cancelled.'* 
And  the  said  Thomas  Hotbrook^  by  his  said  will,  appoint- 
ed his  brothers  William  Holbrooke  and  the  said  James 
Holbrooi^  both  since  deceased,  atld  the  said  defendants, 
executors  thereof:  and  on  the  S3rd  August^  in  the  year 
of  our  Lord  1811,  died  without  revoking  or  altering  his 
said  will  in  respect  of  the  told  bond-debt.    And  the  said 
William  Holbrook  and  James  HoWrook,  both  notir  de- 
ceased, and  the  said  defendants,  in  the  life-time  of  the 
said  William  Holbrook  and  James  Holbrook  now  deceas- 
ed, duly  proved  the  said  last  will  and  testament,  and  took 
the  burthen  of  the  execution  thdrtof.    And  the  said  bond 
referred  to  in  the  said  last  will  and  testament  was  a  cer- 
tain bond  or  writing  obligatory,  bearing  date  the  38th  De- 
cember,  1787,  whereby  the  said  James  Willis  and  James 
Holbrook  now  deceased,  the  brother  of  the  said  Thomas 
Holbraoii  as  suiTety  for  the  said  James  Willis,  became 
jointly  and  severally  held  and  firmly  bound  to  the  said 
ThomiOs  Holbrook  in  the  sum  of  8000/.,  to  be  paid  to  the 
said  Thomas  Holbrook,  conditioned  for  the  payment  by 
the  said  James  Willis  and  James  Holbrook  now  deceased, 
or  either  of  them,  their  or  either  of  their  eitecutors  or  ad- 
ministrator!^, unto  the  said  Thomas  Holbrook,  his  execu- 
tors, administrator^,  or  assigns,  of  the  sum  of  4000/.  of 
lawful  money  of  Great  Britain,  on  the  1st  day  of  January, 
1794,  with  interest  for  the  same  from  the  date  thereof, 
after  the  rate  of  4&  for  100/.  by  the  year.     And  interest 
on  the  said  4000/.  was  paid  by  the  said  James  Willis  to 
the  said  T/iomas  Holbrook  in  his  life-time,  to  the  time  of 
the  death  of  the  said  James  Willis,  which  happened  in 
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the  year  1807,  and  from  that  time  by  his  executors  to  the 
1st  January  f  181 1 ;  and  the  principal  and  all  interest  since 
due  remains  unpaid.  And  the  said  defendants  retain  the 
said  bond  in  their  possession  for  the  person  entitled  there^ 
to  uoder  the  said  will. 

The  question  for  the  opinion  of  the  Court  is,  whether 
or  not  the  principal  sum,  secured  by  the  said  bond,  be 
liable  to  the  said  duty  on  legacies ;  and  if  so^  whether  or 
not  the  interest  which  has  accrued  due  thereon  be  also 
subject  to  the  duty,  and  for  what  period.  If  the  Court 
shall  be  of  opinion  that,  under  the  circumstances  of  the 
case,  the  Crown  is  entitled  to  recover,  the  Tcrdict  shall 
stand  for  such  sum  as  the  Court  shall  think  is  payable  by 
the  defendants;  if  otherwise,  a  yerdict  shall  be  entered  for 
the  defendants. 


Shepherd^  for  the  crown. — ^The  first  question  is,  whether 
Uie  forgiveness  of  a  bond  debt  is  such  a  legacy  as  is  charge- 
able with  the  legacy  duty,  under  36  Geo.  3,  c.  5S;  which 
question,  as  well  as.  the  liability  of  the  defendants,  depends 
upon  the  5th  and  7th  sections  of  that  statute.  The  for- 
giveness of  a  debt,  by  a  will  or  testamentary  instrument, 
has  always  been  held  to  be  a  legacy,  and,  as  such,  is  sub- 
jject  to  all  the  incidents  and  obligations  which  arise  on 
legacies.  It  cannot  be  pleaded  by  way  of  release,  ff^ank* 
ford  Y.  Wan^ord  (a),  Rider  v.  Wager  (6).  It  could  not 
be  paid  or  remitted,  if  there  were  not  enough  to  discharge 
the  debts,  but  would  be  assets  for  that  purpose;  and, 
although  it  is  a  testamentary  act,  which  may  be  good  as 
against  executors,  it  is  not  good  as  against  creditors.  5^16- 
tharp  V.  Moxon  (c).  In  Ashbumer  v.  Macguire  {d),  the 
principal  of  a  bond  debt,  bequeathed  to  the  testator's  sis- 
ter, was  held  to  be  a  specific  legacy;  and,  as  the  cases 
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before  cited  shew  that  the  forgiveness  of  a  debt  is  a  legacy, 
it  follows,  of  necessity,  that  the  forgiveness  of  a  bond  debt 
to  the  obligor  thereof,  is  as  much  a  legacy  as  if  it  had  been 
left  to  a  third  person.    The  second  point,  supposing  it  to 
'be  established  that  this  is  a  legacy,  relates  to  the  question 
whether,  in  consequence  of  the  death  of  WiUis,  the  legacy 
has  not  lapsed.    Upon  this,  however,  it  is  contended,  that 
the  legacy  is  either  to  Willis  alone,  and  survives  to  his 
personal  representatives,  or  it  is  at  once  given  to  those 
substantially  interested  in  his  property ;  or>  in  the  event  of 
its  not  being  a  legacy  of  that  nature,  that  it  did  not  lapse, 
but  siuryived  to  the  joint  obligor,  James  Holbrooke    The 
cases  relative  to  lapsed  legacies  are  all  distinguishable 
firom  the  present;  but,  from  them,  as  well  as  others  to  the 
contrary  effect,  it  may  be  collected,  that,  if  it  can  be  seen 
from  the  words  of  the  will,  or  from  facta  stated  in  the  case, 
that  the  testator  did  not  intend  the  legacy  to  lapse,  full 
effect  will  be  given  to  the  wilL   Sibley  v.  Cooke  (a);  Budge 
V.  Abbott  (6);  Izon  y.  Butler  (c).    An  important  fact  here 
is,  that  WiJUs  died  before  the  testator  made  his  will;  and, 
therefore,  it  must  have  been  intended  that  the  legacy  should 
not  lapse,  or  rather  that  the  debt  should  be  discharged  to 
his  representatives,  who  were  absolutely  and  ultimately 
liable  to  pay  it.     The  words  "  to  be  given  up  to  be  can- 
celled," seem  also  to  have  been  considered  by  Lord  Hard" 
wide,  in  Sibihorpe  v.  Moxon,  as  of  some  importance,  and 
are  no  less  material  in  the  present  instance,  as  pointing  out 
the  parties  intended  to  be  benefited.     Yet,  supposing  the 
legacy  not  to  operate  in  favour  of  the  legal  representatives 
o(  fFillis,  still,  from  the  circumstance  of  the  testator's  in- 
tention, and  the  general  principle  that  a  legacy  given  to 
two  jointly  survives  to  the  survivor,  the  duty  is  payable, 
treating  James  Holbrook  as  the  legatee.     Upon  the  ques- 
tion of  interest,  it  may  be  submitted,  that  the  duty  is  to  be 
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received  from  the  legatee,  upon  the  amount  of  the  whole 
sum  he  receives  in  consequence  of  the  legacy.  In  the 
Attofney-General  y.  Lord  George  Capendifih  {a\  it  was 
held,  that  the  legacy  duty  is  payable  upon  the  aggregate 
amount  of  the  residue  of  the  teBtator*s  property  at  the  tim^ 
of  the  executor*8  delivering  into  the  Stamp-office  the  note 
of  what  he  intends  to  retain,  as  residuary  legatee;  and  it 
was  there  decided,  that  interest,  as  forming  part  of  the 
residue,  is  liable  to  duty.  Upon  the  same  principle  ought 
all  the  beneficial  interest  received  by  a  legatee  to  be  made 
liable  to  the  payment  of  duty ;  especially  since  the  duty, 
and  the  interest  upon  it,  is  lost  to  the  crown  during  any 
delay  that  takes  place  in  the  administration  of  the  testator's 
effects. 


Peake,  Serjeant,  contra. — Upon  the  authority  of  Sib^ 
thorpe  V.  Moxony  it  might  be  contended  that  this  was  a 
mere  release  of  the  bond,  and  not  a  legacy  chargeable 
with  duty;  but,  inasmuch  as  that  case  has  been  considera* 
bly  shaken  by  subsequent  decisions,  and  particularly  by 
that  odzon  v.  Butler ,  the  argument  need  not  be  carried 
to  that  extent.  It  is  sufficient  to  distinguish  the  present 
case  from  Sibthorpe  v.  Moxon,  and  others  upon  the  same 
point  down  to  Ixon  v.  Butler,  that,  in  all  those  ca«es,  the 
bequest  or  release  was  to  one  person,  whereas,  here  it  is  a 
forgiveness  and  remission  of  debt  in  general.  Conceding, 
however,  that  this  is  to  be  taken  as  a  bequest,  still,  ac- 
cording to  the  rule,  that  where  there  is  a  bequest  to  two 
or  more  persons  of  one  general  sum,  undivided  bj  the  tes- 
tator, it  will  not  lapse  but  go  to  the  survivor,  the  bequest 
in  this  instance  would  go  to  James  Holbrook.  This  is 
clear  from  Buffan  v.  Bradford{b\  and  a  variety  of  other 
cases,  as  well  as  from  the  fact,  that,  at  the  time  when  the 
testator  made  his  will,  IVilUs,  the  princip<il  pbligor  in  the 
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bond  was  dead,  and,  therefore,  the  surety  alone  was  in- 
tended to  be  benefited;  and  he  being  a  brother,  if  any 
duty  be  chargeable,  it  must  be  in  reference  to  diat  rela* 
tionsbip.     Upon  the  main  question,  whether  any  duty 
whatever  be  in  this  instance  payable,  it  may  be  submitted 
that  the  remission  of  a  bond  debt  in  this  manner  is  not 
within  the  words  of  the  statute.    The  statute  44  Geo,  3, 
c*  98,  applies  only  to  cases  where  a  receipt  or  discharge 
is  to  be  given  by  legatees  to  the  executors,  and  not  to 
those  where  the  act  to  be  done,  as  the  cancelling  of  a  bond, 
or  delivering  it  up  to  be  cancelled,  is  to  be  done  by  the 
executor  himself.    In  this  respect,  the  45  Geo.  S,  c.  @8, 
s.  4,  does  not  materially  differ  from  the  preceding  statute. 
The  omission  of  the  legislature  to  impose  a  duty  in  cases 
of  this  nature,  may  be  well  conceived  to  have  been  inten- 
tional and  not  accidental.     A  creditor  by  bond,  who  stands 
nearly  related  to  the  obligor,  knowing  that  he  is  unable  to 
discharge  the  debt  except  in  his  person,  may  wish  to  re- 
lease him  altogether  from  his  obligation,  without  leaving 
him  to  the  mercy  of  executors.    The  payment  of  a  legacy 
duty  by  such  a  legatee  may  be  equally  impossible,  and, 
therefore,  to  call  upon  him  to  make  such  payment,  in  the 
same  manner  as  if  a  sum  of  money  to  the  amount  of  the 
debt  forgiven  had  passed  into  his  hands,  would  be  attend- 
ed with  extreme  hardship.     The  duty  imposed  is  by  way 
of  stamp  on  the  receipt  and  discharge  to  bis  given  by  the 
legatee  to  the  executor;  and  the  executor  is  liable  to 
a  penalty  unless  he  take  such  a  receipt  or  discharge. 
The  eases  in  which  interest  has  been  charged  do  not  ap> 
ply,  as  they  related  only  to  residue,  or  where  the  party 
himself  had  been  making  interest,  or  the  interest  had  be-* 
come  principal. 
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Graham,  B. — I  feel  no  difficulty  with  respect  to  the 
manner  in  which  this  will  is  worded,  expressly  forgiving 
this  bond  debt.    At  the  date  of  the  testator's  will,  these 
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two  persons,  James  Holbrook  and  Willis,  had  given  a  bond 
of  an  anterior  date,  and  it  is  perfectly  clear  that  the  testA*- 
tor  must  have  known  that  Willis  at  that  time  was  dead; 
and  therefore  this  testator,  when  he  uses  the  expression, 
''  I  forgive  the  bond  debt  entered  into  by  Willis,  and 
my  brother,  James  Holbrook^^  meant  it  merely  as  de- 
scriptive of  the  nature  of  that  instrument,  by  which  the 
parties  were  bound;  he  recognizes,  therefore,  or  uses, 
those  expressions  merely  as  descriptive  of  the  nature  of 
that  bond  which  he  wished  to  forgive;  then,  if  he  forgives 
that  bond,  he  could  only  have  in  contemplation  the  per- 
^n  in  whose  favour  this  would  operate,  namely,  his  bro- 
ther James,  and  to  release  him  from  all  obligation  he  owed 
in  the  shape  of  the  bond  primarily,  though  he  was  only  a 
security.  I  cannot  conceive  he  could  have  any  other  ob« 
ject  in  view  than  his  brother  James  Holbrooi,  where  he 
says,  I  forgive  that  bond,  he  at  that  time  being  a  person 
that  unquestionably  was  bound  to  pay  this  money  if  the 
testator  had  called  upon  him.  It  is  said  this  is  not  with* 
in  the  purview  of  this  act  of  Parliament,  because  it  is  not 
a  legacy.  What  was  this  debt?  It  was  so  much  money  in 
the  hands  of  the  testator  which  they  were  bound  to  pay 
him ;  it  is  as  much  as  to  say,  I  give  you  the  amount  of 
that  debt,  my  money,  in  the  hands  of  you  the  persons  who 
have  entered  into  that  obligation  to  me ;  and  therefore  I 
can  form  no  doubt  at  all  that  the  remission  of  a  debt  that 
is  due  to  the  testator,  is  to  all  intents  and  purposes  a  be* 
quest  of  so  much  money  to  the  party,  and  must  be  so  con- 
sidered; the  words  of  the  different  acts  of  Parliament  are 
laige  enough  to.  comprehend  the  case  of  the  forgiveness 
of  a  debt.  If  that  be  really  the  case,  I  conceive  there  is 
no  further  question  in  the  cause.  If  this  was  the  remission 
of  a  debt  due  from  James  liolbrook,  he  derives  aU  the  be- 
nefit from  it,  and  I  cannot  conceive,  in  any  point  of  view, 
that  the  representatives  could  be  called  upon,  on  the  pre- 
sent occasion,  because,  if  this  is  the  remission  of  a  debt  as 
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to  JaimesHoUftooki  he  could  never  bring  any  action  for  any 
injury  he  sustained,  against  the  representatives  of  WillU; 
that  appears  to  me  to  be  perfectly  clear,  and,  that  being 
so,  I  do  not  see  that  by  any  means,  in  any  view  of  the  case, 
the  representatives  of  the  testator  could  be  affected.  If 
James Holbrooi  was  to  say,  "  as  to  you,  the  representatives 
of  WilUs,  there  is  no  remission  of  the  debt,"  and  were  to 
sue  them,  it  is  perfectly  clear  that  the  representatives  would 
find  relief  either  at  law  or  by  the  assistance  of  a  Court  of 
Equity.  That  being  the  case,  it  appears  to  me  that  there  is 
no  person  who  could  be  affected  by  a  perfect  remission  of 
this  debt,  but  the  person  himself  who  remained  bound  by 
the  effect  of  this  bond ;  and  that  he,  being  cleared  of  a  debt 
of  4000/.,  received  so  far  a  benefit,  by  being  released  from 
an  obligation  to  that  extent.  Under  these  circumstances  it 
appears  to  me  to  be  extremely  clear,  that  he  is  chargeable 
with  this  bequest  to  the  extent  of  4000/.,  and,  being  a  brother, 
that  he  is  liable  only  to  the  lesser  duty.  As  to  the  question 
of  interest,  I  cannot  entertain  any  degree  of  doubt  about  it* 
Nobody  knows  what  the  extent  of  the  residuary  fund  is  till 
the  debts  are  perfectly  clear  and  satisfied,  and  then  what- 
ever that  is  composed  of,  forms  part  of  the  corpus  of  that 
legacy,  given  in  the  shape  of  a  residuary  bequest;  but 
where  a  sum  is  secured  by  an  instrument  which  renders  it 
specific,  we  are  to  consider  it  at  the  time  of  the  death  of 
the  testator,  and  at  that  time  whatever  interest  was  due 
conies  mto  the  pocket  of  the  legatee:  but  it  appears  in 
this  particular  instance,  that  all  arrears  of  interest  were 
paid.  Then  again,  in  the  case  of  a  simple  bond,  a  sum 
of  money  is  appropriated  to  the  legatee,  it  is  his  from  the 
tune  of  the  death  of  the  testator,  and  being  his  at  the  time 
of  the  death  of  the  testator,  if  it  has  produced  any  inter- 
est subsequent  to  that  time,  it  is  the  consequence  of  the 
property  having  attached  to  him  at  the  time  of  the  death 
of  the  testator,  and  does  not  form  any  part  liable  to  duty. 
Under  these  circumstances,  I  think  the  verdict  must  stand 
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for  the  crown  to  the  extent  of  the  legacy  duty  payable  by 
a  brother. 

Garrow,  B. — This  case  conies  for  the  consideration  of 
the  Court  upon  an  information  filed  by  his  Majesty's  At- 
torney-General against  Thomas  Holbrook  and  another, 
claiming  legacy  duty  upon  the  sum  of  4O00/.  given  to  a 
person  of  the  name  of  James  Willis.  The  benefit  was  given 
in  the  shape  of  the  forgiveness  of  a  bond  entered  into  by 
Willis,  James  Holbrook  was  his  security.  Willis  died 
in  the  life-time  of  the  testator.  I  am  of  opinion  the  crown 
is  entitled  to  recover.  The  testator  says  that  he  forgives 
the  bond-debt,  both  principal  and  interest,  amounting  to 
4000/.,  which  bad  been  secured  by  a  joint  mortgage ;  and 
I  consider  the  case  upon  the  question,  whether  this  is  a 
legacy  or  not,  just  as  if  the  testator  had  done  this  sort  of 
thiiig,  as  if  he  had  said  I  give  to  my  brother  4000/.  in  ex- 
chequer bills^  which  are  sealed  up  at  my  bankers,  they 
shall  be  given  up  to  him  at  my  death ;  then  he  says,  this  is 
in  effect  in  order  to  shew  my  affection  and  regard  to  my 
brother,  and  to  benefit  him  to  the  extent  of  4000/. ;  I  do  not 
direct  it  shall  be  paid  to  him,  I  do  not  desire  it  to  be  paid 
to  him,  because  I  have  a  security  from  him  to  that  amount, 
and  I  desire  that  it  may  be  done  in  this  way,  that  the  bond 
be  cancelled,  and  he  will  be  4000/.  better  in  the  world 
than  he  would  if  that  bond  remained  uncancelled  and  unre« 
voked.  I  am  of  opinion  that  this  is  a  legacy  to  the  bra* 
ther  of  the  testator,  and  therefore  liable  to  the  pajrment 
of  duty  to  the  amount  which  is  charged  upon  persons 
standing  in  that  near  relation.  I  am  clearly  of  opinion, 
there  is  no  pretence  to  charge  any  interest,  for  the  inter- 
est had  been  paid  up  to  the  time  of  the  death  of  the  tes- 
tator ;  and  this  is  clearly  distinguishable  from  the  case  al- 
luded to,  of  a  charge  upon  the  residue  of  the  estate ;  that 
would  be  made  up,  part  of  it  at  the  time  of  the  death  df 
the  testator,  and  a  much  larger  part  of  debts  outstanding ; 
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aO  going  to  make  one  aggregate  fund :  upon  which  there- 
fore it  was  perfectly  easy  and  competent  to  make  a  charge 
at  Hxe  rate  of  the  legacy  duty.  What  interest  has  been 
receiTedy  has  resulted  from  the  testator's  estate;  not  one 
single  farthing  has  the  executor  himself  made.  It  is  a 
legacy  of  4000/.  not  in  bank-notes,  or  in  exchequer- 
bills,  in  the  way  I  put,  but  by  directing  over  4000/.  in  the 
shape  of  a  bond,  which  might  be  enforced  to  its  full  ex- 
tent. I  am  of  opinion,  the  Crown  is  entitled  to  a  verdict 
for  the  amount  of  the  legacy  duty  payable  by  a  person 
standing  in  the  relation  of  a  brother. 
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HuLLOCK,  B. — Concurring,  as  I  do,  in  opinion  with  the 
rest  of  the  Court,  it  will  not  be  necessary  for  me  to  occupy 
much  time;  but  the  case  has  resolved  itself  into  three 
questions:  first,  whether  this  bequest  amounts  to  a  legacy? 
in  the  next  place,  if  it  be  such  a  legacy  as  is  subject  to  any 
duty,  then  the  question  will  be  as  to  what  duty?  and  then 
the  third  question  is,  whether  or  no  interest  is  due ;  whether 
it  can  be  conddered  as  due  upon  a  debt  released  at  the 
time  of  the  death  of  the  testator?  As  to  the  first  ques- 
tion, it  is  rightly  conceded  that  the  cases  were  brought 
in  review  before  the  Court,  in  Jzon  v.  Butler.  It  is 
too  much  to  argue  for  a  moment,  with  any  hope  of  suc- 
cess, that  this  does  not  amount  to  a  legacy,  and  it  is  partly 
so  conceded ;  that  is  the  case  brought  before  the  Court  at 
that  time^  which  appears  to  have  gone  a  great  way;  but  it 
cannot  now  be  argued,  that  it  is  not  a  legacy.  Then,  as- 
suming it  to  be  a  legacy  to  the  survivors  of  the  principal 
in  the  bond,  it  is  totally  immaterial  whether  WiUis  died 
before  the  making  of  the  will  or  not ;  but,  in  fact,  he  was 
dead;  therefore,  the  devise  operated  for  the  benefit  of  the 
survivors.  Then,  assuming  it  to  be  a  legacy  to  him,  it  is 
said  by  the  4th  section  of  the  45th  of  the  late  King,  c.  28, 
the  object  of  which  was  to  ascertain  what  legacies  were 
subject  to  the  receipt  duty — what  legacies  were  bound  to 
pay  any  sum  to  the  executor  in  the  shape  of  a  receipt- 
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stamp — it  is  said,  although  the  fourth  clause  comprehends 
the  case  in  questioiii  it  does  not  comprehend  a  legacy  liable 
to  the  receipt*duty.     Now,  {he  first  point  will  be  to  ascer- 
tain^ whether  it  falls  within  the  words  of  that  clause,  which 
enacts  **  That  every  gift/'  there  is  no  question  this  is  a 
gift,  <'  by  any  will  or  testamentary  instrument,  of  any  per- 
son dying  after  the  passing  of  this  act,  which,  by  virtue  of 
any  such  will,  or  testamentary  instrument,  shall  have  effect 
or  be  satisfied  out  of  the  personal  estate  of  such  person  so 
dying,"  about  which  there  can  be  no  question — this  debt 
is  to  have  effect,  or  be  satisfied  out  of  the  personal  estate 
of  such  person  so  dying, — this  debt  was  part  of  the  per- 
sonal estate,  and  would  have  been  assets,  "  or  out  of  any 
personal  estate  which  such  person  shall  have  power  to  dis- 
pose of,  as  he  or  she  shall  think  fit,  or  which  shall  have 
been  charged  upon** — and  then  it  goes  on  comprehending 
the  charges  upon  real  estates,  "  which  such  person  may 
have  the  power  to  dispose  of,  whether  the  same  shall  be 
given  by  way  of  annuity,  or  in  any  other  form,  shall  be 
deemed  and  taken  to  be  a  legacy  within  the  true  intent 
and  meaning  of  this  act.**    Now,  it  appears  to  me,  this 
must  be  construed,  as  the  Court  are  disposed  to  construe 
it,  to  be  a  legacy,  and  that  it  is  a  legacy  which  acquires  its 
force  and  effect  under  this  will.     If  it  be  so,  then  it  falls 
within  the  former  part  of  the  clause,  and  becomes  a  legacy, 
and  subject  to  the  duty.     The  question  is,  whether  it  be 
or  be  not  a  legacy  within  this  act:  it  appears*  to  me,  that 
it  is ;  and  that,  therefore,  it  is  liable  to  the  duty — that  is, 
the  duty  imposed  upon  the  legatee;  then,  with  respect  to 
the  hardship  which,  it  is  said,  will  result  from  that  con- 
struction, I  do  not  know  that  the  Court  are  called  upon  to 
avoid  any  hardship  when  they  are  to  put  a  construction 
upon  an  act  of  Parliament;  but  the  hardship  is  merely 
ideal.     If  this  testator  meant  to  give  him  this  money,  he 
might  have  done  as  others  have  done;   he  might  have 
abandoned  the  bond  in  his  life-time^  and  put  an  end  to  all 
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this  question;  but  it  is  not  to  be  considered  as  a  very  great 
hardship  that  is  imposed  upon  this  party^  which  subjects 
him  to  the  duty  of  ^i  per  cent.,  instead  of  the  payment  of 
the  piincipal  of  the  full  debt.  That  is  the  advantage  he 
derives;  though  I  am  not  prepared  to  say,  that  an  action 
might  not  have  been  maintained  by  James  HolbrooJc  against 
the  other  party,  stating,  however,  distinctly,  that  it  is 
not  necessary  for  the  Court  to  decide  that.  The  question 
is  not  as  to  the  debt  due  from  the  executor  of  that  per- 
son,  but  of  the  surety  in  the  bond,  who  pays  a  sum  of 
money,  the  necessity  for  the  payment  of  which  is  imposed 
by  the  suretyship  in  that  bond.  I  have  always  under- 
stood that  the  very  consequence  resulting  from  that 
situation,  is  a  damnification  for  which  he  may  recover 
OTer;  but  the  only  question  here  is,  whether  it  is  not  lia- 
bk  to  the  legacy  duty;  and  as  this  must  be  a  legacy  to 
the  brother,  tt|e  duty  must  be  payable  by  him  in  the 
character  of  a  brother.  Then,  with  respect  to  the  inter- 
est, the  argument  is  founded  upon  a  misapprehension  of 
the  state  of  things  here;  because,  although  interest,  which 
Tery  often  does  compose  the  residue  of  the  estate,  and  is 
therefore  assets,  is  liable  to  the  payment  of  the  duty,  that 
is  interest  paid  in  consequence  of  the  outstanding  debts 
due  to  the  testator:  for  instance,  supposing  this  person, 
the  legatee  of  the  bond,  had  been  liable  to  pay  the  whole, 
he  would  also  pay  the  interest  upon  it,  and  that  would 
have  composed  a  part  of  the  assets  of  the  testator's  pro- 
perty, part  of  the  residue,  and  would  be  liable  to  the  pay- 
ment of  a  proportion  of  the  duty  as  to  the  residue:  but 
here,  the  moment  the  testator  died  (if  this  be  a  good  be- 
quest), the  debt  became  eo  instanii  at  an  end — there  is  an 
end  of  the  debt,  and  there  is  about  half  a  year's  interest 
paid  up  to  the  1st  January  prior  to  the  death  of  the  tes- 
tator, the  testator  dying  in  the  ^tt^ti^/ following;  there- 
fore, the  amount  upon  which  the  legacy  duty  is  to  be 
paid,  would  be  the  amount  of  the  bond,  and  such  as  would 
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constitute  a  debt  at  the  time  of  the  teslator^s  death;  and 
I  am  of  opinion  that  the  duty  to  be  paid  ought  to  be  ac- 
cording to  the  dut;  imposed  upon  a  brother. 


IN  THE  EXCHEQUER  CHAMBER. 


CORAM   LORD  TENTERDEN^   C.   J.,   AND  BEST,   C.    J. 


(In  Error  from  the  Court  of  Exchequer). 


Qutrt,  whether 
a  sale  by  auc- 
tion by  the  at- 
aignees  of  the 
absolute  inter« 
est,  in  fee  of  an 
estate  of  the 
bankrupt  in 
mortgage,  is  or 
is  not  liable  to 
the  auction  du- 
ty. 


rii 


y 


The  King  »•  Winstanley. 

1  HIS  was  a  Mre  facias  upon  an  auctioneer's  bond, 
conditioned  to  render  an  exact  account  of  the  money  bid 
at  each  sale  by  auction,  and  of  the  lots  sold,  and  to  pay 
the  auction-duty  in  respect  thereof,  according  to  the  true 
intent  and  meaning  of  the  acts  of  Parliament  in  that  be- 
half. The  question  raised  by  the  pleadings  was,  whether 
a  sale  by  auction  by  assignees  of  a  bankrupt  of  the  abso- 
lute interest  in  fee,  of  an  estate  belonging  to  the  bank- 
rupt in  mortgage,  is  or  is  not  subject  to  auction-duty. 
On  a  former  argument,  the  Court  of  Exchequer  had  de- 
cided that  a  sale  so  circumstanced  was  not  liable  to  the 
duty  (a),  upon  which  a  writ  of  error  was  brought,  and  the 
case  was  now  argued  by — 


The  Solicitor-General  for  the  Crown,  who,  in  addition 
to  the  arguments  urged  upon  the  former  occasion,  con- 
tended that  the  question  depended,  not  upon  the  construc- 
tion of  the  late  bankrupt  act,  6  Geo,  4,  c.  16,  s.  98,  but 
upon  that  of  the  statute  19  Geo.  3,  c.  56,  s.  1«5,  the  former 


{a)  2  Y  &  J.  124. 
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act  containing  no  repealing  words,  but  being  in  effect  the  ^^^  Ckamher, 
same  as  the  latter,  with  the  omission  only  of  the  order  of 


the  assigness,  which  omission  was  immaterial,  as  no  sale 
could  take  place  except  by  their  order.  He  insisted  that  winstanlev. 
the  ktter  act  of  Parliament,  although  its  primary  object  93 /j,  /c, 
was  for  the  benefit  of  creditors,  applied  to  sales  in  invitum  j  ^U/^JP.  ^^i^. 
merely;  the  first  branch  applying  to  a  sale  under  an  exe* 
cation,  and  the  second  to  a  sale  by  order  of  assignees,  in 
ndtfaer  of  which  the  proprietor  of  the  estate  had  any  par- 
ticipation; and,  therefore,  that  the  exception  was  inappli- 
cable to  a  sale  of  the  interest  of  the  mortgagee,  which  could 
only  be  with  his  concurrence.  He  further  submitted  that 
the  inapplicability  of  the  exception  to  the  present  case 
was  manifested  by  the  sixteenth  section,  which,  in  the  case 
of  sales  of  bankrupts'  property,  required  certain  things  to 
be  done  by  the  assignees,  which  could  not  be  where  the 
interest  of  third  parties  was  disposed  of.  And  he  relied 
upon  the  authorities  of  Coare  ▼•  Creedia)^  and  Rex  v. 
Abbott  {b),  as  decisive  of  the  question. 

Patterson,  contra,  recapitulated  the  argument  upon 
which  he  relied  in  the  Court  below. 

The  learned  Chief  Justices  differed  in  opinion ;  and,  in 
consequence,  upon  the  advice  of  Lord  Tenterden,  the 
Lord  Chancellor  affirmed  the  judgment  of  the  Court  of 
Exchequer,  in  order  that  the  question  might  ultimately  be 
disposed  of  by  the  highest  tribunal  of  the  country. 

Judgment  affirmed  (c). 

(a)  3  £sp.  699.  obsenrations  are  made  by  a  very 

(b)  3  Price,  178.  learned  audior:  ''By  an  order  of 

(c)  A  writ  of  error  is  now  pend-  Lord  Rosslyn,  Bro.  C.  C.  (at  the 
ingiD  the  House  of  Lords.  end)  it  is  directed,  that,  upon  ap- 

Upon  the  cases  of  Coare  ▼.  Creeds      plication  by  a  mortgagee  of  a  bank- 
and  Rej  w.  Abbott,  the  following      rupt's  estate,  the  mortgaged  estate 
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Exek.  Chamber,   shall  be  sold  before  the  commi»- 


18.^9. 


The  King 

WiNSTANLET, 


sionersy  or  by  public  auction,  if 
they  shall  think  fit.  And  it  has 
been  decided  {Coare  y.  Crted^  2 
Esp.  699),  that  a  sale  of  a  mort- 
gaged estate  by  auction  under  this 
order;  is  liable  to  the  auction-duty^ 
and  is  not  within  the  exception,  in 
tiie  acts,  of  sales  of  bankrupts*  es- 
tates by  order  of  the  assignees. 
The  decision  was  made  at  NisiPrius^ 
and  perhaps  cannot  be  supported. 
The  legisUture  intended  that  the 
creditors  of  bankrupts  should  hare 
the  advantage  of  selling  the  estates 
by  auction  without  being  charged 
with  auction-duty.  Now,  this  in- 
tention is,  in  the  case  under  consi- 
deration, clearly  sabverted  by  the 
decision  in  Coare  ▼•  Creed.  The 
argument  was,  that  the  sale  was  by 
the  mortgagee,  and  so  not  part  of 
the  bankrupt's  estate.  But,  if  the 
money  produced  by  the  sale  of  the 
pledge  is  insufficient  to  cover  the 
mortgagee's  debt,  he,  of  course,  re- 
aorta  to  the  general  effect  for  a  di- 
vidend on  the  residue.  If  the  pledge 
produce  more,  the  surplus  sinks 
into  the  general  fund;  so  that,  as- 
suming, as  the  legislature  clearly 
did,  that  the  auction-duty  is  in  sub- 
stance a  charge  on  the  land,  it  in 
this  case  takes  so  much  from  the 
bankrupt's  property,  distributable 
lor  the  benefit  of  his  creditors.  It 
was  considered  to  be  clear,  however, 
that,  where  the  estate  was  sold  by 
order  of  the  assignees,  with  the 
consent  of  the  mortgagee,  no  duty 
would  be  payable.  But  it  has  been 
decided,  that  a  sale  by  assignees  of 
an  estate  in  fee,  which  was  in  mort- 


gage for  a  term  of  years,  was  liable 
to  the  auction-duty,  because  the  as- 
signees sold  the  whole  estate,  and 
they  had  only  the  equity  of  redemp- 
tion {RexY.  Abbott  J  3  Price,  178). 
But  the  act  of  Parliament  draws  no 
such  distinction.  Most  bankrupts' 
estates  are  in  mortgage;  and  the 
exception  would  indeed  be  illusoiy 
if  it  only  extended  to  estates  upon 
which  there  vras  no  incumbrance. 
The  simple  question,  however,  is, 
whether  such  a  sale  is  not  a  bond 
^e  sale  by  the  assignees?  It  seems, 
indeed,  to  have  been  considered- 
that  the  mortgagee  had  the  proper- 
ty, and  the  bankrupt  had  only  the 
equity  of  redemption.  But  even  at 
law,  the  bankrupt  had  the  fee  sim- 
ple in  reversion  expectant  i^xm  the 
term  of  years  in  the  mortgage,  and 
in  equity,  he  was  owner  of  the  fee, 
in  possession,  subject  to  the  debt. 
The  case  of  The  King  v.  Ahbott 
went  for  beyond  the  case  oi  Coare  v. 
Creed.  To  avoid  the  effect  of  these 
decisions,  assignees  must  in  future 
sell  the  estate  subject  to  the  mort- 
gage. The  purchaser  must,  of  coone, 
pay  off  the  mortgage  out  of  the  pur- 
chase money;  and  therefore,  by  the 
insertion  of  a  few  words  in  the 
particulars,  the  creditors  may  ob- 
tain the  relief  which  the  legislature 
intended  to  grant  them.  The  words 
of  the  late  act  (6  Geo,  4,  c.  16, 
s.  98)  are,  that  **  all  sales  of  any 
real  or  personal  estate  of  any  bank- 
rupt or  bankrupts  shall  not  be  lia- 
ble to  any  auction-duty,"  which 
may  probably  remove  all  difficulty 
upon  this  subject.'*  Sugden's  Law 
of  Vend.  Hi  Purch,  pp.  14, 15, 
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(In  Error  from  the  Court  of  Kings  Bench.)  "" 

Williams  v.  Protheroe. 

1  HE  first  count  of  the  declaration  stated  that,  whereas.  By  articles  of 
on  the  14th  day  o{  December^  in  the  year  1823,  at  Chep-  JSJewTthe  ven- 
9tow,  in  the  county  of  Monmouth,  by  a  certain  agreement,  chLcr  ofan' 
then  and  there  made,  between  the  said  plaintiff  in  error,  eitate,  it  was 
of  the  one  part,  and  the  said  defendant  in  error  of  the  purcha&er,  bear- 
other  part,  the  date  whereof  was  the  day  and  year  afore-  of^cSain*  ulu" 
said,  the  said  plaintiff  in  error,  for  himself,  his  heirs,  «»»enced  by 
executors,  and  administrators,  in  consideration  of  the  sum  against  an  occa- 
of  1,300/.,  to  be  paid  to  him  or  them  on  the  2nd  day  of  goD'erentihouid 
February  then  next  ensuing  the  date  thereof,  by  the  said  ^*!f  ***^  '*"'  ^ 

•^  ®  »      ^  to  be  recovered, 

defendant  in  error,  did  thereby  agree  with  the  said  de-  andaitoanysum 
fendant  in  error,  his  heirs  and  assigns,  to  sell  and  convey  covered  for  di- 
to  him  the  said  defendant  in  error,  his  heirs  and  assigns,  Jhaf^°™  *°* 
for  ever,  on  the  said  2nd  day  of  February  then  next,  a  cer-  chaser,  at  hu 

expense,  might 

tain  freehold  messuage,  or  dwelling-house,  and  certain  use  the  name  of 
customary  messuages,  lands,  &c.,  in  the  said  agreement  any  wrdon^he 
particularly  mentioned  and  described,  and  the  said  de-  "*^^*  ^^^^  ^* 

■  ^    "^  ^  "*^  to  commence 

fendant  in  error,  for  himself,  his  heirs,  executors,  and  ad-  agaiosttheoccu- 
ministrators,  did  thereby  Agree  with  the  said  plaintiff  in  of  rent,  or  di- 
error,  his  heirs,  executors,  and  administrators,  to  purchase  jffS)J*that  the 
the  said  freehold  and  customary  messuages,  lands,  and  agreement  was 
hereditaments,  thereinbefore  mentioned  and  described,  amounting  to 
and  to  pay  the  said  plaintiff  in  error,  his  executors  and  ^  "P^'^y- 
administrators,  for  the  same,  the  sum  of  1,300/.,  on  the 
said  2nd  day  of  February  then  next,  on  having  the  same 
conveyed  and  surrendered  to  him  the  said  defendant  in 
error,  his  heirs,  and  assigns,  by  the  said  plaintiff  in  error, 
or  his  heirs;  and  further,  that  the  said  defendant  in  error 
should  bear  all  the  expense,  costs,  and  charges,  of  the  con- 
veyance and  surrender  to  him  of  the  said  freehold  and 
customary  hereditaments  and  premises,  and  of  any  fines, 
recoveries,  or  other  assurances,  necessary  to  convey  and 
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Ke<^  Chamber,  surrender  the  same  respectively;  and,  fiirther,  that  the 
^  *  ^     said  plaintiff  in  error,  his  heirs,  executors,  and  adminis- 

Williams  trators,  should  receive  the  rents,  and  pay  all  out-goings  in 
Protheroe.  respect  of  the  said  freehold  hereditaments,  up  to  the  said 
Snd  day  of  February  then  next;  and  after  reciting  that 
proceedings,  both  at  law  and  in  equity,  were  then  pending, 
between  the  said  plaintiff  in  error  and  Sir  Henry  Protheroe^ 
in  which  proceedings  at  law  the  said  plaintiff  in  error  was 
plaintiff,  and  sought  to  recover  from  the  said  Sir  H.  P. 
six  years*  rent,  at  80/.  per  annum,  due  the  2nd  day  of 
February  then  last,  for  and  in  respect  of  the  said  cus- 
tomary hereditaments  and  premises,  under  and  by  virtue 
of  a  certain  agreement  made  between  the  said  plaintiff  in 
error,  and  the  said  Sir  H,  P.,  it  was,  by  the  said  agree- 
ment, further  agreed  and  declared,  by  and  between  the 
said  parties  thereto,  that  the  said  defendant  in  error,  his 
heirs,  executors,  and  administrators,  should  have  and  re- 
ceive the  said  arrears  of  rent  so  claimed  to  be  due  from  the 
said  Sir  H*  P.t  for  his  and  their  own  use  and  benefit,  and 
also  the  said  rent  due  from  the  said  Sir  H.  P.,  or  to  be- 
come due  for  the  current  year  ending  on  the  2nd  day  of 
February  then  next,  and  also  that  the  said  defendant  in 
error,  his  heirs,  executorsi  and  administrators,  should  have, 
and  be  entitled  to,  all  sums  of  money  that  could  be  reco- 
vered from  the  said  Sir  JET.  P.,  for  and  in  respect  of  dilapi- 
dations and  wants  of  repair  of  and  in  the  said  customary 
hereditaments  and  premises;  and,  further,  that  the  said 
defendant  in  error,  his  heirs,  executors,  and  administra- 
tors, should  be  at  full  liberty  to  use  the  name  or  names  of 
the  said  plaintiff  in  error,  his  heirs,  executors,  and  ad- 
ministrators, in  the  proceedings  at  law  and  in  equity,  then 
pending  between  the  said  plaintiff  in  error  and  the  said 
Sir  H.  P.,  and  also  in  any  other  action  or  actions,  suit  or 
suits,  which  he  the  said  defendant  in  error,  his  heirs, 
executors,  and  administrators,  should  think  proper  to 
commence  and  prosecute  against  the  said  Sir  H.  P.,  for 
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year's  rent,  or  for  dilapidations,  or  wants  of  repair,  of  > 

and  in  the  said  customary  hereditaments  and  premises;      Williams 
and   further^  thai  the   said  defendant   in  error  should     protheroe. 
bearj  pay,  and  discharge,  the  costs  of  the  said  plaintiff  in 
error,  in  the  proceedings  then  pending,  and  indemnify 
him  the  said  plaintiff  in  error,  his  heirs,  executors,  and 
adniinistrators,  of,  from,  and  against  all  costs  and  charges 
of  any  future  proceedings  that  might  be  had  by  the  said 
defendant  in  error,  in  the  name  of  the  said  plaintiff  in 
error,  his  heirs,  executors,  and  administrators  against  the 
said  Sir  H.  P,  as  by  the  said  agreement,  reference  being 
thereunto  had,  fully  appears;  and  the  said  agreement  be- 
ing made  as  aforesaid,  afterwards,  to  wit,  on  &c.,  at  &c., 
it  was,  at  the  special  instance  and  request  of  the  said  plain- 
tiff in  error,  agreed  by  and  between  the  said  parties,  that 
the  price  or  money  to  be  paid  by  the  said  defendant  in 
error  to  the  said  plaintiff  m  error,  for  the  said  freehold 
estate  and  tenement,  in  the  said  articles  of  agreement 
first  mentioned,  should  be  a  certain  sum  of  money,  to  wit, 
the  sum  of  500/.,  part  of  the  said  sum  of  1 ,300/. ,  and  that  the 
price  or  sum  to  be  paid  by  the  said  defendant  in  error  to 
the  said  plaintiff  in  error,  for  the  said  customary  tene- 
ments and  premises  in  the  said  agreement  also  mentioned, 
should  be  the  residue  of  the  said  sum  of  1,300/.,  to  wit, 
the  sum  of  800/.,  subject  to  the  terms  in  the  said  agree- 
ment specified ;  the  declaration  then  contained  mutual  pro- 
mises, and  averred  that  although  the  said  plaintiff  in  er- 
mr,  in  part  performance  of  the  said  agreement,  and  of  his 
said  promise  and  undertaking,  did  afterwards,  to  wit,  on 
&c,  at  &c.,  sell  and  convey  the  said  freehold  tenements 
and  premises  in  the  said  agreement  first  mentioned  to  the 
said  defendant  in  error,  and  his  heirs  and  assigns,  at  and 
for  the  said  sum  of  500/.,  and  the  said  defendant  in  error 
then  and  there  paid  the  said  sum  of  500/.  to  the  said 
plaintiff  in  error,  upon  the  terms  aforesaid,  and  although 

k2 
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Ex€h,  (Camber,  the  Said  defendant  in  error  was  afterwards,  to  wit.  on  &c., 
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^     and  from  thence  hitherto,  ready  and  willing  to  accept,  re- 

WiLLtAMi  ceive,  and  take  of  and  from  the  said  plaintiff  in  error,  a 
Frotheroe.  surrender  to  him  the  said  defendant  in  error,  of  the  said 
customary  tenements  and  premises  in  the  said  agreement 
mentioned,  at  and  for  the  said  sum  of  800/.,  upon  the  terms 
aforesaid,  and  to  bear  all  the  expenses,  costs,  and  charges 
of  such  surrender,  and  all  necessary  assurances  in  that  be- 
half, and  to  pay  the  said  sum  of  800/.,  and  complete  the 
said  purchase  on  his  part  and  behalf  in  all  respects  upon 
the  terms  aforesaid,  to  wit,  at  &c.,  and  although  the  said 
defendant  in  error  afterwards,  to  wit,  on  &c.,  and  often- 
time  afterwards,  offered  to  the  said  plaintiff  in  error,  to 
complete  the  said  purchase  of  the  said  customary  tene- 
ments and  premises,  with  the  appurtenances,  upon  the 
terms  aforesaid,  and  requested  the  said  plaintiff  in  error 
to  sell  and  surrender  to  him  the  said  defendant  in  error, 
the  said  customary  tenements  and  premises  upon  the 
terms  aforesaid,  to  wit,  at  &c.,  yet  the  said  plaintiff  in  error 
not  regarding  the  said  agreement  nor  his  said  promise  and 
undertaking,  but  contriving  &c.,  did  not,  nor  would,  on  the 
said  3nd  day  of  February ,  in  the  year  last  aforesaid,  or  at 
any  other  time,  surrender  or  convey  to  the  said  defendant 
in  error  the  said  customary  tenements  and  premises  in  the 
said  agreement  in  that  behalf  mentioned,  or  any  part 
thereof,  upon  the  terms  aforesaid,  but  the  said  plaintiff  in 
error  wrongfully  neglected  and  reftised  ever  to  surrender 
the  said  customary  tenements  and  premises  to  the  said  de- 
fendant in  error,  according  to  the  said  agreement,  and 
wrongfully  discharged  the  said  defendant  in  error  from 
any  ftirther  performance  by  him  of  the  said  agreement  on 
his  part,  contrary  to  the  agreement  and  the  said  promise 
and  undertaking  of  the  said  plaintiff  in  error,  to  wit,  at 
&c.,  to  the  special  damage  (stating  it)  of  the  said  defend- 
ant in  error. 
The  declaration  contained  several  other  counts,  upon 
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judgment  was  entered  up,  by  the  defendant  in  error,  the     v....^J^ 

phuntiff  below.  Williams 

A  writ  of  error  was  afterwards  brought,  and  the  case     paoTHEROE. 
was  now  argued,  by 

Curwoodf  for  the  plaintiff  in  error. 

The  verdict  being  general,  and  the  damages  entire,  the 
judgment  of  the  Court  below  cannot  be  sustained,  if  either 
of  the  counts  of  this  declaration  is  bad.  Holt  v.  Schole- 
field{a).  Now,  the  first  count  djscloses  an  illegal  agreement 
and  a  clear  case  of  champerty.  By  the  agreement  stated 
in  that  count,  the  vendee  not  only  acquires  a  right  to  pro- 
secute existing  actions,  but  also  to  institute  a  suit  for 
dilapidations,  in  the  name  of  the  vendor.  If  the  ancient 
law  of  champerty  were  not  now  relaxed,  there  could  be  no 
question  as  to  the  illegality  of  such  an  agreement;  but 
although  tbat  law  has  been  relaxed  in  modern  times,  yet 
there  is  no  case  in  which  a  party  has  been  allowed  to  pur- 
chase even  a  right  to  continue  an  action,  much  less  to 
institute  an  original  suit.  According  to  the  ancient  rule 
of  law,  no  chose  in  action  is  assignable.  That  rule  has, 
however,  been  relaxed,  in  favour  of  bonds ;  for  if  A.  be 
bound  to  B.  in  SO/.,  B.  may  give  and  deliver  this  obliga- 
tion to  a  stranger,  and  the  stranger  may  justify  the  detain- 
ing of  the  obligation  by  this  gift  against  the  obligee;  for 
though  the  debt  cannot  be  granted  over,  yet  the  parch- 
ment may.  2  RoU.  Abr,  Graunts,(6j  pi.  25.  And  so  may 
the  wax  to  another,  who  may  cancel  and  use  the  same  at 
his  pleasure.  Co;  lAtU  232  b.  Such  an  assignment  confers 
upon  the  donee  a  remedy  in  equity  upon  the  obligation, 
and  at  law  he  may  sue  in  the  name  of  the  obligee,  but  not 
m  his  own  name;  for,  even  in  this  case,  the  Courts  retain 
the  shadow,  although  the  substance  of  the  rule  is  dis- 
pensed with.      A  like  exception  is  founded    upon  the 

(a)  6T.  R.691. 
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Exch,  Chamber,  mercantile  law,  by  which  cominercial  instruments  are  as- 
^  signable.  But  with  these  exceptions,  and  such  as  arc 
Williams  founded  upon  Statutes,  the  old  maxim  of  law  remains,  that 
Protheroe.  no  right  of  action  can  be  transferred.  Some  of  the  older 
cases  upon  the  subject  of  maintenance  are  absurd  and  in- 
applicable to  the  now  existing  state  of  society,  as,  for 
instance,  it  is  said,  that  a  man  may  advise  what  counsel 
shall  be  consulted^  and  may  go  with  the  party  to  consult 
him,  but  if  he  speak  to  him,  or  give  advice,  he  shall  be 
guilty  of  maintenance.  Such  a  proposition  could  not  now 
be  contended  for,  but  the  Court  must  apply  the  ancient 
principles  of  the  law  to  the  exigency  of  modern  times,  and 
this  ancient  principle  is,  that  no  man  shall  purchase  litiga^ 
tion.  The  statute  of  West.  1,  (3  Ed.  1),  c.  25,  against 
champerty,  enacts,  that  no  officer  of  the  king  by  himself^ 
nor  by  other,  shall  maintain  pleas,  suits,  or  matters  de- 
pending in  the  King's  Courts,  for  land,  tenements,  or  other 
things,  for  to  have  part  thereof,  or  other  profit,  by  cove- 
nant made;  and  he  that  so  doth  shall  be  punished  at  the 
king's  pleasure.  According  to  the  commentary  of  Lord 
Coke  (a),  (by  the  words  ^*  depending  in  the  King's  Courts'*) 
it  is  declared,  that  regularly  champerty  is  pendente placito, 
and  that  within  the  words  of  the  statute,  **  or  other  things," 
are  included  leases  for  years,  and  other  goods  and  chattels, 
debts  and  duties.  Now  this  agreement  is,  that  the  ven* 
dee  shall  have,  the  bye-gone  rents,  which,  but  for  the 
agreement,  vrould  not  have  passed  to  the  vendee,  but 
would  have  continued  the  property  of  the  vendor.  This 
stipulation,  therefore,  amounts  to  champerty  and  is  illegal, 
and  being  incorporated  in  the  agreement  will  vitiate  the 
whole  (6). 

Campbell,  contra,  was  stopped  by  the  Court. 

(a)  2  lost.  208.  that  if  a  bond  is  given  with  a  con- 

(b)  See  1  Wms.Saund.  66,n(l).  dition  to  do  a  thing  against  an  act 
In  the  case  of  Chcsman  v.  Nainbt/,  of  Parliament,  and  also  to  pay  a  just 
2  Lord  Raym.  1459^  it  was  holden  debt,  the  whole  bond  will  be  void. 
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Williams 

V. 

Protueroe. 


BfiSTy  L.C.J. — ^The  question  is,  whether  this  agreement  Eich,  ciMmber, 
is  void  for  champerty.  Champerty  is^  according  to  the 
definition  of  Lord  Coke,  a  bargain  with  the  demandant  or 
tenant,  plaintiff  or  defendant,  to  have  part  of  the  thing  in 
suit,  if  he  prevail  therein,  for  maintenance  of  this  or  that 
suit.  In  the  same  commentary,  Lord  Coke  takes  a  dis- 
tinction between  officers  of  the  King  and  strangers.  The 
purchase  of  a  matter  in  suit,  pendente  placito^  by  a  person 
in  ofiicei  is  champerty,  but  it  is  not  champerty  if  the  pur- 
chase be  by  a  stranger.  But  here  it  is  by  a  bond  fide 
purchaser  to  recover  rent  due,  and  in  respect  of  injuries 
committed  previously  to  the  purchase.  That  applies  to  the 
agreement  respecting  the  bye-gone  rents,  to  which  it  is 
said,  without  the  agreement,  the  vendor  would  be  entitled. 
To  say  that  the  agreement  respecting  the  dilapidations  is 
champerty,  would  be  carrying  the  law  of  maintenance  and 
champerty  further  than  it  was  ever  carried,  in  times  when 
that  law  was  necessary  for  the  then  state  of  society.  In 
my  opinioni  the  agreement  is  legal,  and  the  judgment  of 
the  Court  below  should  be 

Affirmed  (a). 


(a)  The  statute  28  £</.  3,  c.  11, 
which  was  not  alluded  to  in  the 
argument^  is  as  follows :  ''  And  fur- 
ther, because  the  King  hath  hereto- 
fore ordained,  by  statute,  that  none 
of  his  officers  shall  take  any  plea  or 
champerty,  and  by  that  statute 
otherthan  officers  were  notbounden 
before  this  time,  the  King  willeth 
that  no  officer,  nor  any  other,  for  to 
have  part  of  the  thing  in  plea,  shall 
take  upon  him  any  businesses  that 
are  in  suit,  nor  none  upon  any  such 
covenant  shall  give  up  his  right  to 
another;  and  if  any  so  do,  and  he 
he  attainted  thereof,  the  taker  shall 
fodeit  unto  the  King  so  much  of  his 
lands  or  goods  as  doth  amount  to 
the  value  of  the  part  that  he  hath 


purchased  by  such  undertaking; 
and  for  such  attainder,  whosoever 
will,  shall  be  received  to  sue  for  the 
King  before  the  justices  before 
whom  the  plea  shall  have  been, 
and  the  judgment  shall  be  given  by 
them.  But  it  is  not  to  be  under- 
stood hereby,  that  one  may  not 
have  counsel  of  pleaders,  or  of 
learned  men  (for  his  fee),  or  of  his 
relations  or  neighbours/'  See  2 
Inst.  207.  Evans'  Statutes,  pt  3, 
class  10.  Bentham's  Defence  of 
Usury ;  Chitty  on  Bills,  7th  ed.  6, 7; 
and  the  observations  of  Mr.  Justice 
Btdler  in  Mastery,  Miller ,  4T.R. 
320;  and  of  Mansfield,  C.  J.  in 
Goodright  V.  Forrester,  1  Taunt. 
578. 
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'^Jffe.l''*         Thomas  Aston,  and  Philip  Hurd, — Plaintiffs; 

1829, 

Jan.  26th.        Charles  Gwinnell,  aud  John  Askew, — Defendants. 

wa?deIdV^'  J^Yan  indenture,  dated  11th  January,  1823,  the  de- 
granted  to  b.  two  fendant,  John  Askew,  granted  to  the  plaintiff^  Philip 

annuities,  charg-    *••,..  V*  •   •  i         • 

ed  on  certain  es-  Hufdy  his  executors,  aoministrators,  and  assigns,  an  an- 

5!  waS^tTn^nt      »"'*?  ^'  y^^^'^  «""   ^^  *^^'  ^^^  ****  ^^™K  ^^^    ^*^®  ^^ 

for  life,  and  fur-  the  defendant  John  Askew,  charged  upon  and  made  pay- 

ther  aecaired  by  «®  /^     ,  i  i.        j- 

a  warrant  of  at-  able  out  of  Certain  messuages,  farms,  lands,  and  heredita- 
i^wraic"on"the  ments,  at  Middleton,  in  the  county  of  Westmorland,  and 
memiruis'o'f^  at  Stons  LorJcaw,  and  Trinkerly,  in  the  county  of  Lan- 
these  annoides  costcr,  in  which  the  defendant  John  Askew  had,  or  was 
roUed.  ^  After-  presumed  to  have,  an  estate  for  life.  And  by  the  same 
^"^  ^Z/^^'  indenture,  the  defendant  John  Askew  demised  the  same 

A,  granted  ano-  ' 

ther  annuity  to    messuagcs,  farms,  lands,  and  hereditaments,  to  a  trustee 

B,f  charged 

upon  the  same     for  the  plaintiff  PhiUp  Hurd,  for  a  term  of  ninety-nine 

estates,  and  also 
upon  another 

estate  to  which  ^.  was  likewise  entitled,  and  by  a  further  insurance  on  A*i  life.  By  this  deed. 
4,  also  charged  the  two  former  annuities  upon  the  last-mentioned  estate.  And  he  conveyed  his 
interest  in  all  the  estates  to  a  trustee,  in  trust,  for  securing  the  three  annuities.  The  three  annui- 
ties were  further  secured  by  a  covenant  in  this  deed,  on  the  part  of  the  grantor,  to  authorize  and 
permit  his  deputy,  in  an  office  held  by  him,  to  pay  a  yearly  sum  to  the  trustee  towards  the  annui- 
ties; and  by  a  covenant  fiir  payment  of  extra  premiums  of  insurance.  A  memorial  of  the  grant  of 
the  last-mentioned  annuity  was  inroUed,  but  no  further  or  additional  memorial  was  inrolled  as  to 
the  two  first-mentioned  annuities  with  regard  to  the  charge  of  them  on  the  additional  estate,  and 
the  additional  securities  for  them  contained  in  the  last-mentioned  deed:  nor  in  the  memorial,  In- 
rolled  of  the  third  annuity,  was  any  notice  taken  of  the  additional  securities  for  the  two  first  an- 
nuities.— Heldf  that  it  was  not  necessary,  under  the  annuity-act,  to  inrol  any  memorial  of  the 
further  or  collateral  securities  for  the  two  first  annuities. 

Where,  on  the  grant  of  an  annuity,  the  consideration  money  was,  with  the  assent  of  the  grantor, 
paid  to  a  trustee  to  be  applied  by  him  in  payment  of  the  costo  of  the  annuity  deeds,  afterwards  of 
certain  debta  due  from  the  grantor  to  judgment  creditors,  and  the  surplus  to  the  grantor.  Held^ 
that  this  was  not  a  retainer  within  the  meaning  of  the  statute,  so  as  to  render  the  annuity  Toid, 
notwithstanding  the  trustee  was  the  partner  of  the  grantee,  and  both  of  them  were  the  soUdtora  em- 
ployed in  the  transaction. 

The  office  of  clerk  to  the  deputy  registrar  in  the  Prerogati\'e  Court  of  Canlerbury  is  not  an  office 
connected  with  the  adnpinistration  of  justice,  within  the  meaning  of  the  statute  5  &  6  Edw,  6,  c.  16, 
so  as  to  prevent  its  being  aliened  or  charged.  Nor  is  an  alienation  of  or  charge  on  the  profits  of  the 
office,  contrary  to  the  policy  of  the  law,  restricting  the  alienation  of  the  income  of  a  public  officer. 
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upon  certain  trusts  for  securing  the  annuity.  ^  '^ 

By  another  indenture,  dated  30th  July,  1823|  the  de-        Aston 
fendant  John  Askew  granted  to  the  plaintiff  Philip  Hurd,     gwinnell. 
his  executors^  administrators,  and  assigns,  an  annuity  or  £  0^c^:;i^  S^^k/^Z 
yearly  sum  of  120/.  during  the  life  of  the  defendant  John         _ 
Aikew,  charged  on  and  payable  out  of  the  same  premises  j  Q^  ^  d^if^  cfv^ 
as  the  annuity  of  560/.  /^j//^.    .  ^/A 

By  an  indenture,  dated  ^rd  June,  1826,  made  between 
the  defendant  John  Askew  of  the  first  part;  the  plaintiff 
PAffip  Hwrd  of  the  second  part;  and  the  plaintiff  Tho- 
mas Asian,  of  the  third  part;  after  reciting  (inter  alia) 
the  two  several  grants  of  annuity  above  mentioned,  and 
also  reciting  the  title  of  the  defendant  Askew,  in  remain- 
der, to  some  other  estates,  and  reciting  certain  charges  on 
the  estates  charged  with  the  two  annuities  to  the  plain- 
tiff Philip  Hurd,  especially  a  rent-charge  of  200/.  a-year 
to  the  widow  of  a  former  tenant  for  life  of  the  estates, 
of  the  existence  of  which  incumbrances,  the  plaintiff  Phi- 
Up  Hurd  was  not  aware  when  the  annuities  were  grant- 
ed to  biro;  and  also  reciting  various  incumbrances  upon  or 
affecting  the  premises,  not  material  in  this  place  to  be  no- 
ticed. And  likewise  reciting  that  the  defendant  John  As- 
kew then  had  and  enjoyed  a  certain  office,  place,  situation, 
or  employment  in  the  Prerogative  Court  of  the  Archbishop 
of  Canterbury,  and  was  in  the  receipt  of  certain  monies, 
gains,  profits,  and  perquisites  belonging  to  such  office, 
place,  situation,  or  employment.  And  further  reciting  a 
contract  by  the  defendant  John  Askew,  for  the  sale  to  the 
plabtiff  Philip  Hurd,  of  a  further  annuity  or  yearly  sum 
of  194/.,  during  the  life  of  Askew,  for  the  sum  of  1,100/. 
And  that,  upon  the  treaty  for  the  sale  of  the  said  annuity, 
it  was  agreed  that  the  costs  and  expenses  of  preparing  and 
perfecting  the  securities  for  the  same,  and  of  inrolling  a 
memorial  thereof,  should  be  paid  out  of  the  said  principal 
sum  of  1,100/.     And  that  the  said  sum  of  1,100/,  should 
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1829  . 

'^     thereout,  in  the  first  place,  to  pay  the  costs  and  expenses 

Aston  of  preparing  and  perfecting  the  securities  for  the  annuity 
GwiNMCLL.  of  194^,  and  of  inroUing  a  memorial  thereof;  and  in  the 
next  place  to  pay  certain  sums  therein  mentioned,  to  cer- 
tain persons  therein  named ;  and  in  the  next  place  to  pay 
to  the  several  creditors  of  the  defendant  John  Astew^ 
who  should  execute  a  composition  deed  of  even  date,  a 
composition  of  lOs.  in  the  pound  on  their  debts.  And 
in  trust  to  pay  the  residue,  if  any,  to  the  defendant  John 
AsJcew.  And  also  reciting  that  the  plaintiff  PAiKp  Hurd 
had,  on  the  day  of  the  date  thereof,  paid  the  said  sum  of 
1,100/.  to  the  said  George  Johnson.  And  further  recit- 
ing that,  upon  the  treaty  for  the  sale  of  the  annuity  of  194/., 
it  was  agreed  that  a  debtor  and  creditor  account  should 
be  made  out,  adjusted,  and  settled,  between  Askew  and 
Hurdy  and  that  the  balance  which  on  the  statement  of 
such  account  should  appear  to  be  due  and  owing  from  the 
defendant  John  Askew ^  to  the  plaintiff  PAtVip  Hurd,  should 
be  secured  by  an  insurance  to  be  effected  by  the  plaintiff 
Philip  Hurd  on  the  life  and  at  the  costs  of  the  defendant 
John  Askew. — ^The  deed  then  recited  the  statement  of 
an  account  between  the  defendant  Askew,  and  the  plain- 
tiff Hurdi  by  which  a  balance  of  1,313/.  \\s,  lid.  appear- 
ed to  be  due  to  the  plaintiff /ftirc/.  And  further  redted, 
that  an  insurance  for  1 ,200/.  on  the  life  of  the  defendant  As- 
kew had  been  effected  by  the  plaintiff //tire/; — And  likewise 
recited,  that  the  defendant  Askew  had,  by  a  writing  under 
his  hand,  of  even  date  therewith,  directed,  authorized,  and 
empowered  the  defendant  Gwinnett,  being  the  person  then 
performing  the  duties  of  the  office  held  by  the  defendant 
Askew  in  the  Prerogative  Court,  as  the  deputy  of  the  de- 
ieniiBXii  Askew,  or  other  his  deputy  for  the  time  being  in  such 
office,  by,  with,  and  out  of  the  monies,  gains,  and  perqui- 
sites, which  should  be  had  or  derived  from,  or  in  respect 
or  on  account  of,  such  office,  to  pay  to  the  plaintiff  ^^oii. 
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his  executors,  administrators  and  assigns,  the  annual  sum  Exch^ciumEp 
of  42(W.  by  equal  monthly  payments, — By  this  deed,  after  ^  '  ^ 

these  recitals,  the  defendant  Askew  granted  to  the  plain*  astow 
tiff  PhiUp  Hurd,  his  executors,  administrators  and  as-  qwimneu. 
signs,  an  annuity  or  yearly  sum  of  194/.  for  the  life  of 
the  defendant  Askew^  charged  and  chargeable  on,  and 
payable  out  of,  the  estates  charged  with  the  annuities  of 
560/.  and  120/.,  and  also  on  certain  other  estates  at  El- 
lingionj  in  the  county  of  Northumberland^  to  which  the 
defendant  Askew  was  entitled  to  an  estate  in  remainder, 
expectant  on  certain  events  therein  mentioned. — ^The  de- 
fendant Askew,  then  by  the  same  deed  charged  the  es«- 
tsftes  at  Ellington  with  the  payment  of  the  annuities  of 
560/.  and  120/./  and  covenanted  for  the  payment  of  the 
1,313/.  i\s.  lid,  due  on  balance  of  Account  to  the  plain- 
tiff i/tircf,  and  the  premiums  of  insurance  on  certain  po- 
licies on  Askew  s  life,  and  with  the  payment  of  which  As^ 
kew  also  charged  the  estates.  And  the  defendant  Askew 
granted  and  conveyed  to  the  plaintiff  Aston,  all  the  estates 
for  the  life  of  the  defendant  Askew,  upon  the  trusts  there^ 
in  mentioned.  And  it  was  agreed  and  declared,  that  the 
plaintiff  Aston,  his  heirs,  executors,  administrators  and 
assigns,  should  stand  seised  and  possessed  of  the  said  he^ 
reditaments  and  premises,  and  also  of  the  said  annual  sum 
otiSOL  so  directed  to  be  paid  to  the  plaintiff  y^^/on  as 
aforesaid,  upon  trust,  by  and  out  of  the  rents  and  profits 
of  the  said  estates,  and  the  siud  annual  sum  of  420/.,  after 
retaining  the  expenses  therein  mentionedi  to  pay  the  seve- 
ral sums  of  money  therein  mentioned  and  specified,  in- 
cluding the  three  annuities  to  the  plaintiff  Hurd,  and  also 
all  sums  paid  by  Hurd  for  extra  premiums  on  the  policies 
of  insurance  therein  mentioned.  And  in  the  next  place 
to  pay  the  plaintiff  Hurd  the  interest  of  the  said  sum  of 
1,313/.  \\s.  \\d.  And  also  all  such  costs  as  Hurd  should 
sustain  by  reason  of  any  claims  or  demands  against  the 
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Etch,  Ch,  in  Eq,  premises^  or  other  the  ckims  therein  mentioned,  with  in- 
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terest;  and  in  case  there  should  be  any  surplus,  to  pay 

over  the  same  to  Hurd^  in  reduction  of  the  said  debt  of 
lySIS/.  lis.  \\d*f  until  the  whole  should  be  paid,  and  af- 
terwards to  pay  such  surplus  to  the  defendant  Askew. 
— The  deed  also  contained  a  proviso,  that  if  at  any  time 
thereafter  the  rents  and  profits  of  the  estates,  and  the 
said  sum  of  420/.  should  be  insufficient  to  answer  the  se- 
veral payments  directed  to  be  made,  and  the  defendant 
Askew  should  not,  on  request,  make  good  the  deficiency, 
it  should  be  lawful  for  the  plaintiff  Aston,  at  the  request 
of  the  plaintiff /ftiref,  to  sell  the  said  hereditaments  and 
premises,  subject  and  charged  as  therein  mentioned,  and 
to  stand  possessed  of  the  monies  arising  from  such  sale, 
in  trust  to  invest  th6  same  in  Government  securities;  and 
to  pay  and  apply  the  dividends  of  such  securities,  and,  if 
necessary,  any  part  of  the  principal,  upon  the  same  trusts 
as  were  declared  of  the  rents  and  profits,  and  the  4S0L 
And  the  defendant  Askew  thereby  covenanted  in  certain 
events  therein  mentioned,  to  charge  certain  other  estates 
with  the  said  several  annuities  and  sums  of  money;  and 
also,  that  if  at  any  time  thereafter  any  claims  or  demands 
should  be  made  on  or  against  the  premises,  or  against  the 
plaintiffs  for  or  in  respect  of  any  judgment  theretofore  re- 
covered against  the  defendant  Askew,  then  and  in  such 
case  the  defendant  Askew  would,  at  the  request  of  the 
plaintiff //tirJ,  authorize  and  empower  Askew's  deputy  for 
the  time  being,  in  the  said  office,  or  other  the  person  or 
persons  whom  it  should  or  might  concern,  by,  with,  and 
out  of  the  monies,  profits,  gains,  and  perquisites  which 
should  be  derived  from  such  office,  to  pay  to  the  plaintiff 
Aston,  his  executors,  administrators  and  assigns,  the  fur- 
ther annual  sum  of  200/.,  by  monthly  payments. 

In  January,  1827,  the  plaintiffs  filed  their  bill  stating  the 
indentures  above  set  forth ;  and  further  stating  that,  short- 
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ly  after  the  execution  of  the  indenture  of  the  23rd  June,  jExch.Ch.inEq> 
18S6j  and  shordy  after  the  first  monthly  payment  in  respect 
of  the  said  annual  sum  of 4S0/.  became  payable,  the  plaintiffs 
applied  to  the  defendant  Gtoinnell  for  payment  thereof, 
but  Gwmnell,  by  the  order  and  direction  of  Askew,  not 
only  refiised  to  pay  the  same,  but  declared  he  would 
not  make  any  payment,  in  respect  of  the  said  annual 
sum  of  4^/.,  at  any  ftiture  time.  The  bill  also  alleged 
that  Askew  had  given  notice  to  the  tenants  not  to  pay  their 
rents. — Among  other  charges  contained  in  the  bill,  was  a 
charge  that  Askew  duly  signed  and  sent  to  the  defendant 
Ctwinnell  an  order  in  writing,  in  the  words  and  figures  fol- 
lowing, viz. — 

"  To  Mr.  C.  Gwinnett. 

**  Dear  Sir, — I  hereby  request,  direct,  authorize,  and 
''  empower  you,  as  my  deputy,  in  the  performance  of  my 
**  duties  and  department  in  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury,  or  any  succeeding  deputy  of 
mine  in  such  office,  or  other  the  person  or  persons  whom 
it  does,  shall,  or  may  concern,  from  time  to  time,  by, 
with,  and  out  of,  the  monies,  gains,  profits,  and  perqui« 
''  sites,  which  shall  be  had  or  received  firom  or  in  respect 
**  of  such  office,  to  pay  to  Thomas  Aston,  the  younger,  of 
"  No.  48,  Upper  GuUdford-street,  in  the  county  oi  Middle- 
"  sex,  merchant,  his  executors,  administrators,  and  assigns, 
*^  or  as  he  or  they  shall  direct,  the  principal  sum  of  4*20/., 
"  by  equal  monthly  payments;  the  first  of  such  payments 
'*  to  be  made  on  the  23rd  July  next.  Dated  the  23rd  day 
"of  J«»«?,  1826. 

"  John  Askew,'* 

The  bill  further  charged,  that  the  order  was  delivered 
to  the  defendant  Gwinnett,  at  or  about  the  time  of  the  date 
thereof,  and  that,  on  the  receipt  thereof,  he  made  no  ob- 
jection thereto,  but  engaged  to  pay  the  said  annual  sum 
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JS*iA,Cb.inEq,  o(  4f20L  to  the  plaintiff  ^tf/oii.  And,  afker  suggesting  a 
V  '  ^     pretence  by  the  defendants,  that  the  fees,  gains,  and  per- 

AsTON  quisites,  out  of  which  the  said  annual  sum  of  430/.  was 
directed  to  be  paid,  were  received  in  respect  of  some  office 
connected  with  the  administration  of  justice,  and  could  not 
be  legally  assigned,  the  bill  charged,  that,  although  some 
small  part  of  such  fees,  gains,  and  perquisites,  might  be 
in  some  manner  connected  with  the  administration  of 
justice,  yet,  that  the  greater  part  of  the  profits  of  such 
office,  and  to  the  amount  of  many  hundred  pounds  a-year, 
arose  from  discount  allowed  at  the  stamp-office  upon  the 
issuing  pf  different  stamps.  The  bill  prayed  the  payment 
of  the  arrears  then  due  of  the  4^201.  a*year,  and  that  the 
trusts  of  the  indenture  of  the  ^rd  June,  1826,  might  be 
performed  and  carried  into  execution.  The  bill  also 
prayed  a-  sale  of  the  estates  and  property  made  saleable  by 
the  last-mentioned  deed,  and,  in  the  mean  time,  a  receiver; 
and  also  aa  injunction  to  restrain  the  defendant  Gwinnellf 
or  other  the  deputy  of  AskeWy  from  paying  over  the  fees  of 
the  office  to  the  defendant  Askew. 

The  defendants  put  in  separate  answers. 

By  those  answers  they  stated  the  defendant  GmnneU  to. 
be  the  deputy  of  the  defendant  Askew^  and  of  a  Mr* 
William  Abbott^  in  the  place  or  office  of  one  of  the  clerks 
assistants  to  the  Deputy  Registrar  of  the  Prerogative 
Court  of  Canterbury^  which  place  or  office  was  holden  by 
Askew  and  Abbott  during  the  pleasure  of  the  principal 
registrars.  That  the  fees,  gains,  and  perquisites  of  the 
said  office,  arose  from  fees  and  monies  payable  for  or  in 
respect  of  the  several  instruments  directed  to  be  issued  by 
and  out  of  the  Prerogative  Court,  particularly  probates, 
letters  of  administration  and  commissions,  and  also  of  or 
from  a  portion  of  the  discount  upon  the  amount  of  stamps 
upon  or  in  respect  of  such  instruments,  allowed  by  the 
commissioners  of  stamps.  That  the  defendant,  John 
Askew,  one  year  with  another,  received,  as  his  portion  of 
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such  allowance  for  discount,  the  sura  of  620/.     The  ile-  ExeJi.Ch.inEq. 

•  1829i 

fendaut  Gwinnell  alleged  that  he  had  paid  certain  monies  ^ 

on  account  of  the  defendant  Askew^  and  which  he  claimed  Aston 
to  retain  out  of  the  fees  in  his  hands.  Both  the  defend*  gwinmcll, 
ants  submitted  that  the  office  was  an  office  connected  with 
and  touching  or  concerning  the  administration  and  execu- 
tion of  justice;  and,  therefore,  that  the  fees,  perquisites, 
gains,  and  profits  thereof,  or  arising  therefrom,  could  not 
be  legally  assigned  or  charged  with  the  payment  of  money. 
The  defendants  further  submitted,  that,  if  the  said  fees  and 
perquisites  could  be  legally  assigned,  then  that  the  order 
oftheSSrd  cTtin^,  18526»  was  an  instrument  or  assurance 
whereby  an  annuity  was  granted,  or  an  annuity  or  annuities 
was  or  were  secured,  and  that  a  memorial  thereof  ought 
to  have  been  inroUed,  pursuant  to  the  statute. 

The  defendant  Askew,  by  his  answer,  also  stated  that 
George  Johnson,  to  whom  the  1,100/.,  the  consideration  fon 
die  annuity  of  194/.  was  paid,  was  the  partner  of  the  plain- 
tiff, P/ii/ty?  Hurdf  in  the  profession  of  an  attorney  and  solici- 
tor. And  that,  with  the  exception  of  100/.,  the  defendant 
Askew  never  received  any  part  of  the  1,100/.,  though,  by  an 
account  delivered  of  the  manner  in  which  the  1,100/.  had 
been  applied,  it  appeared  that  a  balance  of  161/.  4«.  6c/.  was 
in  the  hands  of  Johnson  ;  and  that  one  of  the  items  contain- 
ed in  the  said  account  as  paid  by  the  said  George  Johnson, 
in  execution  of  the  trusts  of  the  indenture,  and  as  part  of 
the  1,100/.,  was  the  sum  of  9S/.  }6s.  2d.,  the  bill  of  costs 
ef  the  plaintiff,  Philip  Hurd,  and  the  said  George  Johnson, 
as  sohcitors,  for  preparing  the  said  indenture  and  other 
securities  for  the  said  annuity  of  194/.     The  defendant 
Askew  also  submitted  that  he  was,  by  the  said  indenture 
of  the  23rd  June,  1826,  to  pay  to  the  plaintiff,  Philip 
Hurd,  in  consideration  of  the  1,100/.,  an  annuity  of  194/., 
and  such  further  annual  sum  or  sums  of  money,  as  the  plain- 
tiff, Philip  Hurd,  should  become  liable  to  pay,  for  extra  pre- 
miums of  insurance  on  the  defendant's  life,  and  that  such 
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BxetLOLinSq.  anniud  sums  for  extra  premiums  were  not  only  secured 
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by  covenant,  but  were  actually  and  really  secured  out  of 
the  rents  and  profits  of  the  said  estates.  The  defendant 
also  contended,  that  the  charge  of  the  annuities  of  5602. 
and  1201.  on  the  said  estates  at  Ellington ^  was  a  new 
grant  and  charge,  and  was  effected  only  by  the  said  in- 
denture of  the  23rd  June^  1826. — That,  in  the  memorial 
of  the  said  last-mentioned  indenture,  bearing  date  the  33rd 
June^  18S6,  the  amount  of  the  annuity  granted  by  the 
said  indenture  was  stated  to  be  194/.  and  no  more,  and 
no  mention  was  made  of  the  other  annuities,  or  of  the 
sums  of  money  for  extra  premiums.  And  that  no  memo- 
rial of  the  said  annuities  of  560/.  and  120/.,  or  the  said 
extra  premiums  of  insurance,  or  any  of  them,  in  which  the 
indenture  of  the  23rd  June^  1826,  was  inserted  or  men- 
tioned as  the  deed  or  instrument  by  which  the  same  was 
or  were  granted,  had  ever  been  inroUed  according  to  the 
provisions  of  the  act  of  Parliament.  And  the  defendant 
submitted,  that,  as  no  such  memorial  had  been  inrolled, 
the  deed  was,  under  the  provision  of  the  act,  null  and 
void;  and  that  the  deeds  and  securities  ought  to  be  deli- 
vered up  on  payment  of  the  money  actually  advanced, 
which  the  defendants  accordingly  offered  to  pay. 

Mr.  H.  Martin,  and  Mr.  Girdlestone,  for  the  plaintiffs. 
— ^The  letter  or  order  to  Crioinnell,  was  not  a  security  for 
the  annuity  within  the  provisions  of  the  act;  and  if  it 
had  been  still,  the  omission  to  inrol  a  memorial  of  it 
would  only  render  that  instrument  void,  and  would  not 
affect  the  other  securities.  It  is  not  necessary  to  in- 
rol any  further  or  collateral  securities,  when  the  origi- 
nal security  for  the  annuity  is  properly  inrolled.  Ex 
parte  Price  (a).— With  respect  to  the  office,  it  is  pure- 
ly ministerial:  the  holder  of  it  cannot,  by  any  possibility, 
adjudicate  on  any  instrument,  or  on  any  legal  question. 

(a)  3  Madd.  132. 
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The  statute  Edw.Gt  contains  no  exception  as  to  offices  Ex(^ck,mEq. 

under  the  Archbishop  of  Canterbury.     It  was  not  neces-  "' ., 

sary  to  inrol  any  memorial  of  the  further  securities  for  the  Aston 

two  first  annuities.  Morris  \*  Jones  {d).  Gwin'nbll. 

Mr.  Fonblanquet  Mr.  Treslovey  and  Mr.  Haldane,  for 
the  defendants. — Even  if  the  office  in  this  case  were  not  an 
office  connected  with  the  administration  of  justice,  still  it  is 
contrary  to  the  policy  of  the  law  to  permit  a  public  officer 
to  charge  the  salary  attached  to  that  office  with  his  debts. 
The  income  of  this  office  is  no  more  assignable  than  the  half- 
pay  of  military  and  naval  officers.  Stone  v.  lAdderdaie  (b). 
If  it  were  unnecessary  to  memorialize  this  order  as  a  grant,  it 
follows  it  can  be  no  security  for  the  annuity.  There  are 
many  modem  cases  in  which  an  annuity  has  been  set  asidei 
where  part  of  the  consideration  has  been  retained  by  the 
agent  of  the  grantee  for  a  debt  due  to  the  agent  front  the 
grantor,  even  though  the  grantee  never  received  any  part 
of  the  money  retained,  and  was  ignorant  of  the  transac- 
tion. Williamson  V.  Croold{c),  Gorton  v.  Champneys{d), 
In  the  present  case  the  whole  of  the  consideration  for  the 
annuity  was  retained  by  Hurd^  or  by  Johnson^  as  his  agent. 
The  transaction  is  also  vitiated  under  the  statute  by  the  re- 
tainer by  Hurd  of  the  costs  of  the  securities.  CaUon  v. 
Porter  (e),  Jones  v.  Silberschildt  (/).  The  covenant  to  pay 
the  extra  premiums  not  being  noticed  in  the  mem6rial, 
also  renders  the  annuity  void.  Cummins  v.  Isaac  (g),  Tay- 
lorv,Johnson{h)y  Chaumerv.  Whaley{i). — 7Veror'*case(*) 
was  also  cited  for  the  defendants. 

Mr.  Martin  replied. 

The  Court  took  time  to  consider. 

(a)  3  Dowl.  &  Ryl.   263;    2  (e)  9  J.  B.  Moore,  703 ;  2  Bingh. 

Bainw.  &  Cress.  232.  370. 

(h)  2  Aostr.  533.  (/)  4  Biogh.  26. 

(c)  8  J.  B,  Moore,  109,  324;  ig)  8T.  R,  183. 
1  Bingh.  234.  (A)  8  T.  R.  184. 

(d)  8  J.  B.  Moore, 302;  1  Bingh.  (i)  3  East.  500. 
287.  {k)  Cro.  Jac.  279. 

VOL.  III.  L 


14G  CASES  IN  THE  EXCHEQUER  | 

Exch,  Ch.  in  Eq,       The  LoRD  Chief  B  aron  (after  gtaiing  the  deeds  and  the 
^^        '  ^     pleadings). — The  objections  that  have  been  stated  to  the  re- 
AsTON        Kef  demanded  in  this  case,  are  three : — Firsty  That  there  was 
GwiNNEtr.     ^'^  proper  memorial  ofthe  deed  otJtme^  18^6,  on  which  the 
whole  relief  prayed  is  founded.  Secondly^  That  part  ofthe 
consideration  was  returned  or  retained^  and  therefore  that 
the  deed  is  void  under  the  present  annuity  act,  the  53  Geo.  3. 
Thirdly y  That  no  decree  can  be  made  respecting  the  profits 
ofthe  office,  for  several  reasons:  as  it  touches  the  adminis- 
tration of  justice,  and  therefore  all  contracts  respecting  it 
are  void :  as  the  profits  are  intended  for  the  support  of  a 
public  officer,  and  therefore  cannot  be  aliened :  and  that 
GwinneU  is  not  in  a  situation  which  would  justify  the 
Court  in  making  a  decree  against  him. 

The  memorial  is  exactly  in  the  form  required  by  the 
act.  It  is  precisely  on  the  model  of  it.  The  objection  made 
to  the  memorial  is,  that  it  does  not  mention  the  further 
charge  which  the  deed  contains  to  secure  the  two  annui- 
ties previoudy  granted  by  the  two  former  deeds.  The  me- 
morial required  by  the  act  ofthe  53rd  ofthe  late  king  ap- 
pears to  have  had  in  view  an  object  entirely  different  from 
that  which  was  the  object  of  the  act  of  the  17th  of  his  late 
Majesty,  known  as  Lord  Loughborough's  act.  The  act  of 
17  Geo.  3,  required  an  explanation  of  the  whole  trans- 
action to  the  minutest  particular ;  and  in  truth  rendered 
it  hardly  possible  to  sustain  any  transaction  of  this  de- 
scription. The  last  act,  that  of  the  53  Geo.  3,  seems  to  re- 
quire only  such  a  memorial  as  will  enable  you  certainly  to 
obtain  a  production  of  the  deed. 

To  the  objection  stated  on  the  present  occasion,  it  is 
sufficient  to  answer,  that  the  &ct  does  not  require  the  me- 
morial to  state  on  what  property  even  the  annuity  grant- 
ed by  the  deed  in  question  is  charged.  In  the  -case  of 
Brown  v.  Lea  (a),  it  "was  decided,  that "  a  grant  of  annuity** 
was  a  sufficient  description,  under  the  statute,  of  a  deed  by 

(a)  6  Barn,  Sc  Crass.  690. 
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whieh  an  annuity  was  granted,  though  sureties  covenanted  Exch.  Ch.inEq. 
for  the  payment  of  it,  and  it  was  further  secured  by  an     v^..^^^ 
assignment  of  stock.     It  follows  that  there  can  be  no  occa-        astoit 
sion  to  insert  in  the  memorial  a  charge  to  secure  other  an-     gwinnbi.l. 
nuities  not  granted  by  it. 

The  next  objection  is,  that  part  of  the  consideration 
was  retained  or  returned  to  the  grantor.  The  facts  are, 
that  it  was  part  of  the  contract  that  the  grantor  should 
pay  out  of  the  consideration  the  expenses  of  the  deeds : 
that  the  money  should  be  paid  to  Johnson  as  a  trustee, 
and  ^feat  he  should  i49ply  it  first  to  the  payment  of  these 
costs,  then  of  other  debts  due  from  Askewy  and,  if  there 
should  be  any  surplus,  ishould  pay  that  surplus  to  Askew. 
The  transaction  was  executed  according  to  these  stipula- 
tions. There  seems  to  me  no  ground  for  calling  this  either  a 
retainer  or  a  return  of  part  of  the  consideration  money.  In 
Mtmys  -v.  Leake  (ii),  this  seems  to  have  been  expressly 
decided  by  Lord  Kenyony  and  the  Court  q(  King's  Bench. 
It  was  stipulated  in  that  case  that  the  grantor  should  pay  for 
the  deeds.  Immediately  after  the  payment  of  the  considera- 
tion money,  he  paid  the  bill  of  fees  to  a  clerk  of  the  plaintiff, 
the  grantee's  attorney.  And  notwithstanding  this  objec- 
tion the  Court  sustained  the  annuity.  In  Hurd  v.  Girdle- 
stone  (6),  the  grantee  of  the  annuity  was  the  attorney  who 
prepared  the  securities,  and  retained  his  charges  out  of 
the  consideration  money,  including  a  charge  for  business, 
which,  by  neglect,  he  had  not  done,  and  yet  the  Court  of 
Common  Pleas  held  that  it  was  not  a  retainer  within  the 
act,  so  as  to  avoid  the  annuity.  I  can  see  no  objec- 
tion in  principle  to  these  cases.  If  it  be  lawful  to  sti- 
pulate for  the  payment  by  the  grantor  of  these  costs,  it 
seems  reasonable  enough  that  the  transaction  should  not 
be  avoided  by  the  execution  of  this  stipulation  in  the 
manner  mentioned  in  these  cases.     This  is  a  more  favour- 

(fl)  8  T.  R.  411 .  {b)  1  Marsli.  407;  6  Taunt.  8. 

l2 


148  CASES  IN  THE  EXCHEQUER^ 

Exch^OuinEq.  able  case.     Here,  the  consideration  was  paid  to  a  third 
"  '  ^     party  as  a  trustee  for  the  grantor,  and  by  him  was  applied 
AiTON        in  satisfaction  of  the  bilL     It  is  true  this  third  person  was 
OwiNNELi..     ^^^  partner  of  the  grantee  and  interested  in  the  bilL    But 
it  is  difficult  to  say  that  the  transaction  can  be  either  are- 
turn  or  a  retainer  when  it  is  a  transaction  with  a  third 
party,  and  the  purpose  is  just  and  lawful,  when  it  would 
not  have  been  so  with  the  grantee  himself^  or  his  attorney 
representing  him. 

It  is  then  objected  to  the  part  of  the  prayer  respecting 
the  profits  of  the  office,  that  the  contract  is  void  by  the 
statute  of  5  &  6  Edio*  6,  c,  16,  I  am  not  able  to  perceive 
the  bearing  of  this  act  upon  the  present  question.  The 
object  of  that  law  was,  to  prohibit  corrupt  contracts  by 
which  a  right  to  an  office  or  a  right  to  exercise  any  of 
its  duties  might  be  obtained,  with  a  view  that  persons 
worthy  of  such  trusts  might  be  advanced  to  them.  This 
contract  seems  to  me  to  have  no  relation  to  that  subject. 
Forgetting,  for  the  moment,  that  this  is  a  mere  clerk- 
ship held  during  the  pleasure  of  the  chief  officer,  I  can- 
not avoid  recollecting  that  the  appointment  or  any  influ- 
ence used  or  to  be  used  for  the  purpose  of  obtaining  it,  is 
quite  remote  from  this  transaction.  I  cannot,  therefore, 
apply  any  argument  drawn  from  that  statute  to  the  point 
now  under  my  consideration. 

Another  class  of  cases  has  been,  with  more  plausibility, 
applied  to  this  controversy.  I  allude  to  that  class  which 
is  founded  on  principles  of  state  policy,  and  which  pro- 
tects the  servants  of  the  public  from  their  own  improvi- 
dence, and  secures  to  them,  in  defiance  of  their  own  acts, 
the  possession  of  those  resources  derived  from  the  pub- 
lic, and  intended  to  enable  them  to  perform  their  public 
functions.  The  pay  of  naval  and  military  officers,  and 
their  incapacity  to  assign  it  either  at  law  or  in  equity, 
after  some  hesitation,  at  last  established,  affords  the  most 
distinct  and  intelligible  instance   of  the  application  of 
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this  rule.    The  office,  or  rather  the  profits  of  the  office  Exch,  ch.  in  Eq. 
of  clerk  of  the  peace,    seems  another  instance  of  the  ^ 

same  character.  But  I  am  not  able  to  apply  that  prin-  Aston 
ciple  to  the  situation  of  the  defendant  Askew.  His  situa-  gwinnbll. 
tion  is  called  an  office,  but  its  nature  is  not  very  dis- 
tinctly explained.  This,  however,  is  represented,  that  he 
is  a  mere  clerk,  assisting  the  deputy  registrars,  receiving 
emoluments  for  business  done  at  the  pleasure  of  his  supe- 
riors. It  does  not  appear  to  me,  that  he  can  be  consi- 
dered as  an  officer  of  the  court.  And,  as  to  his  connection 
with  the  actual  execution  of  any  function  in  the  Pretoga* 
tire  Court,  there  is  none.  It  is  confined  to  receiving, 
during  the  pleasure  of  his  superiors,  certain  sums  earned 
by  the  labours  of  another  person  permitted  actually  to 
perform  there  these  functions.  I  cannot  sustain  this  ob- 
jection to  the  relief  prayed.  It  has  occurred  to  me  as  a 
doubt,  whether  I  ought  not  to  leave  the  plaintiffs  to  their 
remedy  by  action  as  to  this  fund;  or,  in  other  words, 
whether  the  transaction  amounts  to  an  assignment  in 
equity,  of  the  fund  in  the  possession  of  Mr.  CrwinnelL 
This  turns  upon  the  order  dated  ^rd  June,  1826,  the 
same  day  with  the  deed.  There  is  in  the  deed,  so  far  as 
I  can  discover,  one  covenant  only,  really  material  to  this 
part  of  the  subject.  It  is  the  covenant  in  which  Mr.  Askew 
contracts,  that  the  hereditaments  and  premises,  and  the 
annual  sum  of  420/1,  shall  remain  and  be  unto  and  to  the 
use  of  the  said  Thomas  Asian,  upon  the  trusts  previously 
declared.  I  may  also  mention  the  covenant  for  further 
assurance,  although  it  does  not  enumerate  any  particulars, 
but  is  expressed  in  general  terms,  viz,  for  effectuating  the 
trusts  and  purposes,  and  the  intents  and  meaning  of  the 
deed. 

I  do  not  find  that  the  cases  analogous  to  the  present  have 
been  numerous.  A  revocable  order  upon  a  fund,  and  a 
covenant  not  to  revoke  that  order,  which  this  covenant  in 
effect  is,  appears  to  throw  upon  the  covenantee  all  the 
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Exch.ch.iHEq.  rights  wliich  the  subject  is  capable  of|  and  to  aathorizfe 

v__^^_l^     the  Court  in  directing  the  account  prayed,  saving,  however, 

Aston        to  Mr.  Gmnnell,  all  his  claimsi  and  holding  him  responsible 

GwiNNELL.     for  nothing  beyond  the  dear  babnce,  to  the  amount  of 

420/.  per  tinnum.    It  appears  to  me,  that  to  this  extent 

the  plaintiffs  are  entitled.     1  will  kave  it  open  for  Mr. 

Omnnell  to  insist  upon  all  the  deductions  to  which  the 

rules  of  law  and  equity  entitle  him. 

I  think,  therefore,  the  plaintiffs  entitled  to  a  sale  of  the 
real  estate,  and  to  an  account  of  the  profits  of  the  oflBce, 
received  by  the  defendant  Gmnnell,  for  the  benefit  of  the 
defendant  Askew.  I  think  Owinnell  will  be  entitled  to  be  al- 
lowed every  thing  he  paid  to  Mr.  Askew  before  the  service 
of  the  deed  upon  him,  which  was  on  the  Snd  of  Augusiy 
1 8S6.  I  must  also  give  costs  against  the  defendant  Askew  ; 
the  defendant  Gwinnett  must  have  his  costs  paid  to  him 
by  the  plaintiff^<,  to  be  repaid  by  Askew,  or  out  of  the  fund. 


1828. 
JVow.l  1,12,1 8. 

1829.  BozoN  and  Another  t?.  Williams  and  Others. 

Jan,  28. 

The  possession  1.  HIS  cause  was  heard  on  the  llth,  13th,  and  18th  days 
deeds^by  his  io-  of -^^^^^^^^j  1828,  and  ou  the  last-mentionied  day  was  ad- 
iicitor,Uiouiiiai  joumed  for  judgment. 

and  so  much  in 

coureeofteans-        ^r.  Rose  and  Mr.  Bethell  for  the  plaintiff. 

actions,  that 

where  a  person      Mr.  Treshvc  and  Mr.  Walker  for  the  defendants. 

purchases  an 

formed*  tba"  the      ^^^  ^^^*®  which  gave  risc  to  this  case,  and  the  argu- 

deeds  are  in  the 
hands  of  the  so- 
licitors of  the  owner  of  the  estate,  there  is  nothing  in  that  circumstance  which  render  it  necessary 
for  him  to  inquire  under  what  circumstances  the  solicitor  holds  the  deeds.  And)  therefore,  where  a 
solicitor  acquires  by  contract  a  different  interest  beyond  what  his  character  of  solicitor  confers  (sudi 
as  an  equitable  mortgage),  it  is  incumbent  on  him  immediately  to  give  clear  and  distinct  notice  of 
such  interest  to  all  persons  in  the  visible  ownership  of  the  estate.  And  such  a  case  is  not  within  the 
principle  of  the  cases  in  which  a  purchaser  of  land  has  been  held  bound  to  inquire  of  the  tenant  In 
possession  the  nature  of  his  interest. 

A  mere  deposit  of  deeds,  even  without  a  word,  may  constitute  an  equitable  mortgage,  but  it  can 
only  occur,  as  against  strangers,  in  cases  where  the  possession  of  the  title  deeds  can  be  accounted  fbr 
in  no  other  manner,  except  from  their  having  been  deposited  by  way  of  equitable  mortgage,  or  the 
holder  being  otherwise  a  stranger  to  the  title  and  to  the  lands. 
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ment»  urged  iQ  support  of  theoiy  are  so  fuUy  gone  into  by  J^^h.  ck,  in  Eq^^ 
the  Lord  Chief  EJaron^  in  delivering  his  judgment,  that  any  > 

fiirther  statement  of  them  is  unnecessary.  bozon 

V. 

William^. 

The  Lord  Chisi*  Baron. — This  bill  is  brought  to  ^n- 
foroe  an  equitable  mortgage,  averred  to  be  made  by  a  de-:  y/Lcut,^^^  'J*^, 
posit  of  deeds ;  and  it  prays,  amongst  other  things,  that  /&,gJ^^  Sf^  ^oc 
the  defeadants  may  pay  to  the  plaintiffs  the  amount  of  their 
debt,  by  ^  time  to  be  appointed,  or,  in  default  thereof, 
they  may  be  decreed  to  convey  the  legal  estate  in  the  sub- 
ject of  the  alleged  mortgage  to  the  plaintiffs,  or  as  they 
shall  direct*  The  transactions  out  of  which  the  claim 
arises,  are  long  and  intricate.  Many  deeds,  and  somc» 
correspondeooe  and  parol  testimony  have  been  resorted  to 
in  the  argument.  I  have  thought  it  necessary  to  look  into 
the  whole,  that,  in  disposing  of  the  case,  1  might  be  con- 
fident I  bad  obtained  a  minute  as  well  as  a  comprehensive 
view  of  all  the  facts  bearing  upon  it. 

The  plaintiffs  are  solicitors.  There  is  in  the  coupty  of 
Devaus  and  at  Plymouth  Dock,  or  its  neighbourhood,  ^ 
brewery  called  the  Tamar  Brewery.  In  the  year  1814| 
the  partners  in  this  copce^n  were  Bartholomew  Boyle 
Thomas,  Tbomt^  Franklyn  (^  person  examined  upon  this 
record  as  ^  witness),  and  que  George  Squire^  now  deceased. 
Thomas  Franklyn,  whose  transactions  havie  laid  the  founda- 
tion of  this  cause,  had  two-sevenths  of  the  concern,  and 
B.  B.  Thomas  and  G.  Squire  had  the  other  five-sevenths. 
These  partners  were  the  legal  owners  of  the  leasehold  pre- 
mises used  as  public-houses,  and  the  subject  of  the  equit- 
able mortgage  which  it  is  now  endeavoured  to  establish. 
Finding  their  affairs  were  very  deeply  embarrassed,  Messrs. 
T%om€u,  Franklyn,  aud  Squir^,  enter  into  an  agreement 
for  the  purpose  of  arranging  them.  This  agreeqi/snt  is 
dated  the  6th  August,  1817,  and  was  made  between 
Thomas  of  the  one  part,  and  Franklyn  and  Squire  of  the 
other;  and  by  it  they  agreed  that  the  actions  at  law  and 
suits  in  equity  then  depending  between  them,  should  h^ 
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Etch.  CK  in  Eq.  settled ;  that  the  partnership  between  Thomas ^  Franilyn^ 
^     and  Squire,  and  another  partnership  between  Franklyn  and 
BozoN        Squire,  should  be  dissolved ;  and  that  all  the  debts^  assets^ 
Williams.     ^"^  credits,  of  both  these  partnerships,  should  become  the 
exclusive  property  of  Thomas;  who,  on  the  other  hand, 
agreed  to  pay  the  debts  ascertained  by  the  schedule  annexed 
to  the  agreement,  which  were  supposed  to  be  all  the  debts 
due  from  the  partnership:  Franklyn  and  Squire  indemnify- 
ing Thomeu  against  all  other  debts  contracted  by  them,  ex- 
cept certain  specified  demands  treated  as  not  being  proper- 
ly partnership  debts,  but  to  which  they  were  jointly  liable. 
These  debts  ThomtM  took  upon  himself;  and  all  the  profits 
that  had  arisen  from  the  time  Franklyn  became  a  partner, 
were  to  be  accounted  for  to  him ;  and  he  undertook  to 
pay  to  Franklyn  the  amount  of  what  Franklyn  had  paid 
for  his  share,  viz*  3,714/.   minus  the  amount  of  what 
Franklyn  should   appear  to  have  drawn  out  during  the 
partnership  on  his  private  account  and  applied  to  his  pri- 
vate use.  The  agreement  then  recited,  that  the  title-deeds 
of  three  of  the  public-houses  in  question,  and  which  were 
to  pass  to  Thomas  as  part  of  the  partnership  assets,  were 
lodged  with  Messrs.  Husbands,  of  Plymouth,  bankers,  as 
a  security  for  money  advanced  by  them  to  Franklyn  and 
Squire;  and  that  Husbands,  having  a  judgment  for  the 
same  debt,  had  issued  execution,  and  sundry  effects,  part 
of  the  Tamar  Brewery,  were  taken  by  the  Sheriff  and 
sold,  but  the  money  had  not  been  paid  over;  and  it  then 
stipulated,  that  the  money  should  be  paid  to  Husbands; 
that  Thomas  should  discharge  the  reminder  of  the  debt 
to  Husbands,  so  as  to  liberate  the  deeds  pledged,  and  that 
thenceforth  those  deeds,  and  the  premises  to  which  they 
related,  should  be  considered  as  pledged  to  Franklyn  for 
the  sums  agreed  by  that  instrument  to  be  secured  to  him. 
In  pursuance  of  this  agreement,  in  the  following  year,  the 
debt  to  Messrs.  Husbands  was  discharged,  and  the  present 
plaintiff,  John  Wells  Boxon,  who  was  Husbands'  solicitor, 
gave  his  receipt  for  the  amount,  and  acknowledged  having 
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received  of  John  Ellis ,  Esq*  1 9888/.  the  balance  due  from  ^j^^h.  Ch,  m  Eq. 
Franilyn  and  Squire^  for  the  use  of  Messrs.  Husbands.        1829. 
This  receipt  is  dated  the  7th  May^  1818.    Bozon  abo,  at         ^^^on 
the  same  time,  signed  the  following  acknowledgment: —  v. 

"  London,  7th  May,  1818. 
"  The   deeds  of  the  public  houses,  the   property  of 
Messrs.    Thomas ,  Franklyn,  and  Squire,  lodged  in  the' 
hands  of  Messrs.  Husband  and  Son,  are  now  in  my  posses- 
sion,  as  Franklins  solicitor,  under  the  agreement  of  the 
6th  August,  1817." 

I  consider  this  as  an  important  document,  because  John 
Ellis,  who  paid  the  money,  was  a  solicitor  himself  engaged 
in  these  transactions,  and  one  of  the  conveying  parties  to 
the  defendants.  Its  importance  arises  from  the  question 
of  notice,  because  it  gives  a  colour  and  construction  to 
much  of  the  evidence  introduced  upon  that  question. 
Persons  who  were  told  that  the  deeds  were  in  Boxons 
possession  (if  circumstances  led  them  to  a  communication 
with  EUis  upon  this  subject),  were  fully  entitled  to  pre« 
sume  that  Boxon  held  them  upon  the  footing  of  this  ac- 
knowledgment, that  is,  for  Franklyn,  and  as  his  solicitor. 
It  then  appears  that  the  plaintiffs  being  solicitors  and 
about  to  dissolve  their  partnership,  and  having  a  large 
sum  (mr.  1,164*/.  \5s.  5d,)  due  to  them  on  account  of  bu- 
siness done  for  Franklyn  and  Squire,  applied  to  Franklyn 
for  payment.  He,  they  say,  not  having  the  means  of 
payment,  in  November,  1819,  consented  that  they  (the 
plaintiffi)  should  hold,  as  equitable  mortgagees,  the  leases 
and  title-deeds  of  the  three  public  houses  before  alluded 
to,  by  way  of  security  for  their  debt,  and  that  the  same 
should  be  paid  out  of  the  monies  secured  to  Franklyn  by 
the  agreement  of  the  6th  August,  1817. 

The  transaction  with  Franklyn  in  1817,  left  Thomas  in 
sole  possession  of  the  brewery  and  its  appurtenances. 
He  appears  immediately  to  have  required  assistance.  In 
1818,  we  find  him  in  partnership  with  ElUs  and  Corbie; 
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Etch.Ch.iHEq,  a  bankvupt  111  ISSO,  but  contesting  the  commission.  At 
^  the  end  of  ISSO,  Corbie  withdrew  from  the  partnership, 
BozoN  and  ElUs  alone  remained.  He  seems,  at  that  time,  to 
Williams.  ^^^^  1>^>^  &  mortgagee  of  the  plant,  these  leaseholds,  and 
other  premises.  The  two  defendants,  Williams  and  Wei- 
bore  Ellis,  appear  to  have  severally  made  large  advances 
to  Ellis  and  the  persons  engaged  in  the  partnership,  and, 
as  a  mode,  I  presume,  of  recovering  back  their  money, 
they  agreed  to  purchase  the  whole  concern.  This  was 
afterwards  carried  into  execution  by  agreement,  dated 
6th  November,  1821.  And  by  indenture  dated  1st  April, 
18Sdi  TAomas  assigns  all  his  interest  in  the  leaseholds  to 
the  defendants;  and  their  title  is  confirmed  by  indentures 
of  lease  and  release  of  the  SOth,  and  31st  July,  l9ltS,  be- 
tween c/bAn  ElUsodhe  one  part ;  Ramsbottom  of  the  second 
part;  one  WooUey  o(  the  third  part;  CorMeof  the  fourth 
part;  Everett  and  Co.,  bankers,  of  the  fifth  part;  fFilliams 
and  Co.,  bankers,  of  the  sixth  part;  and  the  defendants 
William  Williams,  and  Welbore  Ellis,  of  the  seventh 
part ;  all  of  whom  thus  concur  in  making  a  title  to  the  de- 
fendants. This  deed  is  particularly  pointed  out  on  the 
part  of  the  plaintiffs,  in  order  to  notice  an  admission  con* 
tained  in  it  on  the  part  of  John  Ellis,  that  he  was  not 
then  in  a  condition  to  assign  and  deliver  the  leases  of  the 
public-houses  in  question  to  the  defendants,  but  which  uih 
questionably  refers  to  FranklyfCs  lien  upon  them«  We 
come  next  to  the  transaction  of  18S4;  the  arrangement 
between  Franklyn  and  the  defendants,  upon  whidi,  in  a 
great  measure  thb  cause  depends.  Franklyn  uMl  them  all 
his  interest  for  1,500/.,  of  which  the  greator  part  was  to 
be  applied  in  satisfaction  of  certain  debts  owing  from 
Franklyn.  This  arrangement  was  reduced  into  writing, 
in  an  agreement  dated  S6th  February,  18@4,  and  made 
between  Joseph  Carter  Wood,  and  Franklyn,  but  which 
did  not  contain  the  slightest  reference  to  smy  charge  or 
lien  created  by  Franklyn  on  any  of  the  public  houses  in 
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question j  and  which  was  followed  by  a  series  of  deeds,  all  EjccM,  ch,inBq, 
dated  on  the  Ist  June,  1824.  .  lSg9.  ^ 

The  first  question  mooted  upon  these  facts,  was,  whe-'  Bozon 
ther  Franklyn  was  not  a  necessary  party  to  the  suit.  The  Williams 
opinion  I  have  formed  upon  the  merits  relieves  me  from 
the  necessity  of  considering  that  point.  The  merits  are, 
whether  the  plaintiffs  are  equitable  mortgagees,  and 
entitled  to  relief  against  the  defendants,  in  consequence 
of  their  having  notice  of  the  deposit.  There  seems 
no  reasonable  doubt  that  the  plaintiffs  are  equitable 
mortgagees  as  against  Franklyn^  and  entitled  to  all  the 
remedies  attached  to  that  character.  It  is  nevertheless 
surprising,  that  the  plaintiffs,  being  FranklyiCs  solid-* 
tors,  and  perfectly  apprized  of  Franilyris  embarrassed 
situation,  should  rest  a  fact  so  important  to  their  se- 
curity upon  parol  testimony  only,  and  that,  accidental 
conversation.  The  original  conversation  in  which  the 
contract  was  made,  seems  to  have  passed  in  the  presence 
(XBinson  and  Franttyn  alone. 

The  next  question  is  on  the  notice.  Here,  before  ad« 
verting  to  the  evidence,  it  is  proper  to  explain,  that  I 
think  notice  of  BowofCs  possession  of  the  title-deeds, 
and  notice  of  the  debt  from  Franklyn  to  Bozon  are 
not,  either  severally  or  conjointly,  that  notice  which 
will  entitle  the  plaintiffs  to  the  relief  they  ask  by  this 
bill.  The  possession  of  the  client's  deeds  by  his  so- 
licitor is  so  usual,  so  much  in  the  ordinary  course  of  trans- 
actions, that  there  is  nothing  in  it  which  should  put  a  pur- 
chaser upon  inquiry;  but,  in  this  case,  there  is  still  less  in 
that  drcumstauce,  because  EUh,  from  whom  the  defbnd- 
ants  bought,  was  in  the  actual  possession  of  a  written  ac- 
knowledgment from  Bozon,  that  it  was  as  solicitor  for 
Franklyn  that  he  held  those  deeds.  Notice  of  the  fact 
that  Bozon  had  the  custody  of  the  leases  was  so  far  from 
imposing  upon  Ellis,  or  Thomas,  or  the  defendants,  the 
duty  of  inquiring  upon  what  terms  Bozon  held  them,  that, 
in  my  opinion,  the  moment  Bozon  acquired,  by  contract 
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E*i^Ch,iMEq^  with  Frankfyn,  an  interest  in  the  leaseholds  beyond  what 

V       "  '  ^     his  character  of  solicitor  conferred,  it  became  incumbent 

BozoN        upon  him  to  communicate  the  fact  to  EUis,  or  TAamaSf 

Williams      ^'  ^^^  defendants,  or  whoever  was  in  the  visible  o?nier- 

ship  of  the  Tamar  Brewery,  and  its  appurtenances.     It  is 

to  him,  and  not  to  the  other  side,  that  laches  is    to  be 

imputed  at  this  period  of  the  transaction. 

Then,  as  to  notice  of  the  fact  that  the  plaintiffs  had  a 
demand  for  business  upon  Franklyn^  that  is  not,  any 
more  than  the  other,  the  notice  requisite  to  the  plaintiffs* 
case:  it  stops  short  of  what  they  must  shew.  If  the  point 
now  in  discussion  were  whether  the  Court  ought  to  com- 
pel the  plaintiffs  to  deliver  up  the  leases  to  WilUams  and 
ElUs,  the  notice  of  the  debt  might  be  material;  but  the 
present  question  is,  whether  the  Court  shall  establish  the 
plaintiffs'  claim  against  the  land.  My  opinion  is,  that  the 
plaintiffs,  to  succeed  in  this  suit,  must  fix  upon  the  de- 
fendants actual  or  constructive  notice  of  the  agreement  be- 
tween Franklyn  and  the  plaintiffs,  by  which  the  deeds 
were  to  remain  in  their  custody,  as  a  security  for  their 
debt.  They  say  this  is  done;  it  is  for  me  to  examine 
how  far  this  assertion  is  borne  out  by  facts.  The  defend- 
ants upon  their  oaths  deny  it  distinctly  and  positively ;  it 
must  therefore  be  proved  against  them  by  two  witnesses; 
or,  at  least,  by  one  witness  and  circumstances,  and  in  such 
a  way  as  to  establish  it  satisfactorily.  Franklyn  is,  I  thinks 
the  only  witness  who,  by  parol,  proves  direct  personal 
notice  upon  either  of  the  defendants.  His  competency 
was  objected  to,  perhaps  with  justice^  but  I  shall  dismiss 
the  question,  because  his  deposition  was  read,  and  a  slight 
examination  will  shew  how  little  reliance  can  be  placed  on 
it.  What  I  shall  first  particularly  point  out,  is  evidence 
favourable  to  the  defendants :  I  select  it  because  it  is  of 
the  highest  character;  I  mean  the  deeds  which  passed 
under  Franklyn's  hand  and  seal.  The  first  and  most  im- 
portant deed  is  the  general  agreement  between  Franklyn 
and  the  defendants^  dated  the  1st  otJune^  1824.  This  in- 
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Btrument  contains  a  recital  of  the  leases  and  an  agree-  Exeh.Ch.inEq, 

1829* 
ment  on  the  part  of  Franilyn,  to  assign  them  to  the  de-  ^ 

fendants,  but  without  the  least  intimation  that  they  were  Bozon 
sabject  to  any  such  charge  as  that  to  which  Franklyn  now  Williams. 
swears,  and  of  which  he  pretends  he  had  given  them  ex- 
press notice.  The  instrument  contains  also  a  recital  that 
Franklyn  was  indebted  to  various  persons,  of  whose  names 
he  had  delivered  a  list  to  the  defendants,  and  the  defend- 
ants covenant  with  Franklyn  to  discharge  those  debts ; 
but  here  ag^n  there  is  no  intimation  that  any  of  the 
creditors  had  a  charge  or  lien  upon  the  premises. 

It  may  perhaps  be  doubtful,  upon  the  circumstances,  whe« 
ther  or  not  Franklyn  can  sustain  an  action  upon  this  cove- 
nant, against  the  defendants,  for  not  relieving  him  from 
the  plaintiflb'  debt;  it  is  no  part  of  my  duty  now  to  discuss 
that  question*  The  important  observation  is,  that  though 
Franklyn  insists,  with  some  colour,  that,  in  this  clause,  he 
vas  stipulating  with  the  defendants  for  the  payment  to 
the  plaintiff's  of  this  identical  debt,  there  is  not  the  slight- 
est allusion  to  any  charge  or  lien  for  securing  it.  How 
are  these  omissions  to  be  accounted  for?  And  with  this 
deed  in  my  hand,  what  reliance  can  I  place  upon  Frank- 
lyn's  testimony,  when  he  deposes,  not  only  to  the  fact  of 
the  equitable  mortgage,  but,  in  opposition  to  the  oaths  of 
the  defendants,  swears  that  he  had  given  the  defendants 
clear  and  distinct  notice  of  it?  The  effect  of  these  instru- 
ments does  not  stop  here;  the  leaseholds  are  actually  as- 
signed to  the  defendants  by  a  separate  deed  of  the  same 
date,  and  which  deed,  containing,  as  it  does,  covenants 
against  existing  incumbrances,  and  for  further  assur- 
ance, is  totally  inconsistent  with  his  story.  How  is  it 
possible  to  suppose,  that,  previous  to  executing  these 
deeds,  Franklyn  had  actually  communicated  to  Williams 
the  equitable  charge  now  in  question,  and  that  Williams 
accepted  the  property  with  this  charge?  I  cannot  bear 
it  said  that  Franklyn  did  not  know  what  he  signed.  That 
is  to  be  listened  to  only  where  fraud  or  imposition  is 
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Bxek.  Ch,inEq.  duu^d;  bitt  there  is  not  in  this  case  the  least  colour  for 

such  an  impotation.  I  must  consider  these  documents,  there- 
fore, as  contradicting  the  testimony  otFranklyn^  and  strong- 
ly confirming  the  imswer  of  the  defendants.  The  next 
document  used  in  the  argument  which  I  shall  notice,  is 
the  list  of  debts  signed  by  JFranilyu,  and  produced  from 
the  custody  of  the  defendants,  and  in  which  the  plaintifi^* 
claim  on  Framklyn  is  stated,  I  assume  this  paper  to  be 
the  list  of  J^ra«i('/yit'#  debts  referred  to  in  the  agreement 
of  the  1st  otJune,  1824,  and  which  debts  the  defendants 
covenant  with  Franklyn  to  discharge.  This  is  said  to  af- 
ford evidence  that  the  defendants  had  notice  of  the  depo- 
sit :  it  shews  that  they  knew  of  a  claim  by  the  plainlifis 
upon  Franklyn^  but  nothing  more.  There  has  been  cer- 
tainly some  misunderstanding,  but  there  is  not  in  the  list 
the  slightest  allusion  to  the  lien  or  charge  now  in  quea- 
tion,  or  to  the  contract  of  deposit;  an  omission  which 
seems  to  me  irreooncileable  with  Franilyn's  testimony, 
that  he  had  spoken  of  it  openly  to  Williams* 

For  the  purpose  of  proving  their  proposition,  the  plain- 
tiffs also  resort  to  two  letters,  one  dated  in  November,  1823, 
from  Franklyn  to  Amory^  the  solicitor  of  the  defendants, 
and  the  other  from  Franklyn  to  the  defendant  WiUiams 
himself.  The  expressions  in  both  these  letters  are  suffi- 
ciently accounted  for  by  the  treaty  for  the  liquidation  of 
Franklyn  s  debts,  and  the  known  and  acknowledged  feet 
that  Bozon  had  the  custody  of  the  leases  as  Franklytis 
solicitor.  In  the  letter  to  Amory,  is  a  statement  by  Frank' 
lyn  of  his  debts,  and  of  the  measures  he  had  taken  to 
compromise  them.  If  it  had  not  been  known  that  Bozon 
had  the  leases  as  Franklyn  s  solicitor,  and  that  he  had  a 
demand  upon  Franklyn,  the  expression  in  this  letter  might 
have  put  Amory  upon  inquiry,  but  they  appear  to  be 
quite  satisfied  by  these  two  facts,  and  did  not  in  the 
least  suggest  a  contract  of  equitable  deposit,  or  any  thing 
beyond  the  possibility  of  the  common  lien  of  an  attorney, 
a  claim  quite  different  from  that  which  is  now  contended 
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for.     The  letter  to  Williams  contains  also  a  list  of  Frank-  ^^ch.  ch.  in  Eq. 

1329. 
lyn*s  debts^  and  only  mentions  the  plaintifTs  demand  among     v     ^^  ' .  • 

them,  without  referring  to  the  leases  at  all.    The  obser*        Bozon 
vation  upon  it  is,  therefore,  feebler  than  upon  the  other      Williams. 
letter. 

Another  fact  pressed  upon  the  Court  on  this  subject 
is  a  pencil  memorandum,  proved  to  be  the  hand-writing 
of  Mr.  Amory,  on  a  schedule  to  a  deed,  between  John 
Ellis  (the  person  to  whom  Bozon  gave  the  acknowledg- 
ment that  he  was  in  possession  of  the  deeds  as  solicitor  to 
Franklyu,)  and  the  defendants,  with  several  other  persons. 
It  appears  that  Ellis  had,  in  the  course  of  these  trans- 
actions, become  the  proprietor  of  this  brewery,  and  ac- 
quired an  important  interest  in  its  appurtenances,  and, 
among  others,  the  public  houses,  the  subject  of  this  cause. 
The  defendants,  having  made  large  advances,  were  desirous 
to  purchase  the  concern,  and  a  deed  is  entered  into  be- 
tween Ellis  and  the  defendants  for  that  purpose.  It  is 
dated  the  6th  November ^  1821,  and  by  it  Ellis  agrees  to 
sell  to  Williams  and  Ellis,  at  a  valuation,  his  interest  iu 
the  leases,  stock,  &c.,  mentioned  in  the  second  schedule 
to  the  said  indenture ;  and  the  indenture  contains  a  cove- 
nant that  the  third  schedule  is  a  true  and  perfect  account 
of  all  the  charges  and  incumbrances  on  the  premises,  of 
which  he  (Ellis)  had  any  notice,  except  such  as  are  speci- 
fied in  the  body  of  the  deed.  Now,  there  is  no  allusion, 
either  in  the  deed  or  in  the  schedule,  to  the  plaintiff's  debt ; 
nrhich  very  clearly  shews  that  Ellis,  who  was  an  attorney, 
and  who  wad  in  the  actual  possession  of  Bozon* s  written 
acknowledgment  that  he  held  the  indentures  of  lease,  did 
not  understand  that  this  possession  was  coupled  with  an 
equitable  mortgage  of  the  messuages.  The  pencil-mark 
on  the  schedule  used  for  the  plaintiffs,  is  represented  to 
amount  to  an  admission  of  notice  of  the  equitable  mort- 
gage now  in  question,  in  opposition  to  Amorys  denial  con- 

VOL.  III.  M 
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Erch.  Ch,inEq.  tained  in  his  deposition.     But  it  is  impossible  to  draw  any 

^ 'y     such  conclusion  from  it.    Inferences  from  extraneous  facts, 

BozoN  impeaching  the  truth  of  a  solemn  denial  upon  oath,  ought 
Williams.  &t  least  to  be  clear  and  direct;  and  such  can  hardly  be 
said  to  belong  to  the  memorandum  in  question,  even  sup- 
posing it  was  both  distinct  and  intelligible,  which  it  is  not. 
I  find  myself  quite  unable  to  say  of  what  words  it  is  com- 
posed ;  nor  can  I,  in  any  way,  determine  what  Amory  meant 
by  it:  it  is  sufficient,  for  the  present  purpose,  to  say,  that 
it  conveys  no  distinct  intimation  respecting  the  present 
subject,  and,  if  it  did,  would  carry  it  no  further  than  to  an 
attorney's  claim  of  lien  on  his  client's  deeds.  And  I  may 
add,  by  the  way,  that,  if  Amory  merits  credit,  the  plaintifTs 
first  open  claim  was  a  claim  of  this  description,  and  not 
the  claim  made  upon  this  record. 

The  next  circumstance  relied  upon  by  the  plaintiffs,  as 
evidence  of  notice,  is  the  deed  of  the  Slst  July,  18S3,  to 
which  the  defendants  are  parties :  it  is  the  assignment  from 
John  Ellis  and  others,  to  WilliafM  and  Welbore  EUis, 
the  defendants.  It  is  there  recited  that  John  ElKs  was 
not  in  a  condition,  at  that  time,  to  assign  and  deliver  the 
leases  in  question,  with  some  others,  to  Williams  and  Wei- 
bore  Ellis;  and  the  notice  of  this  incapacity,  which  the  re- 
cital demonstrates,  is  treated  as  notice  of  this  supposed 
equitable  mortgage.  Whereas,  it  is  quite  obvious  that 
this  recital  must  have  had  in  view  FrardclyrCs  claim  under 
the  agreement  of  August,  1817,  which,  to  the  knowledge 
of  all  the  parties,  limited  and  fettered  John  Ellis's  power 
over  these  leases,  but  goes  no  step  beyond  it.  This  is  too 
clear  for  discussion. 

It  has  been  argued,  that  these  circumstances,  or  some 
of  them,  if  they  do  not  amount  to  notice,  placed  the  de- 
fendants under  the  necessity  of  inquiring  of  Bozan  on 
what  terms  he  held  the  leases,  in  which  case  they  would 
have  obtained  the  notice;  and,  in  support  of  this  argu- 
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juent,  Dameh  v.  Davidson  (a),  and  other  cases  establishing  ExOi.  en  in  E^. 
that  proposition,  were  cited.    That  proposition  is,  that,  if  a  ^  '  ^ 

purchaser  of  land  sees  a  tenant  in  possession,  he  is  bound  to  Bozon 
inquireof  that  tenant  what  his  interest  is,  and,  if  he  does  not,  Williams. 
he  must  take  the  consequences.  If  the  present  case  ranged 
within  that  class  of  cases,  I  should  come  to  the  conclusion 
which  the  plaintiffs  desire;  but  it  seems  to  me  of  an  en- 
tirely different  description*  A  tenant  seen  in  the  actual 
possession  of  the  land  may  have  in  it  almost  any  extent  of 
interest:  he  may  be  tenant  from  year  to  year,  for  any 
number  of  years,  for  life  or  lives;  or  he  may  hold  under  an 
agreement  upon  any  conditions*  It  would  be  highly  in- 
equitable that  he  should  not  have  the  just  benefit  of  his 
previous  contract,  when  the  purchaser  knows  that  the 
tenant  has  some  interest  or  other,  without  knowing  what, 
and  not  only  has  the  means,  but  is  called  upon  to  ascertain 
what  it  is.  In  the  present  case,  the  plaintiffs  have  no  pos- 
session denoting  any  interest  in  the  land;  they  had  the 
parchments,  and  had  them  naturally  as  the  law-agents  of 
the  owner;  and  they  held  this  out  under  their  hands  to  all 
concerned. 

Again,  it  is  stated  to  have  been  decided,  that  the  mere 
deposit  of  deeds  constitutes  an  equitable  mortgage,  even 
without  a  wx>rd  being  said;  and  from  this  it  is  argued, 
that,  when  the  defendants  knew  the  plaintiffs  had  the 
deeds,  they  should  have  inferred  that  it  was  as  mortgagees. 
Where  it  has  been  so  decided,  it  has  always  been,  where 
the  possession  could  be  accounted  for  in  no  other  way, 
or  the  holder  was  otherwise  a  stranger  to  the  title  and  the 
lands.  I  concur  entirely  with  those  eminent  persons  who 
regret  the  inroad  which  the  doctrine  of  mortgage  by  mere 
deposit  has  made  upon  the  wise  provisions  of  the  statute 
of  frauds.  So  far  as  it  has  been  carried  by  a  course  of 
decifflon,  I  think  it  my  duty  to  follow,  but  no  further.     It 

(a)  leVes.  249. 
M  2 


\Q2  CASES  IN  THE  EXCHEQUER^ 

£xeh.Ch,inEti.  does  not  appear  to  me  to  be  just,  in  support  of  such  a 
*  ^  doctrine,  to  strain  equivocal  circumstances  into  evidence 
RozoN  of  notice  most  positively  denied  upon  oatb,  and  to  impose 
WiLUAus  ^P^**  *  purchaser,  in  favour  of  a  solicitor,  the  task  of  ask- 
ing that  solicitor  whether  the  representation  made  by  him, 
tinder  bis  hand,  is  true  or  false.  In  truth,  I  think  the 
•negligence  is  to  be  imputed  to  the  plaintiffs.  They  were 
^o  connected  with  Franklyn^  and  with  the  concera  of  the 
Tamar  Brewery,  that  they  could  not  have  been  ignorant 
of  what  was  passing.  They  must  have  known  of  the.jpftri- 
ous  transfers  which  took  place.  No  other  persoA~'is 
brought  forward  as  the  solicitor  of  Franklyn.  It  is  mar- 
vellous that  it  did  not  occur  to  them  after  the  equitable 
mortgage  was  made,  as  they  say,  to  give  a  formal  and  a 
written  notice  to  some  of  the  parties  through  whose  hands 
the  concern  passed,  of  the  change  in  their  situation,  and 
-that  they  were  become  equitable  mortgagees,  by  a  secret 
conversation,  and  were  no  longer  mere  solicitors  in  posses- 
sion of  their  clients*  papers.  The  liability  of  the  defend- 
ants to  Franklyn  upon  the  covenant  contained  in  the 
agreement  of  June,  18:84,  and  their  right  to  a  decree  for 
delivery  to  them  of  those  deeds  without  paying  the  debt, 
the  subject  of  the  covenant,  are  questions  which  do  not 
arise  in  this  cause.  As  notice  b  not  established,  I  am  of 
'Opinion  the  bill  must  be — 

Dismissed,  with  costs. 
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£.rch,  Ch*  in  Eq, 

John  Groves  «.  Levi  Groves,  ^TTXT"^ 

1  HE  bill  stated  an  indenture,  dated  Slst  December,  1812,     "^^ggg '*• 
made  between  t/oAit  Gtadwyn,  of  the  first  part;  the  plain-      Feb,  Ztd. 

liff,  of  the  second  part ;  the  plaintiflP's  late  brother,  Simon  »'"  ^^  *he  con- 

(?ror^«,  of  the  third  part;  7%of9MMJFbx»  Gentleman,  of  the  estate,  alleged 

fourth  part;  c/bAn  Go/ltfin^,  of  the  fifth  part;  and  Bamch  tohaye^b^elT 

Fox,  of  the  sixth  part;  by  which,  in  consideration  of  the  JJia^fJJt  *htm 

sum  of  500/.  paid  by  the  plaintiff  to  John  Gladwyn^  and  and  to  have  been 

,  ,  conveyed  to  an 

of  the  sum  of  250/.  therein  expressed  to  be  paid  by  Simon  ancestor  of  the 
Graces  to  John  Gladwyn,  John  Gladwyn  granted,  bar-  frartee*tor  the* 
gained,  sold,  aliened,  enfeoffed,  conveyed,  and  confirmed,  pWn'iff.  dis- 

^  nissedf  but 

unto  Thomas  Fox,  and  his  heirs,  divers  hereditaments  without  cdtts; 
and  premises  therein  described,  (that  is  to  say),  certain  written  agfee- 
premises  therein  mentioned,  as  agreed  to  be  purchased  by  "o^^'tnut*"" 
the  plaintiff  at  the  price  or  sum  of  500/.,  as  also  certain  signed  by  the 
premises  agreed  to  be  purchased  by  the  said  Simon  Groves  cestor,  and  no 
at  the  price  or  sum  of  250/.,  to  hold  the  former  premises  o?tbepIyraem 
to  the  uses  therein  mentioned,  but  to  hold  the  other  pre-  of  the  purchase 

*  money  by  the 

mises,  that  is  to  say,  those  agreed  to  be  purchased  by  Sir  piaintifr;  though 
mon  Groves  at  the  price  of  250/.,  to  such  uses  as  the  dem^ofconl' 
said  Simon  Groves  should,  in  manner  therein  mentioned,  J^lLP^fl^l^ 

'  '    by  the  plaintiff, 

appoint;    with  remainder  to  the  use  of  the  said  Simon  and  of conTena- 

,,  ,  ,  .  r      I.-  ^        1  IT  •    J       a.      'ion*  in  which 

Groves,  and  his  assigns,  for  nis  natural  life;  remainder  to  the  defendant's 
the  use  of  the  said  Thomas  Fox,  and  his  heirs,  during  the  stat^^haTdie 
natural  life  of  the  said  Simon  Groves,  in  trust,  for  the  sole  pi^inti^  ^^ 

.  purchased  the 

lienent  of  the  said  Stmon  Groves,  to  the  intent  that  any  property  in  his 
wife  of  Simon  Groves  might  not  be  entitled  to  dower ;  with  vu.w^of^\ving 
remainder  to  the  use  of  the  heirs  of  the  said  Simon  Groves*  ll!"  *  **'*  ^®f . 

'    the  county  t  this 

for  ever:  and  a  fine,  levied  pursuant  to  a  covenant  in  the  evidence  w«s 
said  indenture.    The  bill  further  stated,  that  although  contradictory. 

Sgmbie: — that 
this  Court  will 
not  aisist  a  par* 
^7  IB  getting  back  au  estate  couveyed  hy  him  for  an  illegal  purpose,  as,  to  enable  the  grantee  to  vote 
at  an  deetion,  or  to  sit  in  Parliament,  even  though  it  has  not  been  used  for  the  illegal  purpose. 

The  Court  will  not,  generally  speaking,  enforce  an  agreement  wholly  voluntaiy,  and  without 
cotisidera^on. 
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Mxch.  Ci,  in  Eq.  it  was  in  the  said  indenture  expressed  that  Simon  Groves 
1829 

^     had  agreed  to  purchase,  at  the  price  of  250/.,  the  meadow- 

Groves       land  therein  described ;  yet  the  fact  was,  that  the  purchase 

GRovEi.       of  the  siEiid  premises  was  made  for  and  on  behalf  of  the 

plaintiff;  and  the  250L,  the  purchase-money  for  the  same, 

was  paid  to  the  said  John  Gladwynf  not  with  or  out  of  the 

/  y  /  ^,'/^SJ\  mome%  belonging  to  the  said  Simon  Groves,  but  with  and 

v/  yi^J,  ,  Jy  3   out  of  the  proper  monies  of  the  plaintiff,  and  the  agreement 

and  understanding  between  the  said  Simon  Groves  and 
the  plaintiff  was,  that  Simon  Groves,  though  the  convey* 
ance  was  made  to  him  as  aforesaid,  was  to  hold  the  pre- 
mises so  conveyed  to  him,  as  a  trustee  for  plaintiff,  and  was 
to  execute  a  proper  conveyance  thereof  to  plaintiff,  or  as 
he  should  direct,  when  called  upon  so  to  do ;  and  he  ac- 
cordingly made  and  signed  one  or  more  acknowledgments 
or  memorandums  in  writing  to  that  effect;  that  Simon 
Groves  really  was  a  trustee  for  plaintiff  of  the  premises  so 
purchased  of  the  said  John  GUuiwyn  at  the  price  of  250/., 
and  conveyed  to  the  said  Simon  Groves;  and  that  Simon 
Groves  never  was  in,  or  ever  entered  into,  the  possession 
of  the  premises  so  conveyed  to  him,  or  into  the  receipt  of 
the  rents  and  profits  thereof,  or  of  any  part  thereof;  but, 
on  the  contrary,  the  plaintiff,  as  the  owner  thereof,  upon 
the  said  purchase  thereof  being  made,  entered  into  posses- 
sion thereof,  or  into  the  receipt  of  the  rents  and  profits,  and 
had  ever  since  continued,  and  still  was,  in  such  possession 
or  receipt ;  that  Simon  Groves  died  on  the  6th  day  otJanu^ 
ary,  1823,  intestate^  leaving  the  defendant,  his  nephew  and 
heir-at-law,  upon  whom,  as  such  heir-at-law,  the  said*  pre- 
mises descended :  but  the  defendant,  knowing  that  Simon 
Groves  was  a  trustee  thereof  for  the  plaintiff,  after  the 
death  of  Simon  Groves,  and  on  the  20th  February,  1824, 
signed  an  acknowledgment  or  undertaking  in  writing,  re- 
specting the  said  premises,  to  the  following  effect: 


(C 


I  acknowledge  that  the  close  of  land,  an  allotment  on 
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"  LUtleCommonfin November, l8l2yConyeyedhyMr.  John  Exch.ch.inEq. 

"  Gladwyn  and  others  to  my  late  uncle  Simon  Groves,  was  . 

"  paid  for  with  the  money  of  my  uncle  John  Groves,  and 

"  was  so  conveyed  to  my  said  uncle  Simon,  to  make  him 

"  a  vote  for  the  county;  and  I,  having  no  clum  to  the  said 

''  land,  excepting  as  heir-at-law  of  my  uncle  Simon,  do 

"  hereby  agree  to  convey  it  to  my  uncle  John,  when  re- 

"  quired  by  him  to  do  so,  without  any  further  considera- 

"  tion;  but  my  said  uncle  John  is  to  indemnify  me  from  all 

"  expense  of  the  conveyance.  Jyottd  2Qt\i  February,  1824. 

Levi  Groves.'* 
Witness  to  the  signing^  S.  Luckham, 

of  the  above.  )    Gerd.  Sampson. 

The  bill  prayed  that  the  defendant  might  be  decreed 
to  execute  a  proper  conveyance  to  the  plaintiff^  or  as  he 
should  direct,  of  the  premises,  and  an  injunction  to  restrain 
the  defendant  from  proceeding  in  ejectment. 

The  defendant,  by  his  answer,  denied  all  knowledge  of 
the  circumstances  under  which  the  property  was  purchased 
and  conveyed  to  Simon  Groves:  and  contended,  that  Si' 
mom  Groves  was  the  actual  owner  of  the  premises,  and  in 
the  possession  thereof;  and  that,  upon  his  decease,  the 
prembes  descended  to  the  defendant  as  his  heir-at-law. 
The  defendant  admitted,  that,  after  ^mo/t  Groi^e^'^  death, 
he  signed  the  acknowledgment  set  forth  ii^  the  bill,  but  al- 
leged that  he  signed  the  same  through  ignorance  of  the 
fiurts,  and  in  reliance  on  the  representations  of  the  plain- 
tiff, as  to  the  circumstances  under  which  the  property  had 
been  purchased  and  conveyed;  which  representations  he 
had  since  discovered  and  believed  to  be  wholly  untrue:  and 
that  he  was  induced  to  sign  such  acknowledgmenti  and  to 
trust  to  the  representations  of  the  plaintiff,  in  consequence 
of  the  promises  and  assurances  of  the  plaintiff,  that  he 
would  assist  him  in  his  trade. 

Both  parties  entered  into  evidence.     The  general  effect 
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Eich.  ciu  in  Eq.  of  thc  evidence  being  detailed  in  the  judgment,  it  is  suffi- ' 
^  '  ^  cient  to  state,  that  the  plaintiff  proved  the  execution  of  the 
QuovEs  conveyance;  the  payment  by  him  of  the  expenses  of  the* 
anovrs.  conveyance;  that  he  had  always  been* in  possession;  that* 
Simon  Grovet  had  never  been  in  possession;  and  that, 
in  conversation  with  various  persons,  Simon  Groves  had 
repeatedly  stated  that  the  land  was  his  brother's  (tbe 
plaintiff's),  and  had  been  bought  in  Simon  Groves^s  name, 
for  the  purpose  of  giving  him  a  vote  for  the  county.  The 
evidence  also  tended  to  negative  any  fraud  on  the  part  of 
the  plaintiff  in  obtaining  the  acknowledgment  from  the  de« 
fendant.  The  defendant  examined  several  persons,  to 
prove  declarations,  both  by  the  plaintiff  and  the  defend- 
ant, that  the  land  in  question  was  the  property  of  Simon 
Groves,  and  that  the  plaintiff  was  in  possession  only  as  te- 
nant to  Simon  Groves. 

Mr.  Jervis,  and  Mr.  Lovai,  for  the  plaintiff. — The  de- 
fendant, having  signed  an  acknowledgment  that  he  is  a 
trustee  for  the  plaintiff,  cannot  now  relieve  himself  from 
tbfit  admission.  This  case  is  stronger  than  Gascoigne  v. 
Thuring  (a),  in  which  the  evidence  was  not  sufficient  to  es- 
tablish the  trust.  In  Curtis  v.  Perry  (6),  the  Court,  it  is 
true,  would  not  interfere  where  ships  had  been  registered 
in  the  name  of  another  person,  with  a  view  of  enabling  the 
real  owner  to  employ  tliem  in  contracts  with  government, 
which,  as  a  member  of  Parliament,  he  was  restricted  by  law 
from  doing.  But  the  distinction  between  that  case  and 
tbe  present  is,  that  there  the  illegal  purpose  had  been  an- 
swered, here  it  l^as  npt;  for  Simon  Groves  never  voted  in 
respect  of  this  property.  In  Ward  v.  I^ant  (c),  where  a 
father  executed  a  bond  to  his  daughter,  to  avoid  the  pay- 
ment of  taxes,  but  ahvay  s  kept  it  by  him,  the  Court  consider- 


{«)  1  Vern.  366.  (6)  6  Vcs.  740. 

(c)  Prec.  in  Chancery,  182. 
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ed  it  as  an  inconiptete  transaction,  and  thought  that,  if  the  Exch.cLmEq* 
daughter  had  obtained  possession  of  the  bond,  relief  would 
be  granted  against  it.  And  in  Birch  r.  Blagrave  (a),  where* 
a  man  made  a  fraudulent  conveyance  of  his  estate,  thinking 
that,  by  so  doing,  he  might  swear  to  his  want  of  qualifica- 
tion to  serve  the  office  of  Sheriff,  but  did  not  in  fact  take 
the  oath,  and  afterwards  paid  the  fine,  and  by  his  will  de- 
Tised  the  estates,  the  Court  relieved  against  the  conveyance, 
the  illegal  purpose  for  which  it  had  been  executed  not 
having  been  answered.  So,  in'  Platamore  v.  Staple  (6), 
an  injunction  was  granted,  to  restrain  the  defendant  from 
suing  for  a  rent-charge  granted  to  .qualify  him  to  sit  in 
Parliament,  the  purpose  for  which  it  was  granted  never 
having  been  answered. 

Mr.  Rose  and  Mr.  Warry^  for  the  defendant. — The 
question  is,  whether  there  is  such  a  resulting  trust  for  the 
plaintiff  as  entitles  him  to  come  into  this  Court  for  a  con* 
yeyance.  To  entitle  him  to  the  assistance  of  this  Court, 
he  should  come  with  clean  hands,  which  he  does  not;  for,, 
according  to  his  own  witnesses,  this  conveyance  was  made 
for  a  fraudulent  and  illegal  purpose.  There  is  no  evidence 
that  the  estate  was  purchased  with  the  plaintiff's  money. 
The  assertion  that  the  conveyance  was  made  to  Simon 
GroveSf  with  a  view  of  giving  him  a  vote  for  the  cotinty,  is  . 
wholly  at  variance  with  the  uses  declared  by  the  convey- 
ance; for  the  same  object  might  have  been  effected  by  giv- 
ing Simon  Groves  only  a  life  estate.  There  can  be  no  trust 
without  a  writing,  unless  it  arise  by  operation  of  law.  In 
the  present  case,  there  is  no  declaration  of  trust  in  writing, 
nor  is  there  any  resulting  tinist  by  operation  of  law.  The 
circumstance  relied  on,  that  the  conveyance  was  to  give  a 
colourable  vote  for  the  county,  is  directly  opposed  to  any 
resulting  trust  by  operation  of  law,  for  to  operate  such  a 

(a)  Ambl.  264.  (6)  Coop.  C.C.  250. 


168  CASES  IN  THE  EXCHEQUEfi, 

Exch,Ch,inEq.  trust^  the  Court  must  give  effect  to  an  illegal  transaction. 

There  can  be  no  resulting  trust  arising  by  operation  of 
law,  except  where  the  purchase  money  is  paid  by  one 
person,  and  the  legal  estate  is  in  another,  or  where  a  trust 
is  declared  only  as  to  part,  and  nothing  said  as  to  the 
rest.  Crop  ▼•  Norton  (a),  Lloyd  ▼•  SpiUet  (6).  In  the 
present  case,  there  is  no  evidence  that  the  purchase  money 
was  paid  by  the  plaintiff. 

Perhaps  the  Court  would  not  assist  the  defendant,  but 
that  is  no  reason  why  it  should  interfere  for  the  plaintiff. 
In  Curtis  v«  Perry  (c),  the  Court  refused  to  give  effect  to 
an  illegal  transaction.  In  Cecil  v.  Butcher  (d),  the  Court 
declined  to  give  relief  upon  the  loss  of  a  conveyance  ex- 
ecuted to  give  a  colourable  qualification  to  kill  game,  but 
retained  the  bill  for  a  year,  with  liberty  to  bring  an  ac« 
tion.  Gascoigne  v.  Thuring  has  no  application.  The 
undertaking  by  the  defendant  must  be  wholly  thrown  out 
of  the  case,  being  without  any  consideration;  and  the 
Court  will  not  enforce  an  agreement  or  undertaking  not 
founded  on  consideration. 

Mr.  Jervis,  in  reply.—  Crop  v.  Norton  does  not  apply. 
The  clue  to  all  the  cases  on  this  subject  is,  whether  the 
illegal  purpose  has  been  effected.  In  Gwcoignev.  7%icr- 
ing,  there  was  not  sufficient  evidence  to  establish  the  trust. 
In  this  case,  there  is  abundant  proof.  The  agreement 
signed  by  the  defendant  renders  the  present  much  stronger 
than  any  former  case. — Brackenbury  v.  Brackenbury  {e) 
was  also  cited  in  the  reply. 

{a)  2  Atk.  74.  made  in  the  name  of  one.    Tliat 

This  case  is  reported  rather  dtf-  there  is  such  a  resulting  trust,  was 

ferently  in  9  Mod.  233.     From  decided  in  Wray  v.  Steele,  2  Ves. 

an  observation  of  Lord  Hardwicke  &  B.  388. 

in  this  case,  it  seems  to  have  been  (6)  Id.  148. 

doubted  whether  there  was  a  re-  (r)  Supra, 

suiting  trust  in  the  case  of  a  joint  {d)  2  Juc.  &  Walk.  565. 

advance,  where  the  purchase  was  (c)  2  Jac  &  Walk.  391. 
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The  Lord  Chief  Baron  (ajier  stating  the  pleadings  £*eh.  Ch.  in  Eq, 
and  the  evidence). — The  result  of  the  evidence  is,  that  no 
agreement  signed  by  Simon  Groves  appears;  and  I  am 
bound,  from  the  evidence,  to  assume  that  there  never  was 
any  such  agreement.     The  evidence  does  not  prove  that 
the  j^tntiff  actually  paid  the  purchase-money  for  the 
hnd  in  question.    Fox*s  evidence  comes  nearest  to  this 
point.    He  proves  that  he  was  the  attorney  employed  in  the 
transaction,  and  that  he  was  employed  by  Simon  Groves  to 
convey  the  land  to  him ;  and  that,  at  the  completion  of  the 
parchase,  it  was  stated  to  him  by  Simon  Groves,  in  the  pre- 
sence  of  the  plaintiff,  that  he  (Simon  Groves)  bought  the 
land  to  make  himself  a  freeholder  for  the  county.    This  is 
the  best,  and  I  may  say  the  only  evidence  respecting  the  pay- 
ment of  the  purchase-money.    There  is  abundant  evidence 
that  Simon  Groves  in  conversation  often  said  that  he  had 
not  paid  any  part  of  the  purchase-money ;  and  one  witness 
adds,  that  Simon  also  said  that  the  plaintiff  had  often  re- 
quested him  to  make  a  will  and  devise  the  land  to  one  of 
the  plaintiff's  sons,  and  to  tell  him  to  which  of  the  plain«^ 
tiff's  sons  he  devised  the  same,  in  order  that  the  plaintiff 
might  take  it  into  consideration  in  the  disposal  of  his  pro- 
perty, 80  as  to  make  his  children  equal;  and  that  Simon 
Groves  also  said,  that  he  believed  the  plaintiff  had  another 
motive  for  having  the  land  conveyed  to  him,  besides  mak- 
ing him  a  vote  for  the  county,  viz.  in  order  to  induce  him, 
Simon  Groves,  to  make  a  will,  the  plaintiff  knowing  that  a 
former  will,  by  which  he  had  bequeathed  the  principal 
part  of  his  property  to  the  plaintiff  and  his  children,  had, 
in  consequence  of  a  dispute  between  them,  been  destroy- 
ed.   There  is  also  some  evidence  as  to  the  possession  of 
the  property.     The  fair  result  of  which  is,  that  the  plain- 
tiff has,  ever  since  the  purchase,  had  possession  of  the  pro- 
pert;  ;  and  it  certainly  does  not  appear  that  he  ever  paid 
any  rent.     The  plaintiff  has,  however,  some  advantage  in 
this  part  of  the  case,  because  he  has  all  Simon  Groves*s 
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Ejich.ch.ittFq.  papers  in  his  possession,  being Iiis personal  representative. 

If  the  cause  turned  upon  this  fact,  I  would  put  it  into 
some  course  of  inquiry ;  but  my  opinion  on  other  points 
renders  this  immaterial.  On  the  other  hand,  a  witness,  of 
the  name  of  Legg^  swears  to  a  conversation  of  the  plain- 
tiff's, in  which  he  represented  that  the  land  was  bpughC 
with  Simon's  money.  I  mention  this  only  to  shew  the 
mischief  and  danger  of  this  species  of  testimony.  There 
is  abundant  proof  that  Simon  Groves  was  a  person  in  good 
circumstances. 

-  The  first  question  is,  what  relief  the  plaintiff  is  entitled 
to  on  the  agreement  or  undertaking  signed  by  the  defend- 
ant.   And  I  will  at  once  state  my  opinion,  that,  if  the 
plaintiff  could  remove  the  objection  which  arises  to  this 
instrument  from  the  want  of  consideration,  still  the  cir« 
cumstances  under  which  it  appears  to  have  been  obtained 
are  such  as  would  not  entitle  him  in  a  Court  of  equity  to 
derive  any  benefit  from  it.     But,  independently  of  these 
circumstances,  there  is  an  insuperable  objection  to  the  re^ 
lief  sought  by  this  bill  as  founded  on  that  agreement, 
namely,  that  the  agreement  was  purely  voluntary  and  with- 
out any  consideration,  and,  therefore,  cannot,  of  itself,  sup- 
port  either  a  bit!  or  an  action.     The  plaintiff  must,  there- 
ibre,  stand  or  fall  by  his  original  case,  unaided  by,  and  inde- 
pendent of,  the  acknowledgment  signed  by  the  defendant. 
The  case  which  he  must  set  up  and  rely  upon,  is,  that  he 
paid  the  money,  though  the  conveyance  was  made  to  Simon 
Graves;  and,  therefore,  that  there  was  a  trust  by  0[>era- 
tion  of  law  for  him,  and,  as  a  consequence,  that  he  has  a 
right  to  call  for  a  conveyance. 

There  can  he  no  doubt,  that  when  one  man  pays  for  an 
estate;  and  has  it  conveyed  to  another,  that  the  grantee, 
who  has  the  legal  estate,  is  a  trustee  by  operation  of  law 
for  the  purchaser.  But  I  conceive  that  the  fact  must  be 
distinctly  established  by  satisfactory  evidence.  Here,  it  is 
not  so  established.  The  payment  of  the  money  is  not  traced 
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in  any  manner.     As  I  have  already  stated,  all  we  know  on   E^^^f'-  Ch.  in  Eg. 

this  subject  is  from  Fox,  the  attorney,  who  says  that  he  was     v      ^  ^ 

employed  by  Simon  to  convey  the  land  to  him,  and  that,  at        Ghovfs 

the  completion  of  the  purchase,  when  Simon  paid  for  the       grove*}. 

land,  he,  Simon,  said,  in  the  presence  of  the  plaintiff,  that 

he^  Simon,  bought  it  to  give  him  a  vote.     What  have  we 

to  disprove  this?  Any  evidence  that  it  was  paid  by  a  draft 

of  the  plaintiff  on  his  banker,  or  by  a  bill  traced  into  his 

hands,  or  in  any  other  analogous  way?    No,  nothing  but 

loose  conversations  of  Simon's,  proved  by  parol  testimony, 

the  most  dangerous  of  all  evidence  upon  such  a  subject. 

It  appears  to  me,  that,  in  refusing  to  act  upon  such  evi- 
dence, I  follow  a  wise  example  set  me  by  the  Court  of 
Chancery  in  the  case  of  Gascoigne  v.  Tkuring,  in  which 
the  Master  of  the  Rolls  of  that  day  refused  to  relieve  in  a 
case  parallel  to  the  present  upon  evidence  of  a  similar  de- 
scription. It  appears  that  the  plaintiff  has  constantly  pos- 
sessed the  lands,  which  is  a  circumstance  favourable  to 
him,  though  it  may  be  easily  accounted  for,  as  he  possess- 
ed adjoining  lands.  But  the  material  circumstance  is,  that 
there  is  an  absence  of  all  evidence  of  payment  by  him  of 
rent :  this  is,  however,  entitled  to  little  weight,  because  the 
plaintiff  has  the  whole  evidence  upon  that  subject,  being  the 
administrator  of  his  brother,  and  having  all  his  papers  in  his 
own  hands.  It  would  not  be  just,  therefore,  to  rely  against 
the  defendant  upon  the  obscurity  as  to  settlements  for 
rent;  and,  if  I  did,  it  would  not  be  sufficient  to  establish 
the  proposition  which  the  plaintiff  must  make  out.  But 
the  conversations  on  which  the  plaintiff  relies,  introduce  a 
circumstance  which  ought  also,  as  it  seems  to  me,  to  de- 
feat his  equity,  viz.  that  the  plaintiff^s  conduct  shewed 
that,  at  the  time  of  the  transaction,  he  did  not  understand 
that  his  brother  Simon  was  a  bare  trustee  for  bim.  He 
meant  to  get  at  this  land  in  another  way,  by  Simons  devise 
m  favour  of  one  of  his  own  sons,  or,  perhaps,  by  ingratiat- 
ing himself  with  his.  brother,  to  obtain,  by  will,  more  of 


172  CASES  IN  TUB  EXCHEQUER, 

Mxch.Ch.inEq.  hb  property.    Now,  if  such  were  bis  riews  at  that  time, 

he  could  not  afterwards,  by  a  change  in  his  intention, 
turn  Simon  into  a  trustee  for  himself. 

I  think,  that,  if  I  am  to  consider  the  money  as  having 
been  advanced  by  John,  then  the  same  conversation  of 
Simon,  which  is  the  only  evidence  of  that  fact,  tends  to 
raise  a  strong  presumption  that,  according  to  the  under- 
standing of  the  parties  at  the  time,  the  transaction  was  not 
revocable  at  th^  will  oiJohn.  I  admit  that  Simons  con* 
versation  would  not  be  evidence  for  his  heir,  if  it  were  not 
that,  according  to  the  fair  construction  of  this  record,  and 
of  these  depositions,  it  is  part  of  the  same  conversation 
which  is  in  evidence  against  him.  I  think  they  are  con^ 
nected  together.  This  view  of  the  case  is  strongly  con- 
firmed by  the  plaintifi**s  acquiescence.  He  never  made 
any  demand,  as  far  as  appears,  during  the  life  of  Simon^ 
The  transaction  occurred  at  the  end  of  18 IS,  and  Simon 
lived  till  1823.  The  plaintiff*  made  no  request  for  a  re- 
conveyance during  the  eleven  years,  and  never,  till,  by 
Simons  death  without  a  will,  it  was  discovered  that  the 
plaintiff*  took  nothing  by  devise  from  him.  Upon  that 
ground,  also,  I  think  I  ought  not  to  give  this  relief. 

There  still  remains  the  objection  arising  from  the  il- 
legal purpose  for  which,  according  to  the  plaintiff^'s  own 
case,  the  conveyance  was  made.  For  the  defendant,  it 
has  been  said,  that,  supposing  it  satisfactorily  proved 
that  it  was  the  plaintifi**s  money  which  paid  for  this 
purchase,  and  that  there  was  no  reason  to  believe  that 
it  was  meant  as  a  gift  to  Simon;  and  consequently,  that, 
upon  the  acknowledged  equity,  Simon  ought  to  be  con- 
sidered as  trustee  for  the  plaintiff*,  and  therefore  bound 
to  reconvey;  still,  that  the  illegal  purpose  for  which  the 
conveyance  was  made  bars  that  equity.  And  so  at  first 
sight  it  would  seem.  But  the  plaintiff*  replies  that  the  il- 
legal purpose  alone  is  not  sufficient  to  bar  that  equity :  that 
the  purpose  must  be  accompanied  by  the  completion  of 
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AaC  parposCi  and  the  deed  must  have  performed  its  office.  Exeh,  ch.iMEq. 
There  is  some  colour  for  this  argument.  The  first  case 
dted  is  Birch  y.  Blagrave.  In  that  case^  a  citizen  of 
London  wishing  to  avoid  fining  for  the  ofiice  of  sheriff  by 
reducing  his  property,  executed  a  voluntary  conveyance 
to  his  daughter,  but  kept  it  in  his  own  possessions  never 
communicated  it  to  the  grantee,  lived  for  years  as  owner, 
sold  part  of  the  estates,  and  in  the  interval  actually  avoid* 
ed  the  office  of  sheriff  by  paying  the  ufual  fine*  He  de- 
vised the  estate,  and  the  contest  was  between  the  convey- 
ance and  the  devise.  The  devise  prevailed.  Lord  Hard- 
wickers  decree  is  expressed  with  caution.  He  declares 
that  the  deeds  proceeded  from  and  were  founded  in  a  mis- 
take in  the  testator,  and  were  made  for  a  particular  pur- 
pose that  never  took  effect,  and,  therefore,  that  the  trust 
and  beneficial  interest  in  equity  remained  in  himself. 
Now,  certainly,  the  distinction  is  broad  and  obvious  be- 
tween a  deed  contrived  for  a  porpose,  which  purpose  is 
entirely  in  the  breast  of  the  maker,  and  to  be  executed  by 
him  or  not  at  his  sole  pleasure,  and  of  which  the  grantee 
never  had  any  notice,  and  a  conveyance  made  with  the 
privity  of  the  grantee  and  in  his  presence,  and  which  was 
to  answer  the  secret  purpose  at  the  will  of  the  grantee,  and 
of  which  the  use  and  effect  were  in  the  breast  of  the  grantee 
and  not  of  the  grantor,  and  that  during  the  period  of 
eleven  years.  The  case,  therefore,  itself  is  no  authority 
for  the  present;  and  I  should  not  have  considered  it  of 
any  importance,  if  Lord  Hardwicke  had  not  been  report- 
ed to  have  said:  ''  Such  was  the  case  of  Colonel  PitL 
He  sat  in  the  House  by  virtue  of  the  conveyance.  Sup- 
pose George  Piii  had  found  his  mistake,  and  repented 
before  he  carried  his  intention  into  execution,  I  should 
have  thought  a  contrary  determination  would  have  pre- 
vailed.'* In  subsequent  cases  it  has  been  said,  that  pro- 
bably in  Mr.  Pitt's  case  the  qualification  had  been  given 
upon  a  condition  that  the  donee  should  come  into  Parlia* 
ment;  and  if  he  had  not,  then  the  trust  would  have  re- 
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£xck,CKinEq.  mained  in  consequence   of  the  condition  having  failed. 

We  do  not  know,  at  least  I  do  not  know,  the  circum- 
stances of  the  case  to  which  Lord  HarduAche  refers ;  but 
suppose,  which  does  not  seem  impossible,  that  the  father 
intending  to  support  his  son  or  relation  in  obtaining  a  re- 
turn to  Parliament,  had  given  him  a  qualification  to  enable 
him  to  sit,  and  the  donor  immediately  afterwards  had  al- 
tered his  intention  as  to  the  seat,  so  that  the  conveyance 
became  useless.  Lord  Hardmcke's  dictum  applied  to  such 
a  case  would  not  seem  extraordinary.  It  would  bring  the 
case  he  put  very  close  to  the  case  which  he  decided,  but  it 
would  go  no  way  to  the  decision  of  the  present  cause. 
The  only  other  cases  that  have  been  cited,  which  seem 
to  me  material  to  the  present,  are  two  before  Sir  Thofnas 
Plumer — Platamore  v.  Staple,  in  which,  without  commit* 
ing  himself  as  to  the  ultimate  result,  he  granted  an  injunc- 
tion; and  Cecil  v.  Butcher,  in  which  the  grantee  was  the 
actor,  and  prayed  the  aid  of  the  Court,  the  deed  being 
lost  or  destroyed,  and  the  Master  of  the  Rolls  directed 
him  to  bring  an  action,  and  retained  the  bill  for  a  year. 
I  do  not  consider  these  two  last  cases  as  determining  the 
course  to  be  taken  in  the  present.  It  appears  to  me,  that 
if  it  turned  only  on  the  illegal  object  of  the  original  trans- 
action, I  should  act  most  consistently  with  law  and  equity 
by  refusing  to  interfere,  as  Lord  Eldon  did  in  Bracken-- 
bury  V.  Brackenbury.  When  a  grantor,  so  far  as  he  can, 
completes  the  transaction  for  an  illegal  purpose,  and  leaved 
it  in  the  power  of  the  grantee,  during  his  whole  life,  to 
make,  at  his  pleasure,  the  illegal  use  of  the  gift  originally 
intended,  he  deserves  all  the  consequences  attached  to  the 
illegality  of  his  act.  If  the  crime  is  not  completed,  the 
merit  is  not  his,  and  therefore,  in  such  a  case,  I  should  not 
think  myself  bound  to  relieve  him,  against  the  heir  of  the 
grantee.  The  plaintiflp  asks  for  equity  and  does  not  come 
with  clean  hands  to  receive  it«  It  appears  to  me  that  I  ought 
to  dismiss  this  bill  upon  every  one  of  the  three  grounds  to 
which  I  have  referred: — First,  Because  the  fact,  that  the 
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plaintiff  advanced  the  money ,  is  not  satisfactorily  proved;  Ejcch,ch,inEq, 
—Secondly,  Because,  if  the  plaintiff  did  in  fact  advance     ^^^^L^ 
the  moneyy  there  seems  reason  to  suppose,  that  originally        oroves 
the  parties  did  not  understand  that  Simon  ivas  bound  to       groves. 
convey  the  estate  as  and  when  the  plaintiff  should  direct; 
—and  Lastly f  because  the  illegality  of  the  plaintiff's  origi- 
nal purpose  should,  under  all  the  circumstances,  prevent 
this  Court  from  aiding  him. 
I  think  the  bill  must  be  dismissed,  but  without  costs. 


PlaVFORD  t?.  HOARE.  Feb.  2nd,  2rd. 

1  HIS  was  a  suit  for  the  specific  performance  of  aii  agree-  Devise  to  trus- 
ment  for  the  purchase  by  the  defendant  of  certain  closes  ;^^>«^during  the 

of  land,  life  of  Af  P.,  m 

trust,  to  lay  out 

Maty  Kirby^  by  her  will,  dated  itlsi  February y  1775,  therenu&c, 

-,  _  ,.  ,  ^on  governmeDt 

executed  and  attested  so  as  to  pass  real  estates,  (amongst  securities,  to 
other  things),  devised  as  follows:—*'  Item.    All  my  messu-  *^,*S;;{f at^^in^ 
ages,  lands,  tenements,  and  hereditaments  whatsoever,  si-  twenty-one,  and 

**  from  and  after 

tuate,  lying,  and  being  in  Sandy  Stratid,  in  the  county  of  she  shall  attain 
Norfolk  aforesaid,  or  in  any  other  town  or  towns  there-  fer^h^to  re- 
unto  annexed  or  near  adjoining,  now  in  the  tenure  or  oc-  ^^^^  and  take 

'  ®'  the  rents,  issues, 

capationof«/b^P/f«74/y,  his  assignee  or  assigns,  under-  and  profits  dur- 

,  .,  tf>iii  «ii     ing  her  life,  not 

tenant  or  under*tenants,  be  the  same  freehold,  copyhold,  subject  to  the 
charterhold,  or  customary  lands,  with  their  and  every  of  h!iaband  wi^ 
their  appurtenants,  all  which  last-mentioned  lands  of  the  ^*^°™  '^®  ^fy 

*^*^  intermarry;  her 

nature  of  customary  or  copyhold  I  have  surrendered  to  receipt  to  be  a 
the  use  of  my  will^  I  give,  devise,  limit  and  appoint  the  charge  for  the 
same  to  the  said  Henry  Playford  and   Timothy  Yates,  of  "„7^"fhlT 
Saini  Mary  Hill,  London,  hop-merchant,  and  their  heirs,  cease  of  ^.p.,  to 

the  heirs  of  the 
said  M.  P.,  for 
t^tri—Semhle,  that  the  legal  estate  is  vested  in  the  trustees  during  the  life  of  M,  P.,  and  therefore, 
that  there  can  be  no  union,  under  the  rule  in  ShelUy't  case,  of  the  legal  estate  in  remainder  to  the 
heirs  of  Af.  P.,  with  the  preceding  estate  for  life,  so  as  to  give  M.  P  the  fee. 

SembU,  that  an  estate  for  life,  executed  by  the  statute  of  uses,  cannot  unite  with  a  legal  remain- 
der by  the  rules  of  the  common  law. 

VOL.lir.  N 
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Eteh.Ch.inEq.  during  the  life  of  Mary  Plaj(ford,  daughter  of  the  said 
V      '      -»     Henry  Pla^ford,  in  tniat  to  lay  out  the  rents  and  issues 
Platfobd     thereof  as  the  same  shall  be  received,  and  also  the  inter- 
HoAAE.       ^^  ^^^  dividends  which  shall  from  time  to  time  arise  and 
grow  due  thereon ,  on  government  securities,  until  my 
'  /^f^^^^^A-^^^g^ter,  Mary  Playford,  shall  attain  her  age  of 
/ ^i^^(h  i/2:^     twenty-one  years;  and  that  they  do,  at  and  fipom  my  said 
^^  grand-daughter  Mary  Playford^s  attaining  her  age  of 

twenty-one  years,  suffer  her  to  receive  and  take  the  rents, 
issues,  and  profits,  during  her  life,  and  not  subject  to  the 
debts  or  control  of  any  husband  which  the  said  Mary 
Playford  may  marry;  and  the  receipt  of  the  said  Mary 
Playford  only  to  be  a  sufficient  discharge  for  the  same; 
and  from  and  after  her  decease,  I  give  and  devise  the  same 
to  the  heirs  of  the  said  Mary  Playford  for  ever.** 

The  testatrix  died  in  1775;  and,  sqme  time  afler  her  de- 
cease, Mctry  Playford  attained  her  age  of  twenty-one 
years,  and  was  thereupon  let  into  the  possession  or  into 
the  receipt  of  the  rents  and  profits  of  the  several  premises 
devised  to  her;  and  Mary  Playford  afterwards  intennar- 
ried  with  the  Rev.  Hugh  WilRctms,  who  died,  leaving  the 
said  Mary  his  widow. 

In  1810,  the  plaintiff  purchased  from  Mary  Williams, 
she  being  then  a  widow,  the  fee-simple  and  inheritance  of 
certain  parts  of  the  premises  devised  to  her,  and  the  same 
were  accordingly  conveyed  to  him  by  Mary  WUliami,  and 
he  was  thereupon  let  into  possession  or  into  the  receipt  ot 
the  rents  and  profits. 

In  August,  18S7,  the  plaintiff  entered  into  an  agreement 
with  the  defendant,  to  sell  to  him  certain  parts  of  the  pre- 
mises purchased  by  the  plaintiff  from  Mary  Williams;  and 
such  agreement  was  reduced  into  writing,  signed  by  the 
plaintiff,  and  by  one  Francis  Pank,  who  was  authorized  by 
the  defendant  to  sign  such  agreement  on  his  behalf;  and 
which  agreement  bore  date  the  15th  of  August,  1827,  and 
thereby,  among  other  things,  a  good  title  was  stipulated 
to  be  made. 
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The  point  raised  on  the  part  of  the  defendant  was,  EjKh.Ch,iHBq. 

1829. 

that  the  property,  the  subject  of  the  contract,  being  part 
of  the  estates  devised  by  the  will  of  Marj^  Kir  by,  the  li- 
mitation to  the  heirs  of  Mary  JVilliatBS  did  not  unite  with 
the  estate  for*  life  given  by  the  same  will  to  Mary  WiU 
Hams,  but  was  a  devise  by  way  of  contingent  remainder 
to  the  person  who,  at  the  death  of  Mary  Williams,  might 
answer  the  description  of  her  heir-at-law;  and  as  Mary 
Williams  was  living,  the  vendor  had  only  a  life  estate,  and 
a  good  title  could  not  be  made.  The  short  point,  in  other 
words,  was,  whether  Mary  Williams  took  the  legal  or  only 
an  equitable  estate  for  life  in  the  property,  so  as  to  bring 
the  title  within  the  rule  in  Shelley  s  case. 

Mr.  Simpkinson,  for  the  plaintiff. — It  is  clear,  as  a  ge- 
neral proposition,  that  a  devise  to  trustees,  for  the  life  of 
A.,  in  trust  to  permit  A*  to  receive  the  rents  and  profits 
during  his  life,  is  a  use  executed.  And  if  the  limitation 
in  this  case  had  been  in  trust,  on  Mary  Williams  attaining 
her  age  of  twenty-one,  to  suffer  her  to  receive  and  take  the 
rents  for  her  life,  there  can  be  no  doubt  that  it  would 
have  been  a  use  executed,  and  that  she  would  have  taken 
the  legal  estate  for  her  life;  the  only  difficulty  arises  from 
the  limitation  being  to  the  trustees,  in  trust,  during  the 
miiiority  of  Mary  Williams,  for  accumulation,  and,  on 
her  attaining  twenty-one,  to  permit  and  suffer  her  to  take 
and  receive  the  rents  during  her  life,  for  her  separate  use, 
free  from  the  debts  and  control  of  any  husband. 

In  South  V.  Allen  (a),  under  a  devise  to  a  married  wo- 
man of  the  rents  and  profits  of  an  estate,  during  her  life, 
to  be  paid  by  the  testator's  executors  into  her  own  hands, 
without  the  intermeddling  of  her  husband,  and  after  her 
decease,  over;  the  wife  was  held  by  the  Court  o{ King's 
Bench  to  take  the  estate  herself,  against  the  opinion  of 

(a)  l$a1fc.22B.      . 
n2 


1829. 
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ExeKCh.inEq.  Chief  Justice  Holi,  who  thought  the  executors  were  trus- 
tees for  the  wife.  The  opinion  of  the  Court  of  King's 
Bench  in  this  case  seems  to  have  been  adopted  by  Sir 
WiUiam  Grants  in  Wagsiaffe  y.  Smith  (a).  In  that  case, 
there  was  a  bequest  of  stock,  in  trust,  to  permit  a  married 
woman  to  receive  the  interest  or  dividends  to  her  own  use 
during  her  life,  independent  of  any  husband.  And  it  was 
held  that  she  was  absolutely  entitled  to  the  stock  for  her 
life.  Sir  William  Grants  in  deciding  that  case,  observes: 
"  Here  are  no  words  of  control,  no  words  of  restriction. 
The  trustees  are  not  even  to  pay  from  time  to  time  into 
her  hands  upon  her  receipt,  but  she  is  to  receive.  Here 
are  the  very  words  to  give  the  absolute  property.  If  land 
had  been  given  to  trustees  in  these  terms,  it  would  be  a 
use  executed,  and  the  party  would  have  the  legal  estate." 
It  is  true^  the  property  in  that  case  was  stock,  and  the  de- 
cision is,  therefore,  not  a  direct  authority  on  the  subject. 
In  Janes  v.  Lord  Say  and  Seale  (6),  and  Norton  v.  Hor- 
ton  (c),  the  Court  presumed  there  was  an  intention  to  give 
the  trustees  the  legal  estate.  And  in  none  of  those  cases 
was  the  remainder  to  the  same  effect  as  the  remainder  in 
the  present  case.  If  the  wife  were  only  tenant  for  life,  it 
would  be  proper  for  the  legal  estate  to  remain  in  the  trus- 
tees. But  the  question  here  is,  whether  the  testatrix's  in- 
tention would  be  best  effected  by  giving  the  legal  estate 
to  the  trustees,  or  to  her  daughter.  It  is  quite  clear,  that 
the  testatrix's  intention  was,  to  give  the  whole  beneficial 
interest  in  the  property  to  Mary  Williams.  There  is  no 
inconsistency  in  her  giving  the  whole  legal  fee  to  the 
daughter,  and  yet  restricting  the  husband  from  receiving 
the  rents.  In  Bennett  v.  Davis  {d),  under  a  devise  to  a 
married  woman,  in  fee,  for  her  separate  use,  exclusive  of 
her  husband,  the  Court  declared  the  husband  to  be  a  trus- 

(fl)  9  Ves.  «24.  (6)  3  Bro.  P.  C.  1 13.  (c)  7  T.  R.  662. 

(rf)2P.Wra8.316. 
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tee  for  the  wife,  and  decreed  him  to  execute  a  convey-  ^ch,c^iHEq, 
ance  to  a  trustee  for  her  separate  use.     In  Roberts  v.     n.^-^^^— ^^ 
Dixwett  (a),  the  question  was,  whether,  a  direction  to      Vlaytokh 
trustees  to  convey  a  freehold  estate,  in  trust  for  the  se-        Hoare. 
parate  use  of  a  married  woman,  for  her  life,  and  after 
her  decease,  in  trust  for  the  heirs  of  her  hody,  was  a 
trust  executed  or  executory.     Lord  Hardwicke  held,  that 
it  was  an  executory  trust;  but  observed,  if  it  had  been  a 
trust  executed,  in  which  case  the  wife  would  have  been  te- 
nant in  tail^  and  the  husband  entitled  to  be  tenant  by  the 
curtesy,  the  Court,  by  its  authority,  might  have  prevented 
the  husband  from  intemaeddling  with  the  rents  and  profits 
during  the  life  of  the  wife.    It  was  not  in  the  present  case 
necessary,  to  effectuate  the  intention  of  the  testatrix,  that 
the  trustees  should  take  the  legal  estate ;  and  the  intention 
of  the  testatrix  can  be  as  well  effected  by  giving  the  legal 
estate  to  the  grand-daughter,  the  Court  interposing  to 
prevent  tbe  husband  from  receiving  the  rents. 

Mr.  Preston^  and  Mr.  Duckworth^  for  the  defendant* 
— ^This  case  does  not  depend  on  intention,  but  on  the 
application  of  a  rule  of  law,  the  rule  in  SheUeys  case. 
The  object  of  the  rule  was  to  vest  the  inheritance  at  the 
earliest  possible  period,  and  to  make  the  heirs  take  by 
descent,  and  not  by  purchase.  To  bring  a  case  within  this 
rule,  it  has  been  decided,  that  both  the  estates  must  be  of 
the  same  quality,  both  legal  or  both  equitable.  A  legal 
estate  and  an  equitable  estate  cannot  unite  for  the  pur- 
pose of  this  rule.  In  the  present  case,  it  is  attempted  to 
turn  one  estate  into  two  estates,  that  is,  to  give  to  the 
trustees  a  chattel  interest  during  the  minority  of  the 
grand-daughter,  and,  on  her  attaining  majority,  an  es- 
tate for  the  life  of  the  grand-daughter,  and  to  tier  use, 
so  as  to  be  executed  by  the  statute  of  27  Hen.  8,  and 

(tf)  1  Atk.  607- 
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Ejcch.  Ch.  in  Eq. 
1829. 

1828.  Ellis  v,  Sinclair. 

Dec.  \7ih»      g^ 

1829.  "N  the  S8th  November^  an  order  was  obtained,  on  the 
Feb.  5th.      application  of  the  defendant,  for  liberty  to  exanune  Robert 

theraVordcrto  Rickett Hunter,  de  bene  esse^  upon  interrogatories.    The 
examine  a  wit-    order  was  obtained  without  notice,  but  upon  the  usual  af- 

ness  de  bene  ^  ^  •  r 

eiMinasoit       fidavit;  and  notice  was  given  to  the  clerk  in  court,  of 
peuiate  teJ^''     ^^  time  and  place  of  examination  of  the  witness,  together 

for  rciie^^crn '    ^^^  *  ^^Py  ^^  *^®  interrogatories ;  and  the  witness  was 
regularly  be  ob-  accordingly  examined.    A  motion  was  now  made  to  dis- 

tained  before  _ 

answer,  or  with-  charge  that  Order  with  costs,  for  irregularity,  on  the 
other»ide.*°^  ^  grouuds  that  the  order  had  been  obtained  before  the  de- 
fendant had  put  in  his  answer;  an  answer  having  in  fact 
been  put  in  by  him,  to  which  exceptions  had  been  taken 
and  allowed,  and  no  further  answer  having  been  put  in 
before  the  order  was  obtained ;  and  also  that  the  order  had 
been  obtained  without  notice. 

Mr.  Knight,  and  Mr.  Blunt,  in  support  of  the  motion, 
cited  Loveden  v.  Lord  Milford  (a),  Bellamy  v.  Jones  (i), 
and  Freer  v.  Green  (c). 

Mr.  Barber,  and  Mr.  Macdougal,  contra. — The  suit  in 
which  the  order  has  been  obtained,  is  merely  a  bill  to  per* 
petuate  the  testimony  of  certain  witnesses,  and  does  not 
pray  any  relief.  Two  of  the  plaintiffs  are  resident  abroad. 
By  the  practice  of  this  Court,  service  of  the  order  on  the 
clerk  in  court  is  sufficient.  Where  a  witness  is  examined 
de  bene  esse,  on  account  of  age,  the  Court  always  requires 
the  witness  to  be  examined  again  at  the  hearing,  if  living. 
In  Loveden  v.  Milford,  the  order  was  improperly  obtained, 
the  witness  being  only  sixty-three  years  of  age,  instead  of 
seventy,  the  period  required  by  the  rules  of  the  Court* 
The  order  there  was  also  obtained   ex  parte,  and  the 

(a)  4  Bro.  C.  C.  540.  {b)  8  Ves.  31. 

(f)  19  Ves.  319. 
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examination  was  likewise  ex  parte  without  notice.     In  ExeKCh^uEq. 

1 829. 
Bellamy  v.  Jones^  the  order  was  made  on  an  affidavit,  that  ^ 

the  witness  was  advanced  in  pregnancy  and  ill  of  a  fever.  E1.L19 
In  Freer  v*  Green,  the  bill  prayed  relief.  It  is  quite  clear,  Sinclair. 
that,  in  a  case  for  relief,  evidence  cannot  be  entered  into 
before  appearance,  nor  even  before  answer.  In  Caxenave 
T.  Vaughan  (a),  the  deposition  of  a  witness  taken  in  a  cause 
in  Chancery f  in  which  no  answer  bad  been  put  in,  was  re- 
ceived in  evidence,  notice  having  been  given  to  the  other 
side  of  the  time  and  place  of  the  examination,  and  of  the 
interrogatoriea  intended  to  be  put.  In  Lee  Dicker  v. 
Fower{b),  liberty  was  given  to  sue  out  a  commission  to 
examine  persons  who  were  about  to  go  abroad  de  bene  esse, 
and  the  defendant  to  accept  four  days'  notice  of  the  exe- 
cution of  the  issuing  of  the  commission. 

Mr.  Knight,  in  reply,  contended,  that  this  case  did  not 
come  within  the  principle  of  those  in  which  the  order 
might  be  obtained  without  notice,  and  referred  to  the  prac- 
tice in  Chancery,  as  stated  in  Netoland{c),  that  a  defendant 
cannot  obtain  an  order  for  the  purpose  before  he  puts  in 
his  answer. 

On  the  5th  February,  1829,  the  Lord  Chief  Baron  ob- 
served, that  on  consideration  he  would  not  at  present  make 
any  order  in  this  case,  but  would  reserve  his  decision  until 
the  time  appointed  for  the  publication  of  the  depositions, 
expressing  at  the  same  time  his  opinion,  that  the  doubt 
thrown  on  the  depositions  would  probably  prevent  the 
parties  from  attempting  to  use  them,  and  compel  them  to 
procure  the  attendance  of  the  witnesses. 

The  motion  was  directed  to  stand  over  until 
an  application  should  be  made  to  publish 
the  depositions. 

(^)  I  Maule  &  S.  4.  {b)  1  Dick.  112.  (c)  1  Vol.  288. 
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JU.ML  Thomas  v.  Jonbs. 

1^  the  prvtice  Jn  (his  catej  the  defendant  having  flkd  bk  answer,  and 

€f  the  Court,  the  w»-  ^ 

pUintiff  is  at  li-  no  steps  being  taken  by  the  plaintiff  within  the  time  limit- 
M  answerer  ^  by  the  rules  of  the  Court,  the  defendant,  on  the  £Srd 
InHi^'/bTfore  Ja^^ory,  moved  for  and  obtained  the  usual  order  to 
replication.  But  disDiiss  the  platntiflTs  bill  for  want  of  prosecation,  un- 

Mimhle,  that,  for   -  ,1,1,  «  1.       ^ 

the  future  thLi  is  less  csuse  shonld  be  shewn  to  the  contrary  on  that  day 

not  to  be  under*  ■ 

stood  as  a  gene*   ^^®*^* 

rai  rule.  Q^  fj)^  gg^h  January,  the  plaintiff  obtained,  as  of  ooorae, 

an  order  referring  the  defendant's  answer  for  impertinence. 
On  the  SI  St  January,  the  defendant  gave  a  notice  of 
motion  to  discharge  that  order  for  irregularity,  and  an  ap- 
plication was  made  to  the  Master  to  suspend  proceedings 
under  the  reference,  until  that  motion  could  be  made.  The 
motion  now  came  on. 

Mr.  Barber,  in  support  of  the  order  referring  the  an* 
swer  for  impertinence,  contended,  that  the  plaintiff  might, 
at  any  time  before  replication,  refer  the  answer  for  im* 
pertinence,  as  of  course;  and  for  this  be  cited  1  FouiL 
Prac.  398,  and  Gordon  v.  Davis  (a). 

Mr.  Robert  RoupeU,  contra. — The  reference  for  im- 
pertinence cannot  be  obtained  after  motion  to  dismiss  for 
want  of  prosecution.  The  case  in  Fowler  is  grounded  on 
Kinworthy  v.  AUen  (A);  but  that  being  a  ease  in  Chan- 
cery is  distinguishable  from  the  present,  as  there  no 
order  to  dismiss  had  been  obtained,  the  reference  for 
impertinence  being  actually  obtained  on  the  same  day 
on  which  the  motion  to  dismiss  was  to  be  made  accord- 
ing to  notice.  The  reference  is  merely  for  delay.  Good- 
win  V.  Davis  was  a  reference  for  scandal  as  well  as  im- 

(«)  I  Price,  373.  [h)  1  Bro.  C.  C.  400. 
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pertinence*  Another  objection  in  this  case  is,  that  the  Exch,Ch,inEq. 
general  order  of  this  Court,  with  respect  to  references  for 
impertinence  (a),  has  not  been  complied  with :  the  order 
referring  the  answer  was  made  on  the  S6th  January ^  and 
no  warrant  to  proceed  in  it  was  taken  out  till  the  2nd 
February ^  and  then  the  defendant  applied  to  the  Master 
to  suspend  the  proceedings. 

Mr.  Barber,  m  reply. — ^The  general  order  applies  only 
to  injunction  cases.  The  proceedings  shew  that  no  delay 
has  arisen.  It  would  have  been  improper  for  the  parties 
to  proceed  with  the  reference  after  the  notice  of  motion  to 
discbarge  the  order. 

Lord  Chief  Baeon. — It  appears  to  me  to  be  very  fit, 
that,  for  the  future,  it  should  not  be  understood  as  a  gene- 
ral rule,  that  an  order  of  reference  for  impertinence  may 
be  obtained  at  any  time.  I  had  thought  it  was  the  prac- 
tice, that  the  party  should  apply  before  the  period  arrived^ 
when  bis  bill  might  be  dismissed  for  want  of  prosecution. 
And  I  think  he  ought  to  make  the  application  as  soon  as 
possible  after  he  gets  the  answer.  The  practice,  however, 
seems  to  have  been,  that  the  plaintiff  may  obtain  the  or- 
der at  any  time  before  he  luis  been  driven  to  the  necessity 
of  taking  some  step  by  which  he  is  precluded  ftom  refer- 
ing  the  answer. 

I  am  obUged  to  follow  the  practice,  but  with  regret. 


(«)  By  an  order  of  the  Court, 
dated  25th  January,  1822,  it  was 
ordered,  that,  in  all  future  cases, 
where  orders  were  made  to  refer 
answers  for  impertinence,  the  par- 
ty  obtaining  the  order  should  ob- 
tain the  Master's  report  in  four 
days. 

Previously  to  this  order,  no 
time  appears  to  have  been  limited 


by  the  practice  of  the  Court, 
^vithin  which  a  party  obtaining  an 
order  referring  an  answer  for  im- 
pertinence, was  bound  to  obtun 
the  report. '  The  great  inconTeni- 
ence  and  injustice  of  this  were 
manifested  in  the  case  of  Joseph  v. 
Simpson,  10  Price,  26,  which  was 
an  injunction  cause,  and  gave  rise 
to  the  general  order. 


18G  CASES  IN  THE  EXCHEQUER, 

Exch,Ch,iHEq,  and  must  receive  the  reference  as  cause  shewn  against  the 

1829  ... 

dismissal  of  the  bilL 

The  reference  allowed,  as  cause,  the  phiin* 
tiif  undertaking  to  get  the  report  within 
four  days. 


Gray's  Imn     BEFORE  THE  LORD  CHIEF  BARON  AND  MR.  BARON  G ARROW* 

Hall, 
Sitiingi  qfier  ^ 

Term. 

Feb.  2Zrd.  SnEDB  r.  CrEWDSON. 

According  to  the  IN  this  casc,  the  commou  injunction  having  been  obtained 
c^urtran  an"     ^^  ^^7  proceedings  at  law,  Mr,  Knight  now  moved  to  ex- 

8wer  filed  at  any   ^^^  Jj.  t^stay  trial. 
time  before  tfae  "^ 

sitting  of  the 

ahemi  aa  cause        Mr,  Wfight,  for  the  defendant,  stated  that  the  defend- 
"tf^xtndTbf"  *nt  1»««1  filed  h«  answer. 

common  injunc- 
tion to  stay  trial,  ^-v       •  .  ,  1  /•!     1     •  11 

On  mqmry  when  the  answer  was  filed,  it  appeared  that 
it  had  been  iBled  this  morning  before  the  sitting  of  the 
Court:  on  which,  Mr.  KnigJii,  for  the  plaintiff,  insisted 
that  the  answer  was  filed  too  late  to  prevent  the  motion 
being  granted ;  and  in  support  of  this  he  referred  to  the 
rule  in  Chancert/,  as  laid  down  in  Whitehouse  v.  Hick* 
man  (a),  that  an  answer,  for  the  purpose  of  being  used  as 
cause  against  a  motion  like  the  present,  must  be  filed  at 
the  latest  by  eight  o'clock  in  the  evening  before  the  seal 
day.  He  also  referred  to  Ibbottson  and  Booth  (b).  And 
he  contended  that,  before  the  answer  could  regularly  be 
filed,  the  defendant  must  clear  his  contempt. 

Mr.  Wright,  contra,  insisted,  that,  according  to  the  es- 

{a)  1  Sim.  &  S.  102.  (6)  In  a  note  to  W/iitehotise  v.  Hickmati, 
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tablished  practice  of  this  Court,  it  was  sufficient  if  the  an-  Exd*.  Ch.  in  Eq. 

8wer  were  filed  at  any  time  before  the  sitting  of  the  Court.  *  ^ 

And  that  in  this  Court  the  contempt  was  considered  as  Snede 

cleared,  on  payment  or  tender  of  the  costs ;  which  had  been  crewdson. 
done  in  this  cause. 

The  officers  of  the  Court  represented  the  practice  to  be 
as  stated  by  Mr.  Wright 

Mr.  Knight,  in  reply,  observed  that,  in  a  majority  of  the 
cases  in  this  Court,  the  common  injunction  alone  stayed 
trial,  except  in  issuable  terms :  but  the  practice  was  dif- 
ferent in  the  Court  of  Chancery;  for  if  the  declaration  had 
been  delivered,  the  common  injimction  did  not  stay  trial 
but  only  execution. 

Lord  Chief  Baron. — This  is  a  nice  question  of  prac-* 
tice.  The  justice  of  the  case  is  all  on  the  side  of  Mr* 
Wrighfs  client;  for  whether  the  answer  was  filed  on  the 
Saturday  night,  or  early  this  morning,  for  all  purposes 
connected  with  the  merits,  it  is  the  same.  The  object  of 
the  party  applying  to  stay  the  trial  is,  that  he  may  have 
an  opportunity  to  examine  the  answer.  How  that  oppor- 
tunity  will  be  better  afforded  to  him  by  the  answer  being 
filed  on  Saturday  evening  at  eight  o'clock,  instead  of  this 
morning,  it  is  difficult  to  imagine.  According  to  the  prac- 
tice, as  stated  by  the  officer  of  the  Court,  it  is  sufficient  if 
the  answer  be  filed  before  the  sitting  of  the  Court.  The 
practice,  as  far  back  as  can  be  traced,  appears  to  have 
been  such,  and  no  inconvenience  seems  to  have  resulted. 
If  we  were  driven  to  adopt  the  maxim,  that  there  is  no 
fraction  of  a  day,  I  should  in  this  case  think  it  necessary 
to  consider  the  answer  as  having  been  filed  the  earliest 
possible  moment  of  the  day.  But  I  think  there  can  be  no 
difficulty  in  ascertaining  the  precise  time.  I  am  against 
altering  the  established  practice,  unless  great  inconveni<> 
ence  is  shewn  to  arise  from  it. 
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E9eh.Ch,iHSq.      Mr«  BoTon  O ARROW. — Tbis  case  does  npt  afford  any 

ground  for  sapposing  an  improper  practice  to  bave  prevail- 
ed in  keeping  back  the  answer.  And  it  is  dear  that,  for 
all  useful  purposes,  the  answer  is  as  well  filed  this  morn- 
ing-as  late  on  Saturday  night.  I  think  no  injustice  can 
be  done  in  refusing  this  application. 

Motion  refused,  but  without  costs. 


Feb.  2Ath.         Meredyth  and  two  Others  v.  Hughes  and  Others. 

On  the  hearing  joY  the  decree  made  on  the  hearing  of  this  cause,  dated 
biu  wu^smUs-  '^h  N&vember,  1827,  it  was  ordered  {inter  alia)  that  the 
•mlMfthTde-'  pl^ii^tiffs'  bill  should  be  dismissed  as  against  the  defend- 
fendants,  tuch     auts  John  Alexander  WiUmet^  Daniel  Hodgson,  William 

oostt  to  be  Ulx-         a  M 

ed,  and,  when  JSfTcA,  and  Steed  Laraman,  with  costs;  and  it  was  refer- 
by  the  piaindfi.  ®d  to  Richard  Richarde,  Esq.,  one  of  the  Masters  of 
Before  thecoBti  ^j^  Court,  to  tax  the  Said  defendants  their  costs;  which 

were  taxed  one  '  ' 

of  the  pUintiffs  cost»,  when  taxed,  were  to  be  paid  by  the  plaintiffs. 
ter  proceeded         The  plaintiff,  Joshua  Paul  Meredyth,  who  was  the 

til!!!  t^d^de  pnneipal  plaintiff,  (the  two  other  plaintiffs  being  his  bail 

hif  certificate,  at  law,  and  the  bill  being  filed  to  restrain  proceedings  at 

notwithstanding  '  ®  T 

the  lunriTing      law  agaiAst  the  wholc  of  them),  died  on  the  ISth  April, 

phuntifi^  object-    «  g^^ 
ed  to  the  taxa-     io*0. 

*'**"und°thllt  the  "^^^  ^^  ^^  ^^^  ®^  ^^^  defendants  was  not  brought  into 
auit  waa  abated,  the  Master^s  ofBcc  Until  somc  time  after  Meredyth*e  de- 

On  an  applica-  .  i*.*.-  «.iai 

tion  to  quaih  ceasc ;  and  on  such  bill  of  costs  bemg  left,  the  survivmg 
^e  ^'^'hllid  plo^tiffs  contended  that  the  suit  was  abated  by  MeredytVs 
thattheproceed-  death,  and  Objected  to  the  Master's  proceeding  to  tax  the 

ingt  were  r^gu-  *  c? 

lar.  costs.    Notwithstanding  this^  the  Master,  without  the  at« 

^        ^^.  tendance  of  any  personal  representative  oi  Meredyth,  pro- 

y  /Cc^^'Z  /,  g^^^j  ^  ^„^  3nj  j,y  hig  certificate,  dated  17th  Decern- 

her,  1828,  certified  such  costs  to  amount  to  131/.  5«.  llcf. 
A  motion  was  now  made  on  the  part  of  the  sunriring 
plaintiffs,  that  the  Master's  certificate  might  be  taken  off 
the  file  and  quashed. 
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Mr.  Smpiinsan  in  support  of  the  motion. — It  is  a  B*ch.  Ch-inEq-, 
settled  rule,  that  where  a  suit  is  abated,  no  step  can  be     .     ^     ^ 
taken  until  the  suit  is  revived.     Costs  in  a  suit  are  no     MBHBDrrB 
debt  until  they  are  actually  taxed,  but  are  a  mere  per-       Buqwes, 
soDsl  demand,  dying  with  the  party  liable  to  pay  them;  and 
there  can  be  no  revivor  for  costs,  unless  indeed  the  costs 
are  directed  to  be  paid  out  of  a  particular  fund.    Hall  v. 
Sfinth{a),    White  v.  Hayward{b),  Johnson  v.  PecJc{c), 
Kemp  V.  Markeel{d)i  Blower  ▼.  Morrets{e).    Even  where 
bills  are  filed  merely  for  discovery,  on  an  answer  being 
put  in,  it  b  of  course  for  the  defendant  to  apply  for  costs : 
but  m  that  case,  it  has  been  held,  that  the  suit  cannot 
be  revived  for  the  costs.  Dodson  v.  Juda  (/),  Gould  v. 
Bame${g), 

Lord  Chief  Baron. — In  this  case  there  was  a  decree 
with  costs  as  against  three  persons :  whether  there  ought 
or  ought  not  to  have  been  such  a  decree  I  do  not  feel  my- 
self at  liberty  now  to  inquire;  all  I  know  is,  that  there  is  a 
decree  against  them  jointly  for  costs.  Pending  the  pro- 
ceedmgs,and  before  the  Master's  allocatur  can  be  obtained, 
one  of  the  three  persons  dies;  and  the  argument  now  is, 
that  the  effect  of  this  decree  is  gone,  because  one  of  the 
parties  to  the  cause  is  dead.  This  argument  is  founded 
on  the  general  rule,  that  there  can  be  no  revivor  for  costs 
only.  This  seems  to  me  to  furnish  a  good  ground  for 
proceeding  against  the  other  two;  and  that  the  circum- 
stance of  no  revivor  being  allowed  operates  the  other  way. 
If  it  had  been  possible  to  bring  the  personal  representa- 
tives of  Meredyth  before  the  Court,  there  might  be  some 
difficulty :  for  the  other  defendants,  whether  considered  as 

(a)  1  Bro.C.  C.438.  more,  2  Ves.  jun.  313;  EdghiU  v. 

(^)2Ve8. 461.  Brown,  3  Ves.  196;  Lowten  v. 

(c)  Id.  464.  Mmfor    of   Colchetter,  2   Meriv. 

(<0  3  Atk.  81 2 ;  2  Ves.  580.  1 14. 
(e)  3  Atk.  772.    In  addition  to  (/)  10  Ves,  31. 

ibcie  cases  see  Morgan  v.  Scuda-  {g)  1  Dick.  133. 
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^^*i«*o'*^*  principals  or  sureties,  would,  in  such  case,  be  entitled  to  a 

v^...^^]!.^  contribution.   I  think  the  Master  has  done  right,  and  that 

Meredyth  there  is  no  ground  for  the  present  application. 


Hughes. 


Mr.  Baron  Garrow  and  Mr.  Baron  Vaughan  con- 
curred. 

Motion  refused  with  costs  (a). 

(a)    Walker  v.  Eatterby,  6  Ves.      333,  were  cited,  on  the  part  of  the 
61 2 ;  and  Ex  parte  Bishop,  8  \'es.      defendants,  before  the  Master. 


Same  day.  PrINCE  V.  HaYDIN  and  TiMMlNS. 

A  bill  waa  filed  J[  HE  bill  was  filed  against  two  partners  carrying  on  busi* 
nSi^for'iMao^*  ^®^^  ^  merchants  at  New  York,  in  relation  to  a  transac- 
count,  and  an     ^Jq^  between  them  and  the  plaintiff,  for  an  account,  and  for 

injunction  to  re-  ^    ^  . 

strain  proceed-  an  injiuiction  to  restrain  an  action  at  law,  brought  against 
ro»icedby  them  ^^^  plaintiff  by  the  defendants,  for  a  balance  alleged  to  be 
*Wniiff*and  the  ^^®  *^  them.  The  bill  contained  charges  that  the  defend- 
coromon  injuQc-  ants  had  not  duly  accounted,  and  made  several  objections 

tion  was  obtiun- 

ed  for  want  of    to  the  accounts  rendered  by  them. 

answer  having        The  common  injunction  was  obtained  for  want  of  an- 

been  put  in,  ex-  swer.    The  defendants  having  answered,  exceptions  were 

ceptions  were  °  * 

taken,  some  of  takcji  and  allowed,  and  the  bill  amended;  to  which  a  fur- 
lowed.  One  of  ^bc^  answer  was  put  in,  and  exceptions  were  taken  to  the 
who^wM^res'i-  ^^rther  auswcr;  and,  on  argument,  two  of  such  exceptions 
denthiEi^faiu/,  were  allowed.  The  two  exceptions  which  wer^  allowed, 
answer,  adioic-  were  founded  upon  certain  inquiries  in  the  bill,  with  re- 
ISidhi  mi'biu  *P«c*  *^  certain  bills  of  exchange. 
^^^^^^^^'       TimminSf  one  of  the  defendants,  being  in  England,  put 

founded;  but 

the  other  partner,  being  abroad,  did  not  put  in  a  further  answer.  The  defendant,  who  had  filed  a 
further  answer,  moved  to  dissolve  the  injunction,  on  the  ground  that  he  had  admitted  the  hctt 
covered  by  the  exceptions,  and  that,  even  if  his  answer  did  not  bind  his  partner,  yet  the  plaintiff 
could  not  obtain  from  the  other  defendant  more  than  tlie  same  admission  of  the  fiicts  charged  by 
him,  which,  it  was  insisted,  did  not  entitle  him  to  an  injunction.  The  Court  revised  the  applica- 
tion! the  other  defendant  not  having  answered. 
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in  an  answer  to  these  exceptions,  admitting  the  facts  on  E*ch,CLinBq. 

which  they  were  founded.      But  Haydn  being  at  Neto  ^ 

Yori^  no  further  answer  was  put  in  by  him.     Ttmmins  Prince 

having  obtained  the  usual  order  to  dissolve  the  injunction  Haydk, 

tdsif  a  motion  was  now  made  to  dissolve  the  injunction  ^ 

absolutely.  ^30^^--^:^^^* 

Mr.  Burge  and  Mr.  Theobald^  in  support  of  the  applica*^ 
tion  to  dissolve  the  injunction,  contended  that  Haydns 
interest  in  the  debt  had  been  assigned  to  and  vested  in 
Timmns;  and  if  it  had  not,  yet,  as  Timmins  had  admit- 
ted the  case  raised  by  the  plaintifTs  exceptions,  the  plain- 
tiff could  not  desire  more  than  the  same  admission  from 
Haydn.  And  if,  with  the  admission  by  the  defendant 
Timmins^  the  Court  thought  the  injunction  ought  to 
be  dissolved  as  to  him,  it  must  of  necessity  do  so  on  the 
same  admission  from  Haydn,  In  support  of  the  ap- 
plication they  cited  Joseph  v.  Doubleday  (a),  and  Kilby  v. 
Stanton  (i). 

Mr.  Walker,  for  the  defendant. — In  Kilby  v.  Stanton, 
the  defendant,  who  had  not  answered,  could  never  by  any 
proceeding  be  made  to  answer.  There  would  have  been 
an  absolute  failure  of  justice  in  that  case,  as  no  answer 
could  ever  have  been  obtained.  There  is  no  such  ground 
here:  but  only  some  inconvenience  will  arise  by  the  delay 
of  a  few  months  in  getting  in  the  answer., 

Lord  Caief  Baron. — The  only  case  applicable  to  the 
subject,  which  has  been  cited,  is  one  which  I  decided.  But 
that  decision  proceeded  on  a  very  clear  ground.  There  the 
defendant  had  distinctly  stated  that  he  never  would  interfere 
or  answer,  and  that  he  knew  nothing  of  the  circumstances.  It 
was  quite  clear,  that  he  never  would  answer;  and  that,  if  he 

ia)  1  Ves.  &  B.  497.  {b)  2  Younge  &  J.  75. 

VOL.  ur.  o 
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Ereh.  Ch,  in  Eq,  evcn  vcrc  to  answer,  it  would  have  bceh  a  nullity,  as  ha 

1829. 

v_^^,^  had  no  knowledge  of  the  subject*  I  think  the  merits  of 
Prince  this  Case  are  with  the  defendants.  I  feel  satisfied  that  no 
Haydn.  answer  which  can  come  in  will  give  the  plaintiff  any  more 
information^  This  I  feel  very  strongly,  but  I  tremble  at 
letting  in  such  a  practice.  I  feel  entirely  with  the  defend* 
ant,  but  if  the  present  application  were  to  be  granted,  this 
point  would  be  raised  in  every  case,  and  would  very  much 
uicrease  the  labour  of  a  Court  of  equity  with  respect  to 
granting  injunctions  in  cases  of  this  description. 


Mr.  Baron  Garkow  concurred. 


Motion  refused. 


Jan.  26th,  The  Reverend  George  Wyld, — Plaintiff; 

Thomas  Ward, — Defendant. 

The  langiuige  of  BiLL  by  the  vicar  of  Chieveley  in  the  county  of  Berks, 
being  ambigu-  With  the  chapclries  of  Leckhompsteod,  WifUerb(nime,  and 
to 'h^'tiihrST*  ^^^*  ^^  ^'^^  tithings  of  Courage  and  SneUmore  annexed, 
hay,  and  being   airaiust  an  occupicr  of  lands  within  the  chapelry  oS  Leek* 

unexplained  by     _  ,    n  ^         .  #.      .  *»         n    •  i 

any  subaequent  kampsteodj  lOT  an  account  and  satisfaction  of  small  tithes, 
thenT^ing'no  e8pe9ially  of  the  tithes  of  hay,  wood,  and  underwood, 
modern  evi-       Y^^  \^y  ^^  defendant  since  Micliaelmas,  1818,  as  also  the 

dence  of  usage,  "^  ^  ' 

and  no  etjdence  tithes  of  corn  and  grain,  peas«  beans,  vetches,  and  turnips, 
the  Ticar,  the  ^  or  Other  titheable  matters,  had  by  the  defendant  since  the 
to^dweelbTdic  *""®  aforesaid,  from  off  any  grubbed  lands  occupied  by 
▼icaraaagainsta  bim  within  the  said  parish  which  had  formerly  been  wood 
ing  the  tithe  in   lauds,  or  covercd  with  hedge-rows,  and  had  since  been 
K^^M  iMue.    gnibbed,  or  as  had  been  ancient  meadow  land,  at  and  be- 
fore the  time  of  the  endowment  mentioned  in  the  bill,  and 
had  since  been  broken  up  or  converted  into  tillage;  and 
also  an  account  of  the  tithes  of  hay,  com,  and  grain,  aris* 
ing^  from  off  all  orchards,  curtilagesi^and  gardens,  occu- 
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pied  by  the  defendant  since  the  period  in  the  bill  mention-  Exch,  Ch.in  Eq. 
ed,  in  or  within  the  said  parish  or  the  titheable  places  ^ 

thereof,  and  especially  in  or  within  the  tithing  or  cha-        Wyld 
pelry  of  Lecihampstead.  Ward. 

The  defendant,  by  his  answer,  admitted  the  plaintiff  to  pg  ^  /'^ £,^y/^ 
be  vicar  of  Chievelejf,  but  did  not  admit  the  chapelry  of 
Leckhampsteod  to  be  annexed  to  the  vicarage,  and  insist*- 
ed  that  the  plaintiff  was  not  entitled  to  the  tithes  of  Leck^ 
kampsiead.  The  defendant  admitted  his  occupation  of  a 
farm  and  lands,  situate  within  Leckfiampstead,  which  farm 
and  lands,  and  also  all  and  singular  the  tithes  arising  out 
of,  upon,  or  in  respect  of  the  same,  be  held  and  rented  of 
John  Noble,  Esq.,  at  a  rack  rent,  for  a  term  of  years. 
The  defendant  also  admitted,  that  he  had  taken  certain 
quantities  o{{itUer  alia)  hay  from  off  his  said  lands.  And 
be  submitted  and  insisted,  that  the  plaintiff,  as  vicar  of 
the  parish  of  Chieveley,  was  not  entitled  to  tithes,  great 
or  small,  of  any  titheable  matters  arising  within  Leckhamp^ 
stead,  or  the  titheable  places  thereof,  inasmuch  as  the 
tithes  of  Leckhampstead  were  formerly  held  by  the  abhot 
and  convent  of  Abingdon,  as  a  portion  distinct  from  the 
rectory  of  the  said  parish,  and  that  the  tithes  of  that  part 
of  the  lands  within  Leckhampstead,  then  in  the  defendant'^ 
occupation,  did,  previous  to  the  Jetting  of  the  same  to  the 
defendant,  belong  to  the  said  John  Noble.  And  that  the 
defendant  then  held  the  said  lands  discharged  from  all 
Uthea^  and  was  during  his  tenancy  llie  lawful  and  rightful 
proprietor  of  all  the  tithes,  arising  on  all  the  lands  occu- 
pied by  bim  within  Leckhampstead* 

Evidence  was  entered  into  on  both  sides.  And  the 
cause  was  heard  on  the  1st  May,  1827;  and  by  the  decree 
it  was  ordered,  that  it  should  be  referred  to  Richard 
jRiehards,  Esq.,  one  of  the  Masters  of  the  Court,  to  take 
an  account  of  (among  other  tithes  therein  mentioned)  the 
tithe  of  hay  had  and  taken  by  the  defendant  from  off  his 
farm  and  lands  since  Michaelmas,  1818,  and  to  take  an 

o2 
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Etch,  Ch.  in  Eq.  account  of  the  value  of  all  such  tithes,  with  costs  to  be 

taxed  for  the  said  plaintiff,  except  certain  costs  therein 
mentioned  (a). 

The  plaintiff's  claim  to  the  tithe  of  hay  within  Leek- 
hampstead  rested  on  an  endowment  in  1314,  which  en- 
dowment, after  noticing  the  appropriation  of  the  church 
of  Chieveley,  with  the  chapels  to  the  same  church  annexed, 
to  the  abbot  and  convent  of  the  monastery  of  Abingdon, 
and  after  endowing  the  vicar  {inter  alia)  with  the  houses 
of  the  rectory  of  the  church  of  CAievelef/,  being  at  Win- 
terbourne^  Danvers^  and  Leekhampstead,  with  the  areas 
and  CTohs  to  the  same  adjacent,  and  giving  to  the  vicar 
certain  commonable  rights,  contained  the  following  pas- 
sage:— "  Habebant  insuper  eadem  vicaria  omnimodam 
decimam  fosni  de  precis  prcBdictorum  religiosorum,  ac 
qmbuscunque  locis  aliis  infra  limites  ecclesice  et  capel- 
larum  pr€edictarum,  undecunque  provenientem;  et  si  con- 
tingat  pratum  aliquod  vel  pasltiram  iUiquam,  quod  vet 
qtuB  ante  appropriationem  prcedictam  consuevit  esse  pra- 
tum vel  pasturam,  redigi  in  culturam,  decimas  bladi  vel 
"  alterius  seminis  inde  provenientes  adprtedictos  vicarios 
"  integraliter  pertinereJ"    The  endowment  then  provided, 
that  the  vicar  should  receive  all  the  small  tithes,  oblations, 
mortuaries,  and  personal  payments  whatsoever,  and  the 
tithes  of  mills  then  being  and  to  be  erected,  and  abo  the 
tithes  of  com  of  the  several  places  therein  mentioned,  and 
the  tithes  of  corn  and  other  seed  whatsoever,  sown  in 
yards,  curtilages,  or  gardens,  and  also  of  flax  and  hemp 
wheresoever  growing,  even  if  they  should  happen  to  be 
sown  in  the  fields  of  the  said  church  and  chapels,  all  man- 

■ 

(a)  Though  the  decree  was  pro-  evidence  as  read,  and  an  applica- 

Dounced  on  the  1st  May,  1827,  it  tion  being  tlierefore  made  to  rzrj 

was  not  passed  or  entered  until  the  minutes.   See  this  case  reported 

July  following,    some    differences  on  that  application,  1  Younge  k 

having  arisen  between  the  parties  Jerv.  536. 
with  respect  to  the  entering  of  the 
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ner  of  other  tithes  of  corn  whatsoever  to  the  monastery  of  ^cA.  ciuiuEq. 
Abingdon  being  wholly  reserved. 

The  plaintiff  at  the  hearing  of  the  cause  proved,  by 
several  witnesses,  the  perception  by  the  vicar  otChieteley^ 
for  the  time  being,  of  the  tithes  of  wool,  Iamb,  pigs,  and 
other  small  tithes,  from  certain  lands  within  Leckhamp- 
stead;  and  also  the  receipt  by  himself,  as  vicar,  of  compo- 
sitions or  payments  from  the  occupiers  of  two  farms  with- 
in Leckhampstecut,  one  of  them  being  the  defendant's  farm, 
before  his  occupation  thereof,  in  lieu  of  the  tithes  arising 
therefrom,  except  the  tithe  of  underwood.  But  he  did 
not  give  any  evidence  of  the  actual  receipt  of  the  tithe  of 
hay,  or  of  any  composition  expressly  for  the  tithe  of  hay, 
of  any  lands  in  Leckftampstead,  either  by  himself  or  any 
preceding  vicar  of  Chieveley. 

The  evidence  of  the  defendant  at  the  hearing  was 
documentary,  tending  to  shew,  that  the  tithes  of  Leek- 
kampsiead  were  held  by  the  abbot  and  convent  of  Abing- 
don,  as  a  portion  of  tithes  distinct  from  the  rectory,  and, 
baving  vested  in  the  crown  at  the  dissolution,  had  subse- 
quently been  granted  to  persons  under  whom  the  present 
owner  of  the  defendant's  lands  claimed  title*  The  evidence 
of  the  defendant  was  not  limited  to  the  tithe  of  hay,  but 
went  to  negative  the  right  of  the  plaintiff  as  vicar  to  any 
small  tithes  in  Leckhampstead 

After  the  decree,  the  defendant  petitioned  for  a  re- hear- 
ing of  the  cause,  so  far  as  respected  the  tithe  of  hay,  on 
the  ground  that  it  appeared  from  various  documents,  stat- 
ed by  him  in  his  petition  of  re-hearing,  that  the  vicar, 
though  he  might  be  entitled  to  other  tithes,  was  not  en- 
titled to  the  tithe  of  hay. 

The  cause  now  came  on  to  be  re-heard  with  respect  to 
the  tithe  of  hay. 

In  support  of  the  re-hearing,  the  defendant  produced 
the  Minister's  accounts,  from  Micltaelmas  30,  to  Michael- 
mas  31,  Flen.  8,  accounting  for  6L  as  paid  ^'  for  the  farm 
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lUeh,  ch,  in  Eq.  of  the  portion  of  the  tithes  in  Leckhampstead  in  the  tenure 
v_,^^^^  of  Thomas  Coklcs  the  younger."  The  particulars  fdr  a 
wtld  lease  to  be  granted  by  the  crown  of  the  rectory  of  Ckieve- 
Ward.  ley,  15  Elia.  comprising  {inter  alia)  **  the  farm  of  all  the 
tithes  of  corn,  sheaves,  and  grain,  and  other  tithes  what- 
soever in  Leckhampstead^  late  in  the  tenure  of  John  Cocks, 
of  the  yearly  value  of  6/."  A  grant  in  fee,  40  Elix.^  from 
that  queen  to  Giles  Pocock  and  Richard  Pocock  "  of  the 
rectory  and  church  of  Chievelefff  and  all  those  the  queen's 
tithes  of  corn,  sheaves,  and  grain,  and  other  her  tithes 
whatsoever,  yearly  and  from  time  to  time,  coming,  grow- 
ing, and  arising  in  Leckhampstead^  which  to  the  then  late 
monastery  of  Abingdon^  then  dissolved,  did  theretofore 
pertain,  and  were  formerly  part  of  the  possessions  thereof, 
and  of  all  and  singular  messuages,  granges,  &c.,  &c.'* 
Among  other  things  therein  enumerated  were,  ^'  tithes  of 
sheaves,  corn,  grain,  and  hay,  wool,  flax,  hemp,  and  lambs, 
and  all  other  tithes  whatsoever,  as  well  greater  as  lesser, 
and  other  things  therein  mentioned,  to  the  aforesaid  rec- 
tory and  church,  tithes,  and  other  the  premises  therein* 
before  granted,  belonging  or  appertaining,  or  as  members, 
parts  or  parcels  of  the  same  rectory  and  church,  tithes  and 
other  the  premises  thereby  granted,  theretofore  had, 
known,  accepted,  occupied,  used,  or  reputed."  A  grant 
in  fee,  in  the  same  year,  from  the  Pococks  to  Richard 
Hatt  of  the  same  tithes  as  those  comprised  in  the  grant 
from  Queen  Elizabeth^  arising  within  certain  lands  in 
Leckhampstead^  and  {inter  alia)  the  farm  in  the  occupa- 
tion of  the  defendant.  The  defendant  also  produced  va- 
rious leases,  grants,  conveyances,  and  other  assurances, 
commencing  in  the  42  Eliz.y  and  continued  to  the  present 
time,  of  the  tithes  of  blades,  com,  and  grain,  and  all  other 
tithes,  arising  within  certain  lands  in  Leckhampstead^  the 
lands  comprised  in  such  grants,  &c.  appearing  by  various 
title-deeds  and  documents  deducing  the  title  thereto,  (and 
which  the  defendant  produced),  to  comprise  the  farm  and 
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lands  in  the  defendant's  occupation :  but  tlie  tithe  of  hay,  ^«^A-  ^''*- '»  *f  • 
CO  nomine,  did  not  occur  in  any  of  such  grants,  &c.,  until  ^  '  ^ 

the  year  1760,  when  it  was,  for  the  first  time,  expressly  Wyld 
mentioned ;  and  afterwards  it  constantly  occurred  in  the  Ward. 
documents. 

The  defendant  also  relied  on  the  want  of  evidence,  on 
the  plaintiff's  part,  of  the  perception  of  tithe-hay  in  Leck^- 
hampstead* 

Mr.  JerviSy  and  Mr.  Tinney,  for  the  defendant. — The 
meaning  of  the  endowment  is,  that  the  vicar  should  hav6 
the  titlie  of  hay  of  the  lands  then  in  grass,  and  if  the  cul- 
ture of  those  should  be  altered,  he  should  be  entitled  to 
the  tithes  of  those  particular  lands;  but  not  that  the 
vicar  should  be  entitled  to  the  tithes  of  hay  generally 
throughout  the  parish.  The  vicar  has  not  shewn  any 
perception  of  the  tithe  of  hay,  whilst  the  defendant  has 
proved  constant  enjoyment.  In  Oglander  v.  Pomfrei  (a), 
the  endowment  appeared  to  give  the  vicar  the  tithe  of 
hay,  but  the  wonls  being  doubtful,  and  the  usage  con* 
trafy,  the  Court  held  that  the  vicar  was  not  entitled. 
In  the  Countess  of  Dartmouth  v.  Roberts  {b),  a  grant 
before  the  restraining  statutes  was  presumed  against  an 
express  endowment  of  tithe  hay,  there  having  been  an 
uninterrupted  perception  of  the  tithe  in  opposition  to  the 
endowment.  So,  in  Manby  v.  Curtis  (c),  it  was  held,  that 
an  express  endowment  of  the  vicarage  with  tithe  hay  was 
not  sufficient  to  support  a  bill  for  that  tithe,  without  usage, 
against  evidence  of  a  money  payment  to  the  rector  in  lieu 
of  corn  and  hay.  That  case  is  much  stronger  than  the 
present.  Dorman  v.  Curry  {d)  is  also  in  ftivour  of  the 
defendant. 

(«)  4  Woo<i*s  Dec.  319;  3  £a*  Younge,  655. 

gte  &  Younge  (from  liOrd  Chief  (c)  2  Price,  284;   3   Eagle  & 

BaroQ  Eyre's  MSS.)  1312;  S.C.  Younge,  733. 

Gwill.  1244.  (d)  4  Price,  117;   3  Eagle  & 

(6)  16  East,   334;  2   Eagle  k  Younge,  825. 
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Kjfth.  C7i.  in  Eq.      Mr.  Treslovc,  and  Mr.  Hayter^  for  the  plaintiff,  conr 

tended  that  the  endowment  gave  die  vicar  the  tithe  of  hay 
generally  throughout  the  parish,  mAudiixig  Leckhan^iead^ 
They  admitted  the  evidence  of  perception  to  be  defi- 
cient, but  urged  that  the  endowment  was  sufficient  evi- 
dence of  his  right,  though  unsupported  by  usage.  And 
they  cited  Clarkson  v.  Woodhause  (a). 

Mr.  JerviSy  in  reply,  urged  that,  the  best  exposition  of 
ancient  deeds  was  usage.  That  the  evidence  of  usage 
was  entirely  in  favour  of  the  defendant,  so  much  so  at 
least,  that  the  Court  would  not  decree  in  favour  of  the 
vicar  without  an  issue. 

Feb,  loM.  Lord  Cutef  Baron. — This  is  a  partial  re-hearing. 
The  bill  is  filed  by  the  vicar  of  Chieveley  for  an  account 
and  satisfaction  of  the  common  vicarial  tithes,  and  it  states 
the  plaintiff  to  be  entitled  by  endowment  to  all  small  tithes, 
including  the  tithes  of  hay  and  wood;  and  the  bill  contains 
a  particular  charge,  that  he  is  entitled  to  all  tithe  hay. 
There  is  but  one  defendant,  and  his  lands  are  situate 
within  a  chapelry  belonging  to  the  parish,  called  Leek-- 
hampstead.  The  defendant  denies  the  plaintiff's  title  to 
the  tithes  of  Leckhampstead,  He  says  that  the  tithes  of 
that  district  were  enjoyed  as  a  distinct  portion  by  the  abbot 
and  monastery  of  Abingdon,  and  that,  at  the  dissolution, 
they  passed  into  the  hands  of  the  crown.  He  says,  he 
took  the  lands  from  one  Noble,  who  is  now  the  proprietor 
of  this  portion  and  of  the  lands,  tithe  free.  And  he  de< 
nies  the  vicar*s  right  to  any  tithes  in  LeckJiampstecui. 

Upon  the  cause  coming  on,  the  Court  decreed  an  ac* 
count  of  all  the  tithes  prayed,  and,  as  is  stated  in  the  pe- 
tition  of  re-hearing,  particularly  the  tithe  of  hay.  I  have 
not  any  note  of  the  judgment,  and  therefore  presume 
that  no  important  points  were  discussed  at  the  hearing. 

»  5T.  11.41 'i,n. 
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It  is  upon  the  vicar's  title  to  the  tithe  of  hay  that  the  pre-  e^cH,  Ch,iHEq. 

■  ^  A  1829 

sent  controversy  has  arisen.     The  defendant  says,  the  en-    v.«„^^^.I^ 

dowment  does  not  give  the  vicar  the  tithe  of  hay,  and  that  wyld 
the  deeds,  under  which  the  landlord  holds,  give  to  him  waris 
the  tithe  of  bay.  The  question  therefore  is,  whether,  on 
the  one  hand,  as  asserted  by  the  plaintiff,  the  endowment 
gives  the  vicar  tithe  of  hay ;  or  whether,  on  the  other  hand, 
as  insisted  by  the  defendant,  the  owner  of  the  defendant's 
lands  is  entitled  to  the  tithe. 

I  will  first  consider  the  operation  and  effect  of  the  do* 
cumentary  evidence,  without  reference  to  the  parol  testi* 
mony.  The  endowment  produced  on  the  part  of  the  vi- 
car shews,  that  LecJchampstead  was  a  chapelry  annexed 
to  the  parish  of  Chieveley^  and,  therefore,  contradicts  the 
general  proposition  with  which  the  defendant  sets  out% 
That  document  gives  to  the  vicar  various  lands,  and  some 
rights  of  common  in  the  woods  and  pastures  of  the  mo* 
nastery,  and  then  it  expresses  hay,  '^  and  also  all  manner 
of  tithe-hay  of  the  meadows  of  the  aforesaid  religious  men, 
and  in  all  other  places  whatsoever  within  the  limits  of  the 
church  and  chapels  aforesaid,  wheresoever  arising.'*  This 
is  a  general  gift  of  all  tithe-hay  from  the  religious  men  of 
their  own  meadows,  which  might  be  necessary  on  account 
of  the  church  not  paying  tithes.  The  instrument  then 
proceeds: — **  and  if  it  shall  happen  that  any  meadow  or 
pasture,  which,  before  the  appropriation  aforesaid,  was  ac- 
customed to  be  meadow  or  pasture,  be  reduced  to  tillage, 
the  tithe  of  corn  or  other  seed  thereof  issuing  to  the  afore* 
said  vicar  shall  wholly  pertain."  It  is  very  doubtful,  from 
the  copy  of  the  document  before  me,  whether  the  word 
"  ^  "  is  correct,  or  whether  it  should  be  "  arf,"  the  latter 
having  originally  been  copied  and  afterwards  struck  out, 
jind  '^  e/  "  substituted  (a).  The  literal  translation  as  it 
stands  is, — all  tithes  of  hay  of  the  meadows  of  the  aforesaid 

(tf)  On  examination  **  et "  appeared  to  be  correct. 
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Mxch,  ch,  in  Eq.  religious  men .  and  all  other  places  whatsoever,  within  thfe 

1829  o  '  1  ' 

-     limits  of  the  church  and  chapel.     It  is  certainly  incon- 
WyLD        fiisteht  to  add, ''  and  all  other  places/'  if  only  the  tithe- 
Wa'ap.        hay  of  the  meadows  of  the  religious  men  was  intended  to 
be  given.    It  seems  to  me  to  be  clear,  that  the  endow- 
ment gives  the  vicar,  in  terms,  all  small  tithes.    So  that 
what  appears  to  be  given,  is  the  hay  of  the  meadows  then 
belonging  to  the  monastery,  and  the  grain  of  the  same 
meadows,  if  afterwards  converted  into  tillage,  and  the  hay 
of  all  other  meadows  in  the  parish.    There  is  no  other 
mention  of  hay  in  the  endowment.    There  are  no  other 
means  of  construing  this  instrument  than  usage,  for  we 
cannot  at  this  time  tell  which  were  the  meadows  of  the 
monastery.     I  have  examined  all  the  cases  on  this  subject, 
and  the  impression  on  my  mind  is,  that  usage  governs  the 
decision  in  these  cases,  and  that  the  Court  will  rather  pre- 
sume a  fresh  endowment  than  disturb  constant  usage.     In 
the  endowment  there  is  an  express  reservation  to  the  mo* 
pastery  of  the  grange,  with  the  area  at  Lecihampsiead,  in 
which  the  rectors  of  the  church  of  CUetelejf  had  been  ac- 
customed to  lay  up  the  greater  fruits  of  the  chapel  of 
Z^eckhampsteadf  and  which  is  expressly  reserved  to  them, 
that  they  may  there  lay  up  the  fruits  of  the  chapel.    The 
language  used  would  countenance  any  usage,  and  there 
can  be  no  doubt  that  the  words  "  greater  fruits  "  would  co- 
ver hay.     The  document  is  so  loosely  worded,  that  it  will 
support  any  construction  which  usage  may  put  upon  it 
It  is,  however,  rather  more  in  favour  of  the  vicar,  the  word 
appearing  to  be  "  et''  and  not  " ad" 

It  is  next  necessary  to  look  at  the  documents  relied  on 
by  the  defendant. 

The  Minister's  accounts  mention  a  sum  of  6/.,  for  the 
farm  of  the  portion  of  tithes  of  Leckhampsiead.  \^His 
Lordship  then  adverted  to  the  grants  from  the  Crown  to 
the  Pococks,  and  from  the  Pococks  to  Hatt,  pointing  otit 
several  ithaccuracies  in  themj  which  prevented  much  reli- 
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aneefrom  being  phced  on  them] .    It  appears  that  Hait  was  ^*ch.  Ch.  in  Bq. 
the  owner  of  a  farm  in  Leckhampsieadf  and  I  assume  that  ^  '  ^ 

the  title  is  traced  down  to  the  present  defendant  or  his  land-  wyld 
lord^  but  without  any  particular  notice  of  hay,  till  1 780,  w abh. 
and  now,  as  it  is  said,  till  1760.  Enough  appears  to  sa- 
tisfy me  that  there  is  no  objection  in  law  to  the  tithe  of 
hay  belonging  to  either  party.  The  tithe  of  sheaves  and 
com,  it  is  clear,  belong  to  one,  and  the  small  tithes  to  the 
other.  But,  as  to  hay,  there  is  so  much  obscurity  in  the 
documents,  that  actual  possession  would  decide  in  favour 
ofeitber. 

The  land  in  the  possession  of  the  defendant  seems  prin- 
cipally to  have  been  parcel  of  the  possessions  of  the  mo* 
nastery.  Whatever  may  be  the  construction  of  the  endow* 
ment  as  to  the  hay  of  other  lands,  it  appears  at  least  a 
probable  construction,  that,  as  to  their  lands  within  Leek- 
hanyMieady  it  was  the  hay  of  the  meadows  al<me  that  was 
allotted  to  the  vicar.  As  it  is  not  explained  by  any  docu-* 
ment,  the  usage  alone  can  ascertain  what  lands  these  were, 
or  decide  whether,  upon  the  true  construction  of  the  en- 
dowment, it  carried  hay  whenever  raised  upon  their  lands. 

Both  sides  have  left  this  question  entirely  without  evi- 
dence. The  defendant  has  examined  no  witnesses.  He 
abandons  entirely  all  proof  respecting  the  modem  usage. 
His  situation,  iii  this  respect  is  somewhat  difficult.  Where 
the  owner  of  the  land  is  also  the  portionist  of  the  tithes, 
his  possession  is  a  mere  retainer,  and  will  not  avail  him 
unless  he  can  shew  an  occasional  severance,  such  as  mak- 
ing a  lease  of  the  land,  reserving  the  tithe,  and  actually 
taking  them. 

The  vicar  is  not  under  the  same  difficulties,  yet>  in 
this  case,  he  is  equally  bare  of  material  evidence.  I  have 
looked  into  the  evidence,  and  must  say,  I  never  saw  any 
testimony  so  imperfect.  There  are  four  witnesses,  one  of 
them,  Joseph  fVedel,  says,  that  a  composition  was  paid  for 
all  the  tithes  of  the  farm,  and  makes  no  exception.     He 
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Exch.  Ch,  in  Eq.  must  6t>eak  therefore  inaccurately,  because  the  composition 

could  not  be  paid  for  the  tithes  of  grain.  One  would  think 
that  his  mind  was  impressed  with  the  notion  that  the  vicar 
was  not,  as  originally  contended  by  the  defendant,  entitled 
to  any  tithes,  a  notion  certainly  inconsistent  with  the  fact. 
No  reliance  can  be  placed  on  such  a  deposition,  though  ex- 
press, being  given  alio  inttdtu:  two  others  say,  that  the  com- 
position was  paid  for  the  tithes  due  to  the  vicar,  not  specify- 
ing what  those  tithes  were,  which  is  the  very  point  in  dis- 
pute. A  fourth  witness  specifies  a  time  when  the  vicar  took 
the  tithes  in  kind,  and  mentions  that  he  took  Iamb,  wool, 
and  other  small  tithes,  but  does  not  mention  hay.  This  is 
against  the  vicar,  for  if  the  vicar  had  taken  hay,  why  does 
he  not  mention  it.  So  that  in  fact  there  is  no  parol  testi- 
mony on  which  any  reliance  can  be  put  on  either  side. 
The  documents  therefore  failing  to  afford  a  clear  line,  both 
the  parties  being  placed  in  a  situation  which  leads  each  of 
them  to  make  out  his  case,  the  one  being  a  portioner,  and 
the  other  a  vicar,  and  the  modern  testimony  of  usage  prov- 
ing nothing,  I  see  no  way  of  advancing  towards  the  settle- 
ment of  the  dispute  except  by  directing  an  issue.  In  the 
issue  let  the  vicar  be  the  plaintiff,  who  may,  if  he  thinks 
fit,  abandon  it. 

The  doubt  in  my  mind  as  to  directing  an  issue,  has 
principally  arisen  from  the  manner  in  which  the  defendant 
has  made  his  defence;  insisting  that  the  plaintiff  had  no 
title  to  any  tithes  in  Leckhampstead^  rather  than  denying 
his  title  to  the  tithe  of  hay  of  his  own  farm.  But  as  there 
is  a  fair  ground  to  question  the  right  to  the  tithe  of  bay, 
and  any  course  I  might  take  other  than  an  issue  would 
lead  to  another  bill,  it  seems  therefore  better  that  an  issue 
should  go  at  once. 
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Norman  v.  Danger  and  Another.  1829. 

Trespass  on  the  case.    At  the  trial  of  this  cause,  in  A  certiBcate, 
the  year  1825,  the  plaintiff  was  nonsuited,  and  in  Hilary  ^<^  ^„  church' 
Term,  18S9,  Gaselee,  J.,  before  whom  the  cause  was  tried,  ][Sed^b*  virtue 
granted  his  certificate  to  entitle  the  defendants  to  double  of  his  office,  to 

_,  mt    -r        t  ^/\  T         entitle  him  to 

costs,  under  the  statute  7  Jac.  I,  c.  o{a),  upon  readmg  double  costs  un- 
an  affidavit  made  by  the  defendants,  which  stated,  that  j^^^^  ^'5''  ^ 
they  were  churchwardens,  and  that  the  action  was  brought  °««^  ^^\^ 

^  ^  ^        granted  imme* 

in  respect  of  an  act  done  by  them,  by  virtue  of  their  office,  diateiy  after  the 

■  _-  triAl  of  the 

In  this  Term,  a  rule  was  obtained  to  set  aside  that  certifi-  cause. 

cate,  against  which  ,^^^"**P!f  °- 

'  ^^  tiff  IS  nonsuited, 

the  Judge  before 

Baytey,  JR.,  shewed  cause. — Unless  it  be  in  the  discre-  was  tried,  may, 

after  an  interval 
of  four  years, 

open  ao  affidavit  that  the  defendant  was  within  the  provisions  of  the  stat.7  Jac.  1,  c  5,  grant  a 

certificate  to  entitle  him  to  double  costs. 

(a)  Extended  to  Churchwardens  by  stat.  21  Jac.  1,  c.  12,  s.  3. 
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£xeh,  ef  Pkas,  tion  of  the  Judge  to  act  upon  affidavitSp  defendants  would 

*  ^     inoiany  cases  be  deprived  of  the  benefit  of  the  statute; 

NoEMAM       for,  as  the  form  of  the  dechuration  is  under  the  control  of 

Danger.       the  plaintiff,  the  character  of  the  defendants  never  appears 

.y~97^iif  A^.    4/  y^y  upon  the  record,  and,  where  the  plaintiff  is  nonsuited,  they 

may  have  no  opportunity  of  proving  it  by  evidence.  Where 
a  plaintiff  discontinues,  the  Court  will,  upon  an  affidavit 
stating  that  the  act  for  which  the  defendant  was  sued,  was 
done  by  virtue  of  his  office,  direct  the  Master  to  tax  dou- 
ble costs;  and  upon  the  same  principle  the  Judge  who  tries 
the  cause  may  resort  to  the  same  means  of  ascertaining  the 
character  of  the  parties.  By  the  words  of  the  statute,  the 
Judge  who  tries  the  cause,  is  the  sole  judge  of  the  pro- 
priety of  the  certificate  (a),  Grindley  v.  HoUoway  (6), 
which  may  be  granted  either  at  or  after  the  trial.  Harper 
v.  Carr{c). 

Chilion,  canira. — The  words  of  the  statute,  and  the 
cases  which  have  been  cited  to  establish,  that  the  allowance 
/  '  of  double  costs  rests  with  the  Judge  who  tries  the  cause, 
furnish  a  strong  argument  that  he  must  act  upon  what 
appears  at  the  trial,  and  not  upon  extraneous  matter;  for 
if  the  question  were  to  be  decided  upon  affidavits,  the 
Court  from  whence  the  record  proceeded,  would  be  the 
proper  tribunal  before  which  that  question  should  be  dis- 
cussed. The  difficulty  suggested  as  arising  from  a  non- 
suit, before  the  defendant  has  had  an  opportunity  of  prov- 
ing the  character  in  which  he  acted,  might  be  obviated  by 
intimating  the  fact  to  the  Judge  who  presides  at  Nisi  PriuSy 
and  proving  it  by  oral  testimony. 

HuLLocK,  B. — There  are  two  questions  in  this  case: 
the^r^^,  whether  the  certificate  has  been  granted  in  due 
time;  and  the  second^  whether  the  application  ought  not, 

(a)  Anon.  2  Vent.  45.  {h)  Dougl.  307.  (c)  7  T.  R.  448. 
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under  the  circumstances,  to  have  been  made  to  the  Court.  Exch,  of  Pleat, 

The  words  of  the  statute  are,  that  if  the  verdict  shall  pass     v,..^^^ 

with  the  defendant,  or  the  plaintiff  therein  become  nonsuit,       Normam 

or  suffer  any  discontinuance  thereof,  iv  every  such  case  the       danoeiu 

Justice  or  Justices,  or  such  other  Judge  before  whom  the 

said  matter  shall  be  tried,  shall  allow  unto  the  defendant 

double  costs.     If  it  had  said,  that  he  shall  do  so  in  open 

Court,  at  the  trial,  as  some  statutes  do,  then,  it  is  evident, 

that  the  allowance  could  only  be  made  immediately  after 

the  trial.  It  does  not,  however,  so  enact,  but  leaves  it  open ; 

and  the  construction  of  statutes  fit  pari  nmterid  has  lat** 

terly  been,  that  in  such  cases  the  Judge  may  grant  his 

certiBcate  within  a  convenient  time.     That  was  distinctly 

laid  down,  upon  the  construction  of  this  very  statute,  in 

the  case  of  Harper  v.  Carr,  to  which  alluaon  has  been 

made  (a).    If  then  the  certificate  need  not  be  granted  at 

the  trial,  it  will  be  for  the  Judge,  in  the  exercise  of  his 

discretion,  to  determine  whether  the  application  be  made 

with  sufficient  promptitude,  or  the  delay  be  properly  ac* 

counted  for;  and  we  must  assiune,  that,  in  granting  this 

certificate,  the  learned  Judge  took  all  these  circumstances 

into  consideration.     But  it  is  said,  inasmuch  as  the  facts 

were  not  developed  before  the  Judge  who  presided  at  JNTt* 

si  Prins,  that  the  application  should  have  been  made  to 

the  Court.    If  the  words  of  the  statute  had  been,  that  the 

matter  should  appear  at  the  trial,  the  Judge  could  have  no 

jurisdiction  unless  it  did  so  appear;  but  there  are  two  cases 

mentioned  in  the  act,  nonsuit  and  discontinuance,  in  which 

it  would  be  impossible  to  certify  at  Nisi  Prius.    In  the 

latter  case,  the  Courts  have  taken  upon  themselves  to 

allow  costs,  because,  if  only  a  Judge  at  Nisi  Prius  could 

certify,  the  provisions  of  the  statute  would  be  rendered 

nugatory  in  all  cases  of  discontinuance.     So,  where  the 

(a)  According  to  1  Crompt  Pract.  278,  the  certificate  must  J>e  obtained 
at  the  trial. 
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^A.  Iff  Piemi,  plaintlfF is  nonsuited,  unless  the  course  which  has  been 
K.^,^^,^^^  pursued  in  this  case  could  be  adopted,  double  costs  could 
Norman  not  be  allowed,  for  I  never  knew  a  Judge  inquire  into  the 
Dakgriu  circiunstances  of  the  .case,  after  a  plaintiff  had  been  non« 
suited.  Cases  have  occurred,  in  which  the  Courts  have 
allowed  costs  upon  affidavits.  Thus,  in  Walker  v.  Eger-» 
ton  (a),  which  was  an  action  against  the  IcoUector  of  the 
land-tax,  the  plaintiff  was  nonsuited,  ahdi  the  defendant 
afterwards  moved  the  Court  for  treble -costs,  upon  an  affi- 
davit that  he  was  sued  for  somethii^  doneja^  collector/ 
and  the  Court  directed  a  suggestion  to  be  entered  upon 
the  roll.  So,  in  Cathero  v.  Cooper  {b),  the  Coiirt  permitted 
a  similar  suggestion  to  be  entered  on  the  roH,  tt>  entitle 
the -defendants,  who  were  commissioners  under«tbe  'ICen* 
Wn^/on  turnpike  act,  12  Geo.  1,  c.  Ixxxvii^  to  ti^eble  costs, 
against  the  plaintiff  who  was  nonsuited;'  aiid'in  Barton  v« 
Miles  (c),  where  the  plaintiff  was  nonsuited,  the  Court 
granted  a  rule  for  the  like  purpose,  to  entitle  the  defend^ 
ants  to  double  costs,  upon  an  affidavit  that  they  were  col- 
lectors of  the  tax  for  window-lights,  and  were  acting  in  the 
execution  of  their  office.  The  statutes  upon  which  these 
applications  were  granted,  directed  generally  that  the  de- 
fendants should  recover,  and  not,  as  in  this  case,  that  the 
allowance  of  double  costs  should  be  made  by  the  Judge 
before  whom  the  matter  should  be  tried;  but  I  citti 
them  merely  for  the  purpose  of  shewing  that  the  applica« 
tions  were  entertained  upon  affidavits.  By  the  express 
words  of  this  statute,  the  Judge  who  tries  the  cause,  must 
certify  that  the  defendant  acted  by  virtue  of  his  office,  or 
make  him  an  allowance  of  double  costs  upon  the  record; 
and,  as  it  is  not  necessary,  that  that  should  be  done  at  the 
trial,  I  am  of  opinion,  that  this  certificate  has  been  properly 
allowed.  Within  my  own  experience  at  the  bar,  two  leam- 

(fl)  Comb.  322.        (6)  2  Barnard.  103,  117.        (c)  B.  R.  H.  125. 
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edJudgesgrantedcertificateSy  under  similar  circumstances,  ^n^^*  qf^mti 
upon  this  statute*  v^-.,,^,-!-^ 

Norman 

The  other  Barons  concurred,  and  the  rule  was  Danger. 

Discharged. 


Phillips,  Administratrix,  v.  Williams. 

XlIIS  was  an  action  upon  concessit  solvere,  to  which,  The  action  by 
amongst  others,  there  was  a  plea  of  payment,  and  an  issue  ^g^e  in  Waie$, 

thereon.  cannot  be  com- 

menced by  no- 

At  the  trial,  before  Gouttoum,  J.,  at  the  Great  Ses-  tice,  bnt  only 
sions  for  Pembrokeshire,  the  only  question  was,  whether     where  an 
the  payment  was  made  before  or  after  the  action  was  ^^{^^deiivered 
commenced.    The  evidence  upon  this  point  was,  that  on  »  notice*  that  an 

*  '  *  action  had  been 

the  4eih  August,  IBSS,  the  attorney  for  the  plaintiff  fill-  commenced,  to 
ed  up  one  of  the  usual  printed  forms  of  notice  of  action  gerved  upon  the 
upon  concessit  solvere  (a),  and  delivered  it  to  a  bailiff  ^^ll  "J^d 
to  serve  upon  the  defendant ;  and  that  the  payment  was  before  the  notice 
made  after  the  delivery  of  the  notice  to  the  bailiff,  but  tbepUinUffhU 
before  the  notice  was  served  upon  the  defendant.  Upon  fftome^y  aftw- 
this  evidence,  it  was  contended  that  the  filling  up  and  de-  ward*  proceeded 

11. /»  <=»*  by  eoncetn/ m/- 

livery  of  the  notice  to  the  bailiff  was  a  commencement  of  vere,  to  recover 
the  action,  and  that  a  subsequent  payment  was  too  late;  ^e4!^hat~Uie 
but  the  learned  Judse  was  of  a  different  opinion,  and  the  no*i<» j^^d  not 

*^  r  '  operate  as  the 

plaintiff  was    nonsuited.  legal  com- 

mencement of 
the  action,  and 
that  the  payment  was  in  time. 

(a)  The  following  is  a  copy  of  from  you  to  him,  for  &c.,  and  that    J^  ^  cy  ^ ,    J^' 

the  notice: —  the  said  plaintiff  will  proceed  to  /^ 

«  To  Mr.  C  D.  (the  defendant)  trial  at  the  said  next  Great  Sessions, 

This  is  to  give  you  notice  that  an  to  which  said  action  you  may  ap- 

action  is  commenced  and  will  be  pear  and  make  your  defence  if  you 

pfosecuted  against  you  at  the  next  think  proper.    Dated,  &c.  Your's 

Great  Sessions,  to  be  holden,  &c.,  &o.'' 
by  ^.  B.  for  the  sum  of  £ — ,  due 

TOL.   III.  P 


SOS 


CASES  IN  THE  EXCHEQUER, 


JExeh.  of  Pleat, 
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A  rule  having  been  obtained ,  calling  upon  the  defend- 
ant to  shew  cause,  why  that  nonsuit  should  not  be  set  aside 
and  a  new  trial  had, — 

Evans,  J.,  and  Wedgewood,  now  shewed  cause. — It  is 
difficult  to  conceive  how  a  notice  of  action,  which  is  a  mere 
private  transaction,  can  be  the  commencement  of  a  suit» 
There  is  no  analogy  between  this  and  the  proceeding  by  co- 
pias  in  the  Court  of  Common  Pleas;  for  in  the  Great  Ses- 
sionis,  an  original  is  always  issued  as  the  process  by  which 
the  action  is  commenced  before  the  notice  is  served,  and 
the  terms  of  the  notice  itself  so  import  In  Foley^s  Prae^ 
tice  (a),  the  proceeding  upon  concessit  solvere  is  treated  of, 
and  the  forms  of  the  praecipe  and  original  writ  are  given 
as  necessary  steps  before  the  service  of  the  notice;  and  in 
RusselVs  Practice  (i),  it  is  said  to  be  usual  to  sue  out  an 
original  where  it  is  intended  to  proceed  by  concessit  sol- 
vere. The  notice  itself  is  but  the  creature  of  the  Court, 
and  is  given  in  pursuance  of  a  rule  of  Court  (c),  for  the 
purpose  of  accelerating  the  trial:  it  may  be  served  before 
any  writ  has  been  sued  out,  but  in  that  case  must  state 
that  an  action  will  be  commenced  (d);  which  clearly  shews 
that  the  notice  itself  is  not  the  commencement  of  the  suit. 
At  all  events,  to  lay  the  foundation  of  an  argument,  the 
notice  must  be  served. 


(a)  Page  12. 

(6)  Page  12. 

(c)  "  For  preventing  delays  in  all 
personal  actions  hereafter  to  be 
commenced  in  this  Court,  it  is  or- 
dered, that  the  defendant  being 
served  fifteen  days  before  Sessions, 
(which  service  must  be  exclusive 
of  the  day  of  service  and  the  day 
of  Sessions) y  with  notice  in  writing 
under  the  hand  of  the  plaintiff's  at- 
torney, expressing  the  cause  of  ac- 
tion,  and  the  sum  demanded,  and 


affidavit  made  of  the  service  of  such 
notice  and  filing  a  declaration  be- 
fore the  sitting  of  this  morning  Court 
the  second  day  of  the  same  Sessions, 
the  plaintifi*  shall  be  at  liberty  to 
proceed  to  trial  or  judgment  the 
same  Sessions.  And  in  case  the 
defendant  appears,  and  shall  not 
plead  the  next  Court,  a  rule  being 
given  for  that  purpose,  the  plaintiff 
shall  have  judgment  in  such  action 
by  nU  dicitJ* 

(<0  Russ.  Pract.  53. 
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WittUims,  E.  F.,  in  support  of  the  rule. — ^In  theory,  the  Exch.  of  Pleas, 

•  1829 

original  writ  is  the  commencement  of  the  action,  and,  as     v,,..^^^ 

in  the  case  of  a  capias,  ought  regularly  to  be  sued  out  in  Phillips 
the  first  instance ;  but  in  practice  it  is  not  issued  until  after  Williams. 
the  action  has  been  proceeded  with;  and  the  notice  is  con- 
sidered to  be,  as  it  in  terms  expresses,  the  commencement 
of  the  suit.  This  is  clearly  proved  by  the  rule  of  Court, 
(Autumn  Great  Sessions,  1816  (a),)  for  unless,  when  serv- 
ed, the  notice  operated  as  a  commencement  of  the  suit, 
no  costs  could  properly  be  incurred,  and  the  plaintiff 
could  have  no  claim  upon  the  defendant.  The  action  by 
eoBcessit  solvere,  conducted  in  this  mode,  is  a  domestic 
action,  to  which  the  non-intervention  of  a  public  function- 
ary is  incident;  it  is  a  form  of  action  cheap  and  summary, 
and  therefore  highly  beneficial,  which  it  would  be  most 
dangerous  to  disturb.  Assuming  that  the  notice,  when 
served,  is  the  commencement  of  the  action,  it  remains  to 
Aew,  that  service .  is  unnecessary.  Now  the  term  "  serv- 
ed," in  the  rule  of  Court,  1816,  refers  to  the  amount  of 
costs,  and  not  to  the  validity  of  the  notice  as  the  com- 
mencement of  the  suit.  At  the  same  Session,  a  similar 
rule  was  made  with  reference  to  a  capias;  and  if,  in  the 
construction  of  the  one  rule,  it  be  held  that  service  of  the 
notice  is  necessary,  it  must  follow,  that  in  every  case  the 
capias  must  be  served,  to  operate  as  the  commencement 
of  the  suit.  Yet  it  could  not  be  contended,  that,  to 
a  plea  of  tender,  the  replication  of  a  capias,  antecedently 
sued  out,  must  aver  that  the  capias  was  served;  and 
by  a  parity  of  reasoning,  such  an  averment  would  be  un- 


(a)  <<  Ordered  that,  from  the  pre-  the  debt  sued  for,  with  one  pound 

sent  Great  Sessions,  in  all  actions  one  shilling  for  the  costs  of  suit,  if 

ofcoRceiti^fo/vere,  if  the  defendant,  the  plaintiff  or  his  attorney  shall 

being  served  with  notice  of  suit,  refuse  or  decline    to    accept  the 

sballfbefore  the  first  day  of  the  Ses-  same,  all  subsequent  proceedings 

noDS,  offer  or  tender  to  the  plain-  had  in  such  suit  shall  be  at  the  pe- 

tifforhis  attorney,  the  amount  of  ril  of  the  plaintiff  or  his  attorney." 

p2 
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EAch.  rf  Pleat,  necessarv  in  tlie  case  of  a  notice.    Whether  the  notice 

1829. 

V    be  or  be  not  served,  it  is  open  to  precisely  the  same  objec- 

Phillips       tions ;  and  therefore  it  follows,  that  if,  when  served,  the 

wiLLiAMf.     notice  would  be  a  commencement  of  the  action,  the  suit 

will  equally  be  commenced  though  the  notice  be  not 

served. 

Garrow,  B. — I  am  of  opinion,  that  this  notice  was  not 
the  legal  commencement  of  the  action,  and  that  the  pay- 
ment was  in  time.  The  object  of  the  notice  is  merely  to 
apprize  the  defendant  that  an  action  has,  by  some  other 
means,  been  instituted  against  him,  and  to  inform  him  of 
the  steps  which  he  must  take,  in  order  to  defend  himself 
against  it.  So  the  rule  of  Court,  upon  which  reliance  has 
been  placed,  does  not  say  even  that  the  service  of  the  no- 
tice shall  alone  be  sufficient,  but,  in  aid  of  the  defendant, 
ascertains  the  amount  of  costs  to  which  he  shall  be  liable  up 
to  a  certain  stage  of  the  proceedings,  and  by  the  payment 
of  which  the  action  may  be  terminated.  From  a  different 
construction  serious  injustice  might  ensue.  It  might  hap« 
pen,  that  an  attorney  who  meets  his  various  clients  at  a 
place  of  general  resort,  might  ascertain  the  nature  of  their 
demands  against  various  individuals,  and,  upon  his  return 
home,  fill  up  a  variety  of  notices,  which  might  lie  dormant, 
until  the  parties  had  amicably  arranged  their  differences, 
and  then  they  might  involuntarily  be  involved  in  expensive 
litigation,  merely  to  put  fees  into  the  pocket  of  the  attorney. 

HuLLOCK,  B. — After  the  best  consideration  which  I  can 
give  this  case,  I  am  of  opinion,  that  the  rule  should  be 
discharged.  The  simple  question  is,  whether  this  notice, 
which,  upon  the  face  of  it,  imports  that  an  action  has  been 
commenced,  is  the  legal  commencement  of  an  action,  and 
we  are  not  now  called  upon  to  put  a  construction  upon  the 
rule  of  the  Autumn  Great  Sessions,  1816.  Now  it  ap» 
pears  to  me,  that  the  object  of  this  notice  is  similar  to  that 


V. 

Williams. 
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of  the  service  of  a  latitat  or  capias,  viz.  to  bring  the  Rech,  of  PUat, 
party  into  Court;  and  no  one  could  contend  that  a  mere  ^  *^^  ^ 
notice  originating  in  the  attorney's  oiBce,  without  more,  Phillips 
would,  in  those  cases,  be  sufficient  for  that  purpose.  Could 
a  notice  of  this  description  be  replied  to  a  plea  of  the  sta- 
tute of  limitations? — Certainly  not;  the  replication  would 
state  the  issuing  of  the  original,  and  that  would  be  the  do- 
cument which  would  be  put  in  issue.  It  cannot,  gravely, 
be  contended,  that  there  is  any  analogy  between  this  no- 
tice and  the  commencement  of  a  suit  by  capias.  To  ren- 
der it  available,  it  must  be  averred,  that  the  capias  was 
issued  with  a  view  to  the  particular  suit,  and  where  con- 
tinuances are  necessary,  it  must  be  shewn  that  the  first 
writ  was  returned.  The  point  would  neatly  arise  upon  the 
replication  to  a  plea  of  tender,  but  that  may  be  said  to  in- 
volve the  same  question.  Upon  the  whole,  I  am  of  opinion 
that  this  notice  is  like  the  service  of  a  copy  of  a  latitat  or 
capias,  and  merely  intended  to  intimate,  as  the  notice  itself 
expresses,  that  an  action  has  previously  been  commenced, 
and  not  that  the  notice  is  the  commencement  of  the  action. 
We  cannot  advert  to  any  inconvenience  which  may  arise 
from  this  decision;  our  duty  simply  is,  to  decide  whether 
this  notice  be  or  be  not  the  legal  commencement  of  the 
suit. 

Vaughan,  B. — Judging  from  the  terms  of  the  notice, 
and  by  analogy  to  the  proceedings  in  the  superior  Courts, 
I  should  have  supposed  that  the  original  had  been  issued; 
and  by  the  report  of  the  law  commissioners  that  writ 
seems  to  be  the  foundation  of  all  proceedings  upon  con- 
cessit solvere  in  the  Principality,  for  a  charge  for  the 
original  is  uniformly  made.  It  may  be  that,  in  practice^ 
the  original  is  not  issued  in  the  first  instance;  but,  when 
called  upon,  we  must  correct  a  practice  which  is  cer- 
tainly illegal.  The  argument  of  my  learned  brother  upon 
the  effect  of  this  notice,  with  reference  to  a  plea  of  the 
statute  of  limitations,  is,  to  my  mind,  conclusive;  for  it 
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Etch,  of  Pleat,  would  be  a  mere  mockery  of  pleading  to  put  upon  the  re- 

'  cords  of  the  Court,  in  answer  to  such  a  plea,  that,  six  yeara 

Phillips  before,  a  notice  like  the  present  had  been  filled  up  by  the 

WILLI4M8.  attorney,  and  delivered  to  a  bailifi^  to  be  served. 

Rule  discharged  with  costs. 


Coleman  v.  Waller* 
Acreditor,inre.  ASSUMPSIT    upon  a  guarantee.      The    declaration 

■pect  of  two  de-  -  \        ,^r»x  >  ^o^xj      -r^  « 

mandfl,  Mixed  Stated,  that,  on  the  loth  December^  lo^,  Dent  and 
faislebtoVun-'  Matmett  were  indebted  to  the  plaintiff  in  the  sum  of 
foVone^oTSe ''°  ^^^"^  ^^^  ^oney  lent,  and  of  840/.,  for  goods  sold  and  de- 
two  debts,  and  livcred;  and  that,  by  a  certain  agreement  in  writing,  made 
meeUngofsome  &n<l  Signed  by  the  plaintiff  and  the  defendant,  (reciting 
^a!^T  that  Dent  and  Matmett  were  so  indebted,  and  that  the 
composition  was  plaintiff  having  a  warrant  of  attorney  for  the  600/.,  had  on 

proposed}  de* 

Glared  that  he  or  about  the  8th  of  December^  entered  up  judgment  and 
to  the  com"^'^  sued  out  execution  thereon,  by  virtue  whereof  the  Sheriff 
^'debt  i^^^"    ^^^  seized  and  was  in  possession  of  the  stock  and  effects 

which  the  goods  of  Dent  and  Mannett;  and  that  they  had  proposed  a  corn- 
had  been  seisedi  ,  ,  .f  »^      » 

were  secured  to  position  to  their  Creditors,  for  which  purpose,  they,  and 
wu  not  a  credi-  ^^^^^^  of  their  Creditors,  were  desirous  of  having  the  plain- 
tor,  guaranteed  tiff's  execution  withdrawn  forthwith ;  which  the  plaintiff 

the  debt,  and  ,  « 

A.  withdrew  had  agreed  to  do  upon  being  indemnified,  and  upon  pay- 
and^si^ed  the  mcut  of  the  costs  of  the  judgment  and  execution,  and  the 
t^^^mid  Sheriff's  fees;  which  guarantee  the  defendant  agreed  to 
that  the  bargain  give),  it  was  witnessed,  that,  in  consideration  of  the  plaintiff 
on  the  rest  of  SO  agreeing  (which  he  did  thereby)  to  withdraw  his  execu* 
and  void.^"'      ^^^  upon  payment  of  the  said  costs,  and  Sheriff's  fees, 

&c.,  the  defendant  did  thereby  guarantee  and  agree  to  in- 
demnify the  plaintiff  from  all  loss  or  deficiency  that  he 
might  sustain  or  be  put  to,  in  respect  of  the  600/.,  by  the 
agreeing  to  the  composition,  or  by  any  commission  of 
bankruptcy  that  might  be  sued  out  on  de&ult  of  the  com- 
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podtion  being  carried  through,  or  in  any  other  manner,  •£«<?^-  <fS  P^^ 

by  his  so  withdrawing  his  execution,  so  that  the  plaintiff  '  v 

might  receive  the  full  amount  of  twenty  shillings  in  the  pound,      Colruav 

on  his  debt  of  600/. ;  and  averred,  that  the  plaintiff  agreed  to      wallck. 

the  composition,  and  withdrew  his  execution,  and  that  a  /ypy^b^  J>y 

commission  of  bankruptcy  was  sued  out  against  Dent  and 

Matmeii,  by  means  of  which  and  the  plaintiff's  agreeing  to 

the  composition  and  withdrawing  his  execution,  the  plaintiff 

had  sustained  a  loss  of  250/.,  which  the  defendant  had  not 

paid*     Plea — non  assumpsit 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  London 
Sittings,  the  following  appeared  to  be  the  facts  of  the 
case: — Dent  and  Mannett^  who  carried  on  business  at 
Southampton^  were,  in  August ^  1821,  indebted  to  the  plain- 
tiff, to  the  amount  of  300/.  for  goods.  He  afterwards 
lent  them  600/.,  at  first  without  security,  but  on  the  19th 
November f  1824,  without  solicitation,  they  gave  him  a  war- 
rant of  attorney  for  the  600/.,  upon  which,  on  the  8th 
December^  judgment  was  entered  up,  and,  on  the  same 
night,  the  execution  was  sent  down.  On  the  10th,  at 
which  time  the  Sheriff  was  in  possession  under  the  execu- 
tion, a  meeting  of  the  creditors  was  had,  but  was  attended 
by  twenty-five  only  out  of  seventy-five  individuals,  to  whom 
Deni  and  Mtmnett  were  indebted.  Dent  and  Mannett 
were  considerable  debtors  to  one  Davidson,  of  whom  the 
defendant  was  then  a  clerks  but  had  since  become  the  part- 
ner. Dent  and  Mannett  were  anxious  to  prevent  a  bank- 
ruptcy, and  with  that  view  a  composition  was  proposed. 
It  was  openly  declared  by  the  plaintiff,  or  rather  in  his  be- 
half, that  he  would  not  come  in  for  his  money  debt  of  600/., 
nor  sign  the  composition  deed,  nor  withdraw  his  execution, 
withoat  security  for  that  debt.  The  defendant,  who,  on 
Davidson's  account,  was  desirous  that  the  execution  should 
be  withdrawn,  offered  to  give  that  security ;  upon  which 
the  guarantee  was  prepared  and  signed  by  the  defendant, 
and  the  plaintiff  withdrew  his  execution,  and  afterwards 
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Exek.  0/  PUat,  signed  the  composition  deed,  by  which  16«.  in  the  pound 

were  to  be  paid,  and  to  be  secured  by  promissory  notes.  The 
deed  contained  a  release  to  Dent  and  Mannett,  in  the  usual 
terms.  The  plaintiff  put  his  signature  to  this  instrument^ 
some  time  between  the  8th  and  10th  of  February 9  i8S5; 
and  upon  view  of  the  deed,  there  appeared  to  be  a  good 
many  signatures  before,  and  about  thirty-five  after  that  of 
the  plaintiff.  Some  obscurity  prevailed  in  the  evidence, 
as  to  the  order  in  which  these  signatures  were  subscribed; 
and  there  was  reason  to  suppose  that,  before  the  signature9 
were  put,  the  places  for  them  had  been  marked  in  pencQ, 
so  that  no  certain  inference  as  to  the  priority  of  the  signa- 
tures could  be  drawn  from  their  juxtaposition.  It  was 
clear,  however,  that  there  were  many  signatures  after  that 
of  the  plaintiff,  and  one  witness,  whose  name  appeared  af- 
ter his,  deposed,  that,  to  his  belief,  the  previous  signatures 
were  written  at  the  time  he  signed.  Dent  and  Manneii 
were  bankrupts  in  July,  18S5. 

The  Lord  Chief  Baron  directed  the  Jury  to  consider 
whether  the  warrant  of  attorney  given  to  the  plaintiff  was 
a  fraudulent  preference;  and  upon  their  finding  that  it  was 
not,  the  plaintiff  had  a  verdict  for  2231 1&. 

In  pursuance  of  leave  granted  for  that  purpose,  Cbmp- 
beU,  in  Michaebnas  Term,  obtained  a  rule  nisi,  to  enter  a 
nonsuit,  or  for  a  new  trial,  against  which — 

Pollock,  F.,  and  Alderson,  shewed  cause. — ^At  the  trial, 
the  only  question  was,  whether  the  warrant  of  attorney 
amounted  to  a  fraudulent  preference.  Upon  that  question 
the  Jury  have  decided,  and  their  finding  cannot  now  be 
impeached.  But  it  is  said,  that  the  guarantee  was  a  fraud 
upon  the  other  creditors,  and  is  therefore  unavailable.  To 
this  the  answer  is  twofold:  Jirst,  that  there  was  no  fraud, 
the  creditors  having  been  sufficiently  apprised  of  the  trans- 
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action;  and  secondly,  that  this  does  not  fall  within  that  Bxdi.  6/  PUat, 
class  of  securities  which  are  considered  to  be  fraudulentu     ^  1829,  ^ 
This  transaction  can  only  be  looked  at  upon  the  principles      Coleman 
of  good  faith ;  and  the  pkintiff  having  by  his  deckration      ^^^^^ 
at  the  meeting  done  every  thing  that  was  fair  and  reason- 
able, it  was  the  duty  of  the  defendant  to  apprize  the  cre- 
ditors of  what  there  passed^  or,  if  they  made  no  inquiry, 
they  were  bound  by  what  there  transpired.    In  Cockshott 
V.  Benneii  (a),  the  transaction  was  unknown  to  the  credit- 
ors, there  was  an  attempt  at  concealment,  and  the  money 
was  to  be  paid  out  of  the  insolvent's  estate.    The  princi- 
ple of  that  case  cannot  therefore  apply  to  this,  for  the  de- 
tennination  of  the  plaintiflP  was  publicly  declared,  and  the 
guarantee  is  from  a  third  party,  the  original  debtors  being 
absolutely  released*    The  debtors  are  not  liable  over  upon 
the  guarantee,  for  there  is  no  evidence  that  it  was  given 
at  their  request  or  for  their  benefit.     But  this  security  is 
not  within  that  class  which  are  considered  to  be  fraudulent. 
The  principle  applies  to  cases  in  which  the  party  stipulates 
for  a  benefit  beyond  that  which  the  other  creditors  have, 
who  sign  the  deed,  but  not  to  securities  existing  before 
the  negotiation  for  a  composition.    Here  the  plaintiff  sti- 
pulated for  no  benefit  uUra  the  other  creditors.    The  find- 
ing of  the  Jury  establishes  that  he  had  a  valid  security, 
and  was  therefore  in  a  condition  to  satisfy  his  claim  in  re- 
spect of  the  money  lent.     He  merely  accepted  the  guaran- 
tee of  the  defendant,  in  lieu  of  the  goods,  which,  if  not  re- 
linquished, would,  notwithstanding  the  composition,  have  . 
been  available  to  the  plaintiff.     Thomas  v.  Courtney  (6). 
This  circumstance  distinguishes  thb  from  the  cases  of 
Smiih  V.  Bromley  (c),  Cecil  v.  Plaistow  (d),  Cockshott  v. 
Bennett,  Jackson  y.  Lomas{e),  Feise  v.  Randall  {/),  Jack- 


(a)  3  T.  R.  763.  (d)  1  Anstr.  202. 

(h)  1  B.  &  A.  1.  (€)  4  T.  R.  166. 

(cj  Doagl.  695.  {j')  6  T.  R.  146. 


J 


216  CASES  IN  THE  EXCHEQUER, 

Arc*,  ef  PkMt  tan  V.  Mitchell  {a),  Leicester  t.  Rose  (b)^   Wells  t.  Gir* 

s^^^^^     Ung  (c),  and  Jackson  t.  Davidson  (rf),  which  relate  to  new 

Coleman      securities  given  as  a  consideration  for  signing  the  compo- 

Waller.      sition  deed,  or  certificate ;  and  proceed  upon  the  ground 

that  the  advantage  gained  by  the  particular  creditor  b  a 

fraud  upon  the  others;  but  do  not  apply  to  securities  ex< 

isting  before  the  negotiation  for  a  composition  {e). 

Campbell,  and  Richards,  R.  V.,  contra. — The  principle 
of  the  case  of  Coctshoti  v.  Bennett,  and  that  class  of  cases, 
isi  that  for  the  preservation  of  good  faith,  no  private  agree- 
ment in  fraud  of  the  other  creditors  shall  be  available  in 
law.  Now,  this  is  a  private  agreement  in  fraud  of  the  cre- 
ditors, for,  although  some  were  present  at  the  meeting, 
many  who  signed  the  composition  deed  after  the  plaintiff, 
must  be  assumed  to  have  signed  upon  the  understanding 
that  he  assented  to  the  composition  in  respect  of  his  whole 
demand.  It  is  also  a  principle  of  that  class  of  cases,  that 
the  estate  of  the  insolvent  shall  be  discharged ;  and  it  may 
be  laid  down  as  a  general  rule,  that,  wherever  an  insolvent 
is  liable  upon  an  agreement  beyond  the  composition,  that 
agreement  will  be  void.  In  accordance  with  this  principle, 
the  case  of  Thomas  v.  Courtney  was  decided ;  for,  in  that 
case^  there  was  no  remedy  over  against  the  insolvent  uUra 
the  composition.  Now  there  is  nothing  to  distinguish  this 
from  the  case  of  an  ordinary  guarantee.  The  defendant 
is  no  party  to  the  composition  deed;  and  as  the  law  im- 
plies a  promise  upon  the  part  of  the  original  debtor  to  re- 
imburse the  surety.  Dent  and  Mannett  would  be  without 
defence  to  an  action  at  his  suit.  But  considering  that  the 
defendant  has  no  remedy  over  against  the  original  debtors, 
still  the  agreement  is  fraudulent  and  void.  By  entering 
into  the  composition,  and,  at  the  same  time,  accepting  a 

(a)  13  Ves.  581.  ((f)  4  B.  &  A.  691. 

ib)  4  East,  372.  (e)  4  B.  &  C.  516,  note  to  Lew- 

ie) 1  B.  &  B.  447.  is  V.  Jona, 
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collateral  security  even  for  the  same  amount^  the  party  ^ch.  of  PUat, 
misleads  the  other  creditors  into  a  situation  in  which  his  ^ 

own  act  shews  he  thought  it  unreasonable  that  they  should  Coleman 
be  placed;  and  there  can  be  no  doubt,  that  if  a  creditor,  waller. 
who  signs  a  composition  deed,  or  agreement,  and  thereby 
induces  other  creditors  to  sign  it,  makes  any  private  bar- 
gain, the  effect  of  which  is  to  place  himself  in  a  better  si- 
tuation than  the  other  creditors,  he  thereby  commits  a 
fraud  upon  them,  and  that  such  private  bargain  is  void. 
Sadler  v.  Jackson  (a),  Lewis  v.  Janes  (6),  Rogers  v.  King- 
stam(e),  BriatU  v.  Christie  {d).  They  argued  also  that 
the  verdict  was  contrary  to  the  evidence,  and  that  the  war- 
rant of  attorney  amounted  to  a  fraudulent  preference. 

The  Court  took  time  to  consider,  and  now 

The  Lord  Chief  Baron,  after  stating  the  pleadings 
and  fiu:t8  of  the  case,  delivered  the  judgment  of  the  Court 
as  follows: — The  Court  is  of  opinion,  that,  in  this  case,  a 
nonsuit  should  be  entered.  The  principle  upon  which 
the  Court  ane  of  this  opinion,  is  the  same  as  decided  the 
case  of  Cocishoti  v.  Bennett,  followed  by  many  other  de- 
cisions. This  security  was  given  to  induce  the  phuntiff  to 
sign  a  composition  deed,  by  which  he  held  himself  out  to 
the  other  creditors,  as  accepting  16«.  in  the  pound,  and 
thereupon  discharging  the  debtors.  He  did  in  effect  sign 
the  deed,  agree  to  accept  this  diminished  sum,  and  dis- 
charge the  debtor.  .  As  the  case,  notwithstanding  some 
circumstance  favourable  to  the  plaintiff,  comes,  in  the 
opmion  of  the  Court,  directly  within  the  principle  of  that 
dass  of  authorities  to  which  I  have  alluded,  we  think  there 
must  be  a  nonsuit,  and  that  the  rule  must  be  made   . 

Absolute  (e), 

fl)  15  Ves.  52.  (d)  1  Stark.  N.  P.  329. 

(6)  4  B.  &  C.  606.  (e)  See  Murray  v.  Rieves,  8  B. 

(e)  2BiDgh*441.  &  0.421. 


218  CASES  IN  THE  EXCHEQUER, 

Exeh.  tf  Pleas, 
1829. 

Griffith  and  Othen  v.  Humphreys. 

No  penon  can  JtROCESS  having  been  issued  against  the  defendant, 
adonlby  tbTbye  &ncl  an  appearance  entered  at  the  suit  of  another  plaintiff, 
in  the  Court  of  declarations,  in  this  and  eighteen  other  actions,  were  deli- 
cept  the  original  vered  against  the  defendant  by  the  bye,  and  judgments 
^  ^^    '  signed.    A  rule  was  afterwards  obtained  to  set  aside  these 

judgments,  upon  the  ground  that  the  appearance,  in  the 
first  action,  had  been  fraudulently  entered,  and  that  the 
declarations  by  the  bye  were  not,  under  the  circumstances, 
warranted  by  the  practice  of  the  Court  Upon  shewing 
cause,  all  matters  were  referred  to  the  Master,  who  found 
that  upon  the  appearance  having  been  entered  for  the  de- 
fendant in  the  original  action,  the  plaindfis,  during  the 
same  term,  delivered  a  declaration  by  the  bye,  without  any 
process  having  been  issued,  or  fresh  appearance  entered 
or  recorded  for  the  defendant;  that  the  defendant  had 
obtained  an  order  to  imparle  after  the  order  for  time  to 
plead,  and  had  subsequently,  by  his  clerk  in  court,  signed 
a  cognovit  confessing  the  action;  he  further  found,  that 
such  proceeding,  by  delivering  a  declaration  by  the  bye 
at  the  suit  of  a  different  plaintiff,  was  not  warranted  by  any 
known  or  acknowledged  rule  or  practice  of  the  Court,  and 
awarded  that  the  parties  should  each  pay  their  own  costs. 

Richards,  moved  to  set  aside  this  award,  contending 
that  the  subsequent  steps  taken  by  the  plaintiff  were  a 
waiver  of  the  irregularity;  but 

The  Court  being  of  opinion  that  the  practice  was  cor- 
rectly stated  by  the  Master,  and  that  the  plaintifis  were 
estopped  by  the  award,  refused  the  rule. 

Rule  refused  (a). 

(a)  By  the  old  rules  of  Court  it  fendant's  appearance,  the  plaintiff 
is  ordered,  **  that  upon  every  de-      may  put  in  as  many  declarations  as 
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he  will  against  eveiy  soch  defend-  quer^  in  this  respect,  proceeds  upon   Bjteh.  of  PUat, 

ant,  prorided  they  all  be  put  in  at  the  supposition,  that  in  the  former         1829. 

one  and  the  same  time."  1  Burton,  the.  defendant  is  in  the  custody  of     ^""^^ 

OaiFFITH 

Pract.  149.    The  difieience  in  the  the  Court  when  he  files  common  ^^ 

practice  of  ^  Courts  of  King't  bail.  Cro.  Jac.  605.  HuMraasTS. 

Bench,  Common  Pfeai,and  Exche- 


EXCHEQUER  CHAMBER. 
CIn  Error  from  the  Court  of  Exchequer). 

COR.  LORD  TENTERDEN,  C.  J.,  AND  BEST,  C.  J. 


Adams  v.  Meredew. 

LjBEL.  The  declaration,  after  a  pre&tory  averment  J^^,^*^*j^**jjj| 
that  the  plaintiff  was  a  justice  of  the  peace,  stated  that  the  of  pre&tory 
defendant  published  of  and  concerning  him,  and  of  and  aecbuadon,  to  ^ 
relating  to  him  as  such  justice  of  the  peace,  the  following  Jjjj^jg^^i^" 
libel: — "  The  other  magistrates  residing  within  our  coun-  "ai  cfaaimuuiof 
ty  are  H.  C.  Adams,  Esq.  and  F.  G.,  Esq.,  the  latter  of  iiiittM,iieaodit- 
whom  is  gone  abroad:  as  to  Mr.  Adame,  he  is  chairman  ^iJ^^^^^f 
of  the  finance  committee  of  the  county  of  FF.,  and  has  "P'!|'";?f  ^  ^ 

^  *  12,000i:  for  the 

audited  accounts  containing  items  of  upwards  of  12,000/.  nominal  parpoM 
for  the  nominal  purpose  of  furnishing  lodgings,  plate,  &c.  Tod^ngt,  pUte, 
for  the  Judges;  but  which  expenditure,  in  reality,  was  to  Sj[if^*J„t 
find  accommodation  for  the  magistrates,  as  the  Sheriff  al«  which  eipendj- 

tore  wsiinreui* 

ways  found  the  Judges  suitable  lodgings,  without  putting  ty  to  find  ac- 
the  magistrates  to  any  expense;"  which  was  explained  to  ^the  magis- 
impute,  in  one  count,  that  the  plaintiff  had  conducted  ^^^^vi 
himself  corruptly,  unduly^  and  improperly,  in  his  office  of  found  the  Judges 
justice  of  the  peace;  and  in  the  second,  that,  in  his  office  ingi,  without 
of  justice  of  the  peace,  he  had  behaved  and  conducted  ^|^^  to  any 
himself  in  an  improper  manner,  and  contrary  to  his  duty  expenBe." 
as  such  justice  and  chairman  as  aforesaid.    The  Jury 
found  a  verdict  for  the  plaintiff;  and  the  Court  arrested 
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jtedb.  ChambiTf  the  judgment^  upon  the  ground  that  the  publication  was 

not  libellous  per  se,  and  was  not  explained  by  apt  aver- 
ments in  the  declaration^  so  as  to  convert  that  which  was 
apparently  innocent  into  a  libel  (a).    A  writ  of  error  hav- 
^  //:  z^/'      "/zJ^^  been  brought^  the  case  was  argued  by  HiU  for  the 

plaintiff  in  error;  and  Chiity^  for  the  defendant  in  error, 
who  recapitulated  the  topics  which  were  urged  upon  the 
former  occasion. 

The  Court  took  time  to  consider.  And  now  Lord  Tbn- 
TERDEN  advised  the  Lord  Chancellor  to  reverse  the  judg- 
ment, observing  that  the  Lord  Chief  Justice  of  the  Com-^ 
mon  Pleas  and  himself  were  of  opinion  that  the  words  of 
the  libel  conveyed  a  meaning  different  from  that  which 
had  been  attributed  to  them  by  the  Court  of  Exchequer, 

Judgment  reversed  (6). 

(a)  Ante,  Vol.  2,  p.  417. 
(6)  A  writ  of  error  is  now  pending  in  the  House  of  Lords. 


(In  Error  from  the  Court  qfKing*s  Bench). 


Lloyd  and  Others  v.  Sioourney. 

A  biU  of  ex-  Assumpsit  for  money  had  and  received.  Plea — Non 
towlSr  WM in!  c^^^^P^^"  At  the  trial,  the  Jury  found  a  verdict  for  the 
doned  *>y  *«  defendant  in  error,  (the  plaintiff  below),  subject  to  the 
iodorsed  it  as  opinion  of  the  Court  of  King's  Bench  upon  a  special  case^ 
'^"r«  "JTl   which  was  afterwards,  upon  the  judgment  of  the  Court  in 

derformyuse," 
B.  applied  to  his 

bankers  to  ducount  the  bill,  and  they  bond  fide,  but  not  without  making  bquiry,  did  so: — Held, 
that  the  indorsement  was  restricdve;  that  B*  was  a  trustee  for  A,,  and  could  eonfer  no  greater  in- 
terest to  his  indorsee,  against  whom  A.  was  entitled  to  recover. 
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&vour  of  the  defendant  in  errorj  turned  into  the  following  E*ch.  Chamhtr, 
special  verdict.  s^^f^L^ 

In  the  month  of  July^  1825^  Amastiah  Attwood^  who        lloto 
commanded  a  vessel  belonging  to  the  defendant  in  errof,    siooobubt. 
took,  in  payment  of  a  cargo  of  flour,  the  property  of  the  /  AcyJ,    .  >^. 
defendant  in  error,  which  he  sold  at  Bio  Janeiro^  a  bill  of  u 

exchange  for  S,164^-  11«'  Scf.,  drawn  in  a  set  of  three,  by 
March^  Sealy,  Walker,  ^  Co.,  of  that  place,  on  March, 
Scaly 9  ^  Co.  of  London,  which  bill  was  payable  to  the  or* 
der  of  Messrs.  Hendricks,  Weirst,  ^  Co,,  who  indorsed 
it  to  Aitwood.  The  following  is  a  copy  of  the  third  part 
of  the  said  bill: — 


"  Bio  de  Janeiro,  the  ISth  July,  1825. 

Fordl64/L  lU.Sd. 

"  At  sixty  days'  sight,  pay  this  third  of  exchange,  (first 
and  second  hot  paid),  to  the  order  of  MeiBs^.  Hendricks, 
Weirss,  ^  Co.,  three  thousand  one  hundred  and  sixty* 
four  pounds,  eleven  shillings,  and  eight  pence,  value  of  the 
same,  which  place  to  account^  as  per  advice  from 

March,  Scaly,  Walker,  ^  Co.*' 

This  bill  was  indorsed  by  the  payees  to  Attwood  or  or- 
der, by  him  to  the  defendant  in  error,  by  the  defendant  in 
error  in  the  following  terms: 

**  Pay  to  Samuel  Williams,  Esqr.  o{  London,  or  his  or- 
der, for  my  use ;  **  and  by  Williams  to  the  plaintiffs  in  error. 

AthDood  sent  the  first  of  the  set  to  the  correspondent 
of  the  defendant  in  error,  Mr.  Samuel  Williams,  of  Lon* 
don,  who  was  an  American  agent  and  factor  for  merchants 
and  planters,  carrying  on  such  business  to  a  very  great  ex- 
tent, inclosed  in  the  following  letter: — 

"  Sir, — I  herewith  have  the  honor  to  enclose  you  the  first 
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Exek.  {^tmbif,  of  exchange  for  3,164<;.  lU.Sd.  sterling,  at  sixty  days*  sight, 

»     on  Messrs.  Marchf  Sealy^  ^  Co.,  in  London,  in  favor  of 

Llotd        myself,  it  being  the  proceeds  of  a  cargo  of  flour,  in  Brig 

SioouENBY.     Sw{ftmre,  belonging  to  Henry  Sigoumey,  Esqr.,  Boston^ 

America,  which  yoii  will  please  to  present  for  acceptance, 

and  keep  at  the  disposal  of  the  second  or  third.** 

Atiwood  did  not  indorse  the  first  of  the  set.  WilUams 
received  the  letter  and  bill,  on  the  26th  September,  182S, 
and  procured  the  acceptance  of  the  bill  in  due  course. 
The  third  of  the  set  was  remitted  to  the  defendant  in  er- 
ror, and  he  having  indorsed  it  as  aforesaid:  '*  Pay  to 
Samuel  WUUamf,  Esqr.  of  London,  or  his  order,  for  my 
use,*'  remitted  it  to  JVilUdms  in  the  following  letter  of 
the  17th  September,  18S5. 

"  Sir, — Captain  Amasnah  Attwood,  of  my  brig  SuAfUure, 
arrived  here  yesterday,  from  Rio  de  Janeiro,  whence  he 
sailed  about  the  middle  of  July;  he  informed  me,  that  he 
left  a  letter  directed  to  you  to  be  forwarded  by  the  next 
English  mail,  containing  the  first  of  March,  Sealy,  Walr 
her,  ^  Co 'a  draft  on  March,  Sealy,  %  Co.,  London, 
dated  July  ISth,  at  sixty  days*  sight,  for  3,164^  lU.  id. 
sterling,  in  fiivour  of  Messrs.  Hendricks,  Weirss  ^  Co., 
and  by  them  indorsed  to  the  said  Amaxiah  Attwood s  he 
thinks  he' did  not  indorse  the  draft,  and,  if  received,  it  can 
only  be  accepted.  Enclosed  you  have  third  bill  of  the  set 
indorsed  to  me  by  Captain  Attwood,  and  to  yourself  by 
me.  I  presume  that  if  the  other  should  have  been  previ- 
ously received  and  accepted,  that  a  receipt  on  the  one  now 
transmitted,  will  be  accepted  at  maturity.  Have  the  good- 
ness when  you  advise  the  receipt  of  the  present,  which  I 
trust  will  be  as  soon  as  possible,  to  inform  me  the  standing 
of  the  acceptors.** 

This  letter  and  bill  were  received  by  WilUams,  on  the 
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81st  October,  1825.    The  plaintifiB  in  error  (defendants  Exeh,  chamber, 

•  1829 

below)  had  no  notice  of  the  before-mentioned  letter  of  AH-  *  ^ 

wood,  and  of  the  defendant  in  error.  fViUiams  stopped  Lloyp 
payment  on  the  24th  day  of  October  aforesaid ,  and  a  dock-  sioournbt. 
et  was  struck  against  him  on  the  25th  of  the  same  month; 
upon  which  a  commission  of  bankrupt,  dated  the  27th  of  the 
same  month,  duly  issued,  and  he  was  duly  declared  a  bank- 
rupt immediately  afterwards.  As  well  at  the  time  Williams 
received  the  bill  in  question,  as  at  the  time  of  his  bankrupt- 
cy, the  balance  of  the  account  between  him  and  the  de- 
fendant in  error  was  in  favour  of  the  latter,  to  the  amount 
of  upwards  of  S,000/.,  exclusive  of  the  bill.  On  the  morning 
of  the  22nd  of  October,  when  the  discount  hereinafter  men- 
tioned was  made,  the  balance  in  favour  of  fFiUiams  with 
the  phiintiff  in  error  was  3,1Ml.  10s.  lOd.  About  11 
o'clock  of  that  day,  WUUams  indorsed  the  bill  in  question, 
with  others,  amounting  in  the  whole  to  7,081/.  lis.  9d., 
to  the  plaintiflb  in  error,  who  were  his  bankers,  and  in  the 
habit  of  discounting  for  him  very  largely;  and  the  said  bills 
were  bond  fide  discounted  for  him,  and  credit  given  to  him 
for  the  amount  less  the  discount;  aud  subsequently,  viz, 
at  the  clearing  house,  about  5  o'clock  in  the  evening  of 
that  day,  the  plaintiffs  in  error  paid  Williams's  acceptan- 
ces due  that  day,  to  the  number  of  thirty-two,  and  three 
draRa,  amounting  altogether  to  10,683/.  18^.  Id.  The  bill 
in  question  was  honored  at  maturity,  and  the  amount  re- 
ceived by  the  plaintiffs  in  error  on  the  28th  November, 
1825. 

Upon  these  facts  the  Court  of  King's  Bench  were  of 
opinion,  that  the  defendant  below  was  entitled  to  reco- 
ver (a);  and  now  a  writ  of  error  having  been  brought,  the 
was  argued  by 

Patieson,  for  the  plaintiffs  in  error. — The  question  in 

(a)  8  B.  &  C.  622. 
VOL.  HI.  Q 
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Exch.  Chamber,  this  case  depends  entirely  upon  the  construction  of  this 
^     indorsement,  "  pay  to  Williams,  Esq.  or  order,  for  my 
Lloyd        use/*    Admitting,  as  a  general  principle,  that  an  indorse-* 
stoovRNET.     ment  may  be  qualified  or  restricted  >  the  words  here  used  do 
not  constitute  a  restrictive  indorsement.    The  words  '*  for 
iny  use,"  are  not  addressed  to  the  acceptors  of  the  biU> 
but  to  Williams  alone,  and  direct  to  what  account  the  pro- 
ceeds of  the  bill,  when  received,  are  to  be  applied.     In  the 
Court  below,  the  case  of  Snee  v.  Prescoii{a),  was  cited» 
for  the  purpose  of  introducing  a  dictum  of  Lord  Hardwicie, 
that  "  promissory  notes,  and  bills  of  exchange,  are  fre- 
quently indorsed  in  this  manner,  *  pray  pay  the  money  to 
iny  use,'  in  order  to  prevent  their  being  filled  up  with  such 
an  indorsemefnt  as  passes  the  interest.**    Such  words  would 
clearly  restrict  the  negotiability  of  the  bill,  but  the  words 
are,  in  this  case,  totally  dissimilar;  for  the  money  is  not,  in 
the  first  instance,  to  be  applied  to  the  use  of  the  indorser^ 
but  to  be  paid  to  a  third  individual,  or  his  order,  by  whom, 
when  received,  the  money  is  to  be  applied.     For  the  same 
purpose,  the  case  of  Ancher  v.  Bank  of  England  (b),  was 
cited,  in  which  the  indorsement  was  **  the  within  must 
be  credited  to  Captain  Moreton  L.  Dahl,  value  in  ac- 
count."   An  indorsement  purporting  to  have  been  made 
by  Dahly  was  afterwards  forged,  and  the  Bank  of  England 
discounted  the  bill,  but  the  acceptors  did  not  pay  it, 
and  before  it  became  due  had  failed.    One  Fulgberg  paid 
it  for  the  honour  of  the  plaintiffs;  and,  upon  the  ground 
that  the  indorsement  had  restrained  the  negotiability;  they 
brought  an  action  for  money  had  and  received  against  the 
Bank  of  England.    A  nonsuit  was  directed  by   Lord 
Mansfield;  but,  upon  cause  being  shewn,  he  with  Wilfes 
and  Ashurst,  Js.,  thought  the  indorsement  restrictive,  and 
that  the  plaintiffs  were  entitled  to  recover;  hnt  Butter,  J», 
thought  otherwise ;  upon  which  Lord  3faii{/{^2e/ said,  the 

(fl)  1  Alk.  245.  (6)  Doug!.  637. 
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whole  turned  upon  the  question,  whether  the  bill  continued  -E«c*.  ckamherg 
negotiable;  and  if  they  altered  their  opinion,  they  would  ^  '  ^ 

mention  it  again.  The  case,  however,  was  never  mention-  Lloyd 
ed  afterwards;  and,  upon  a  new  trial,  the  Chief  Justice  sioouRMEr. 
directed  the  Jury  to  find  for  the  plaintiffs,  which  they  did. 
No  doubt  could  now  be  entertained  upon  the  effect  of  such 
an  indorsement,  and  no  question  could  then  have  arisen 
but  for  the  forgery.  Dahl  was  the  first  iq^orsee  to  whom 
alone  the  money  could  be  paid,  for  there  were  no  words 
that  would  authorize  an  indorsement  by  him ;  but  on  the 
contrary,  the  indorsement  was  as  restrictive  as  possible. 
It  is  not,  however,  so  in  this  case;  for,  by  the  very  terms  of 
the  indorsement,  the  money  is  payable  to  the  order  of 
Williams.  These  authorities  are  therefore  inapplicable; 
and  by  the  words,  **  or  order,"  which  is  the  distinguishing 
feature  of  this  case,  the  bill  in  question  was  primd  facie 
transferable.  By  the  effect  of  these  words,  the  legal  title 
was  in  WilliafM,  and  he  might  transfer  his  interest  in  the 
bill  by  indorsement,  though,  as  between  the  plaintiff  and 
himself,  the  application  of  the  money  might  be  restricted 
after  the  money  had  been  received.  Such  an  indorsement 
was  considered  in  the  case  of  Evans  v.  Cramlitigion{a). 
There  the  bill  was  payable  to  ''  Price,  or  order,  for  the 
use  of  Calvert!'  Price  indorsed  it  to  Evans^  after  which 
an  extent  issued  against  Calvert,  and  the  money  due  upon 
it  was  seized  to  the  use  of  the  King.  These  facts  were 
pleaded,  and  upon  demurrer  two  points  were  raised ;  the 
one,  whether  Calvert  had  such  an  interest  in  the  money  as 
slight  be  extended;  and  the  other,  whether  Price  could 
indorse  the  bill,  or  had  more  than  a  bare  authority  to  re- 
ceive the  money  and  apply  it  to  the  use  of  Calvert.  The 
Court  oi  King's  Bench,  and  afterwards  the  Court  oi  Ex- 
chequer Chamber,  upon  error,  decided  that  the  interest  of 
Catmert  could  be  extended;  and  that  Price  had  authority 

(a)  Carth.  5;  2  Vent.  307;  Skin.  264 ;  1  Show.  4;  CbiUy  on  Bills,  160. 
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Bich.  Chamber,  to  indorse  the  bill,  and  judgment  was  given  for  the  plain- 
^  '  ^  tiff.  It  does  not  appear  whether  this  was  or  was  not  a  case 
Lloyd  of  discount;  but  that  fact  is  here  immaterial,  for  the  dis- 
SiGouRNBY.  count  was,  in  this  case,  band  fide ^  and  at  the  time  the 
plaintiffs  in  error  were  considerable  debtors  to  Williams* 
The  case,  therefore,  is  precisely  in  point.  But  if  the  words 
be  doubtful,  they  must  be  construed  most  strictly  against 
the  party  using  them,  and  will  not  be  inoperative  if  un- 
derstood as  a  direction  to  WiUiams  to  apply  the  bill,  or 
the  proceeds  of  it,  when  received,  to  the  use  of  the  in- 
dorser.  It  was  consistent  with  the  character  of  WiUiams^ 
as  agent,  that  the  money  should  be  so  applied,  and  it  could 
make  no  difference  to  the  indorser  at  what  time  the  money 
was  received ;  but  it  was  impossible  that  the  plaintiffs  in 
error  could  see  to  its  application.  If  the  indorsement  had 
been  '*  which  place  to  my  account,"  or  **  which  hold  to  my 
use,"  the  plaintiffs  in  error  would  not  have  been  bound  to 
look  to  the  application  of  the  money.  These  words  are, 
in  effect,  the  same,  and  cannot  operate  to  restrict  the  in- 
dorsement, for  which  there  could  be  no  motive,  Williams 
being  the  accredited  agent  of  the  defendant  in  error.  They 
merely  direct  the  mode  in  which  the  money  was  to  be  ap- 
plied, when  received  —  whether  from  the  acceptor,  with 
whom  the  indorser  had  no  connection,  or  froman  indorsee, 
is  immaterial — and  in  the  language  of  Lord  Holt,  in  the 
case  of  Evans  v.  Cramlingian,  created  a  trust  in  WiUiams 
for  that  purpose,  which  could  not,  by  indorsement,  be 
transferred  to  the  plaintiffs  in  error.  A  contrary  construc- 
tion would  be  highly  prejudicial  to  the  commercial  interests 
of  the  country,  and  tend  to  restrict  the  free  circulation  of 
bills  of  exchange.  In  Truettel  v.  Barandon  (a),  which  was 
relied  upon  in  the  Court  below,  the  indorsement  was  **  pay 
to  J.  P.  De Rouse,  Esq.,  or  order,  for  account  of  Messrs. 
Truettel  %  Wurtz^    But  that  was  a  case  of  deposit  and 

(d)  1  Moore,  543;  5.  C.  8  Taunt  100. 
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•not  of  discount^  and  upon  that  ground  the  decision  of  the  ^ch.  Chamber, 
Court  proceeded.     DaUas,  J.,  observed,  "  the  defendants     v,_.^...«l^ 
•take  these  bills  from  De  Rouse  as  a  deposit,  expressly  by        Llotd 
vay  of  security,  and  not  by  way  of  discount ;"  and  Burroughs     sigou'bmsv. 
J.,  taking  the  same  view  of  the  case,  said,  *^  there  is  a  wide 
difference  between  bills  of  exchange  discounted,  and  bills 
of  exchange  deposited.     Where  the  bills  are  deposited, 
the  money  cannot  be  applied  according  to  the  direction  of 
the  indorser;  but,  if  the  money  be  paid,  it  becomes  the 
duty  of  the  indorsee  to  place  it  to  the  account  of  the  in- 
dorser,  imd  the  party  who  discounted  the  bills  is  not  bound 
-to  look  to  the  application.     If  this  distinction  be  correct, 
it  must  govern  the  decision  in  the  present  case.     The 
general  rule  of  law  is,  that  a  bill  payable  to  order  is  nego- 
tiable; and  to  restrict  that  negotiability,  the  words  must  be 
clear  and  explicit.  Robertson  y,  Kensington  (a).  But  gene- 
rally, neither  an  acceptor  nor  an  indorsee  is  bound  to  see 
•to  the  application  of  the  money. 

PoUochi  F.,  for  the  defendant  in  error. — It  cannot  be 

•denied  that  an  indorsement  may  be  restricted.    And  the 

only  question  is,  whether  the  words  here  are  available  for 

that  purpose.     Upon  this  point  the  cases  oiSnee  v.  Pres- 

coii(ib)t  and  JSdie  v.  The  East  India  Company  {c\  are 

express  authorities.     In  the  latter,  Wilmot^  J.,  speaking 

of  an  indorser  says,  *'  to  be  sure,  he  may  give  a  mere 

naked  authority  to  a  person  to  receive  it  for  him,  he  may 

write  upon  it,  '  pray  pay  the  money  to  my  servant  for  my 

use;  *  or  use  such  expressions  as  necessarily  import  that 

he  does  not  mean  to  indorse  it  over,  but  is  only  authorizing 

a  particular  person  to  receive  it  for  him,  and  for  his  own 

use.     In  such  case,  it  would  be  clear  that  no  valuable  con- 

stderatton  had  been  paid  him.     But  at  least  that  intention 

must  appear  upon  the  face  of  the  indorsement.*'    These 

(a)  4  TauDU  30.  (6)  1  Atk.  247.  (c)  2  Burr.  1227. 
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EiBch.  Chamber,  cases  shew,  that,  without  the  words  "  or  order,"  an  indorse- 
^  ment,  in  the  form  of  the  present,  will  prevent  the  negotia- 
Llotd  bility  of  the  bill.  Now  the  words  **  or  order"  do  not  en- 
fiiooo'ursv.  ^  lai*ge  the  import  of  the  indorsement,  but  merely  empower 
Williams,  the  trustee,  to  authorize  a  third  person  to  accept 
the  money,  which,  but  for  these  words,  he  must  have  re- 
ceived himself.  Similar  words  occurred  in  the  cases  of 
Robertson  v.  Kensington,  and  Truettel  v.  Barandon,  but 
the  indorsements  were  nevertheless  held  in  those  cases 
to  be  restrictive.  It  is  true,  that  the  latter  was  a  ease  of 
deposit,  and  upon  that  ground  a  distinction  was  taken  in 
the  Court  of  Common  Pleeu.  But  it  does  not  follow,  be- 
cause the  case  of  a  deposit  is  stronger  against  an  indorsee 
than  that  of  a  discount,  that  the  same  rule  should  not  equal- 
ly apply  to  each.  In  fact,  if  the  words  *'  to  my  use"  have 
any  meaning,  they  must  operate  as  a  clear  notice,  that  the 
property  in  the  bill  is  in  another,  and  that  the  holder,  who 
is  merely  a  trustee,  cannot,  by  virtue  of  the  words  "  or  or- 
der," transfer  the  bill  without  by  the  same  act  transferring 
the  trust  '  The  words' ''  to  my  use"  ought  at  least  to  induce 
the  indorsee  of  the  bill  to  ascertain  the  nature  of  the  in- 
dorser's  interest.  They  have  not  done  so  in  the  present 
instance,  and  were  therefore  guilty  of  negligence;  in  coa-r 
sequence  of  which,  upon  the  authority  of  CriU  v.  CubiU  (a), 
and  the  subsequent  cases,  they  are  liable  over  to  the  in- 
dorsee ;  for  if  due  inquiry  had  been  made,  he  would  not 
have  been  deprived  of  his  money.  The  indorsement  threw 
no  obligation  upon  the  acceptors,  for  Williams  had  authori- 
^  ty  to  indorse  it;  they,  therefore,  were  justified  in  paying 
it  to  the  indorsees,  who  could  only  receive  the  money  for 
the  use  of  the  defendant  in  error. 

Palteson,  in  reply. — The  negotiability  of  the  bill  is,  by 
'  the  argument,  conceded ;  and  yet  it  is  said,  that  the  ili- 

(fl)  5  D,  8c  R.  324  J  3  B.  &  C.  466. 
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dorsee  is  bound  to  apply  the  proceeds  to  the  use  o£  the  ^^xch.  chamber, 
defendant  in  error.  Negotiability  implies  a  power  to 
transfer  a  beneficial  interest  in  the  proceeds  of  the  bill, 
and  not  a  mere  naked  right  to  appoint  a  deputy  to  receive 
the  money*  But  it  is  said,  that,  by  the  indorsement,  the 
plaintiffs  in  error  became  trustees*  If  that  be  so,  the 
greatest  inconvenience  might  arise,  for  the  argument  is 
equally  applicable  to  any  number  of  indorsees.  No  argu- 
ment can  be  founded  upon  the  assumption  of  negUgence; 
for  that  question  was  not  left  to  the  Jury,  but,  on  the  con- 
trary, they  found  that  the  bill  was  bond  fide  discounted* 


BssT,  L.  C.  J* — ^The  indorsement  upon  this  bill  of  ex- 
change is  special,  and  restricts  its  negotiability.     The  ob- 
ject of  the  indorser  was  to  prevent  the  money,  received  in 
respect  of  the  bill,  from  being  applied  to  the  use  of  any 
person  other  than  himself.    Whoever,  therefore,, received 
the  money,  received  it  for  the  use  of  the  indorser.    And 
as  the  plaintiffs  in  error  took  it  upon  the  indorsement  of 
Williams,  and  upon  bis  account,  it  being  indorsed  to  him 
for  a  special  purpose,  to  receive  the  money  merely,  and 
hold  it  to  the  use  of  the  indorser,  he  could  not  confer  a 
greater  interest  than  the  indorser  had  given  him,  which 
;Rras  a  mere  trust,  and  they  paid  the  money  in  their  own 
wrong.     The  trust  was  apparent  upon  the  face  of  the  in- 
strument itself.    No  inconvenience  can  arise  to  the  com- 
mercial interests  of  the  country,  by  limiting  the  operation 
of  an  indorsement  so  expressed;  the  only  effect  will  be  to 
make  individuals  more  cautious  in  their  transactions  in 
future.     Unless  the  words  "  for  my  use**  have  no  meaning, 
it  is  obvious,  upon  looking  at  the  indorsement,  that  some 
inquiry  was  necesisary;  and  if  a  meaning  can  be  found  for 
them,  the  Court  must  apply  them  in  the  manner  in  which 
they  were  intended  to  operate.    It  is  said,  that  by  holding 
4be  indorsement  to  be  restrictive,  we  shall  render  the  words 
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^'^iSr^'  "«  OPier"  inoperative.    But  they  arb  not  uaelesir,  for, 

had  they  not  been  inserted,  Williams  must  have  attended 
perBcmally  to  receiye  the  money ;  and  being  inserted,  diey 
obviate  tliat  inconveniencei  and  enable  him  to  appoint  an 
agent  to  receive  and  give  a  discharge  for  the  amount.  It 
was,  notwithstanding,  the  intention  of  the  indorser  ibat 
the  agent,  appointed  nnder  that  authority,  dboidd  receive 
the  money  for  his  use.  This  intention  has  been  definrted 
by  the  pknntiflfs  in  error,  who  have  received  the  money,  but 
have  not  paid  it  over  according  to  the  direcdons  of  thb 
indorsement  We,  therefore,  are  of  opinion,  diat  the 
defendant  in  error  is  entitled  to  recover,  ami  tK«^  the 
judgment  of  the  Court  below  should  be 

Affirmedi. 


EXCHEQUER  CHAMBER  IN  EQUITY. 


BEFORE  THE  LORD  CHIEF  BARON* 


Lewes  v.  Morgan. 


1828. 
Dee,  19,  23. 

1829. 
Megf  12th,      _^ 

In  taking  an  ac-  1  HE  defendant,  John  Morgan,  appealed  to  the  Home 
^nh^^tS^  of  Lords  from  the  several  orders  of  this  Court,  of  the  8tlk 

actions  between 
a  client  and  hii 

attorney,  the  latter  ali^  filling  otber  oonfidendal  iltilatkNii,  the  praduodoia  of  a  bond  exc««tei 
by  the  client  to  the  i olicitor  is  not  alone  sufficient  evidence  of  a  debt  to  that  amount,  but  the  ob- 
ligee or  his  representatives  are  bound  to  prove  the  actual  payment  of  the  money  seeored  by  the 
bond. 

Where,  in  taking  an  account  of  various  dealings  and  transactions  between  a  client  and  his  attor- 
ney, extending  over  si  long  period  of  time  and  the  sul^ect  of  protracted  tttlgatioa,  prolonged  aw|i»- 
creased  by  various  appeals  to  the  House  of  Lords,  the  Master  ultimately  made  his  general  report 
of  the  balance  due  on  the  account,  and,  on  the  hearing  of  the  cause  for  forther  dinctiont,  it  appeared 
to  the  Court  that  the  Master  had  made  the  report  without  reference  to  an  exception  to  a  separair 
report,  which  had  been  allowed  by  the  Court  and  confirmed  by  the  House  of  Lords,  and  without 
reference  to  certain  other  orders,  which  it  was  considered  laid  down  a  principle  on  which  the 
account  was  to  be  taken ;  the  Court,  of  its  own  accord,  referred  it  back  to  the  Master  to  review  bis 
report,  having  refet«nce  to  such  exceptions  and  orders.  And  the  Master  having  afterwards  mada 
his  report  vrith  reference  to  the  exceptions  and  orders  accordingly,  but  which  was  totally  difiereht 
fton»his  former  report,  the  Court  confirmed  it,  over-ruling  exceptions. 
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and  18th  days  of  November^  1817(a)y  and  a  subsequent  Btek.cKinn^. 
order  of  the  27th  of  the  same  month.    The  appeal  was 


heard  during  the  lives  of  Sir  Watkin  Lewes  and  John 
Morgan^  but  judgment  was  not  pronounced  till  some  time      hoeoan. 
after  their  decease,  and  the  proceedings  had  been  re-  / 

wed.  ,<:^/u^  :  t:  ^^a^  / 

The  House  of  Lords,  by  an  order  dated  5th  July^  18So,  /   ^ 

aflirmed  the  order  of  the  8th  November ^  18 IT,  over-ruling  ^    ' 

the  exceptions,  and  reversed  the  other  orders,  with  this  v/^^^vt^^ —  ^/"^ 

addition,  "  It  is  ordered  that  the  Court  oi  Exchequer  doy  ^  _  ^^ 

proceed  according  to  the  decree  of  the  2nd  July^  1796,        ^'^'^^ 

and  the  subsequent  order  of  the  11th  Juty^  1810,  made 

upon  motion  on  behalf  of  Sir  WaMn  Lewee^  and  consent- 
ed to  by  John  Morgan  and  the  mortgagees.** 
The  Master  made  his  general  report,  dated  11th  D^- 

eember,  1826,  and  the  cause  came  on  for  further  direc- 
tions on  the  3rd  May,  1827;  when  the  Court  referred  it 

back  to  the  Master  to  review  such  report,  having  regard 

to  the  first  exception,  taken  by  the  late  defendants  George 

Morgan  and  John  Morgan;  to  the  fifth  separate  report  of 

the  late  Deputy  Remembrancer,  dated  the  1st  February, 

1817;  and  also  having  regard  to  the  order  of  this  Court, 

dated  the  8th  November,  1817;  and  also  having  regard  to 

the  order  of  the  House  of  Lords,  dkted  the  5th  day  of 

July,  1825;  and  that  the  said  Master  should  uiquire  and 

report  how  far  and  in  what  respects  those  proceedings 

ought  to  vary  the  Iialance  stated  by  him  in  his  said  report 

of  the  11th  December,  1826;  and  if  the  Master  should  find 

that  such  proceedings  ought  to  vary  such  balance,  it  was 

ordered,  that  he  should  correct  such  balance  accordingly. 
The  Master,  by  his  report  under  this  order,  dated  10th 

December,  1828,  certified,  that  having  regard  to  the  said 

exception  and  orders,  he  found  that  on  the  Srd  day  of 

Sepiember,  1804,  all  principal  monies  and  interest  due  to 

the  mortgagees  in  the  pleadings  named  upon  their  mort- 

(fl)  See  these  orders  and  a  de-      in  the  cause  from  the  first  institu- 
tailefl  statement  of  the  proceedings      tion  of  the  suit^  5  Price,  42* 
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'M9ek.iyuimEq.  ^gage  tecuiities,  were  fiilly  paid  off  and  satisfied,  and  that 

there  was  not  any  tbing  then  remaining  due  to  them  from 


0 

0 

0 

0 

0 

0 

0 

0 

Sir  Ivm  Lewes f  in  reelect  of  their  mortgage  securities;  and 
that  John  Morgan,  on  the  said  3xd  day  oi&^tember,  1804^ 
iutd  receive  for  rents  and  profits,  and  produce  of  timber 
felled,  the  sum  of  999/.  7«.  10^,  over  and  beyond  aU  the 
laaid  principal  monies  and  interest  due  to,  and  received  by 
him,  for  the  said  mortgagees.  And  he  fbund  that  he  did 
in  and  by  his  said  report  of  the  11th  day  of  December, 
1896,  not  having  the  said  exceptions  and  orders  particnlai&> 
<ly  brought  to  his  consideration,  find  that  the  said  John 
Morgan  had  received  several  sums  of  money  therein  par- 
ticularly mentioned,  amounting  altogether  to  the  sum  of 
lS,000/i,  and  consisting  of  the  following  particulars,  that 
islosay: —  £      s.    d. 

m5,  June  Sri .    •  6,6t0 

171G,  April  2nd I,S90 

Ditto 4^000 

July  11th     .•.....•  1,000 

'and  vhich,  having*  regard  to  the  said  exceptions  and  or- 
detSy-  he  found  to  be  inaccurate;  and  instead  thereof,  he 
'found  that  the  said  John  Morgan  received  the  sum  cif 
9fiQ9L7e*  1(2.,  consisting  of  the  following  particulars,  that 
18  4o  say  t— 
1 776,  June  Snd,  Cash  of  If^ilUam  Farrer' 

and  James  Morgan,  being  the  amount  of 

the  c<Hisideration  for  the  mortgage  of 

this  date  for  6,6t0/. 
1796,  April  Brd,  Ditto  of  Henry  Wilder, \ 

being  the  consideration  for  the  mort-  >    4,000    0    0 

gdge  to  him  of  this  date.  J 

1796,  July  11th,  Ditto  of  Chardin  Mor- 

gan,  on  an  assignment  of  the  benefit  of  I 

a  decree  pronounced  in  favour  of  Sit).     1,000    0    0 

W.  Lewes,  in  a  certain  cause  pending  in 

Chancery,  entitled  Lewes  v.  Popkin. 


^  4,209  I  r 
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^    2,400    0    0 
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making  together  2,4SIL  Ws.  5cf.;  but  the  vaUdtty  of  the 
said  bond  being  questioned^  and  the  allowance  of  such  two 
last^mentioned  sums  being  now  objected  to  without  suffi- 
cient evidence  being  shewn  of  the  consideration  of  die  said 
bond,  he  had,  having  regard  to  the  said  exception  and  oi^ 
ders,  required  the  defendant  Prancis  Margcm^  who,  as 
executor  of  the  late  defendant  John  Morgan^  claimed  the 
benefit  of  the  said  bond,  to  go  into  and  prove  before  him 
the  consideration  thereof;  but  the  said  defendant  had  de- 
clined to  produce  any  new  evidence  of  the  consideration 
for  the  said  bond,  or  to  claim  any  less  sum  in  respect 
thereof  than  the  said  sum  of  2,431/.  19s.  Bd.,  relying  upon 
the  said  report  of  the  11th  day  of  December ^  1826,  and 
the  evidence  which  was  then  before  the  Master,  that  is  to 
say,  an  account  dated  the  24th  day  of  February,  1777^ 
signed  by  the  said  Sir  W.  Lewes,  and  the  affidavit  of  the 
said  John  Morgcm,  sworn  on  the  12th  day  of  February^ 
1819.  And  the  five  separate  reports  of  the  late  Deputy 
Remembrancer^  together  with  the  order  of  the  5th  day  of 


And  he  fiirther  found  by  his  said  report,  that  Ae  aaid  A^ol-^f^k 

John  Morgan  had  paid,  or  applied  to  the  aecount  of  the 

sud  Sir  TT.  Lewes,  the  whole  of  the  said  sum  of  13,000(.y 

at  the  times  and  in  manner  set  forth  in  the  first  scfhedtie 

to  his  said  report;  and  which  schedule  contained  the  two 

smns  or  items  following,  that  is  to  say:*^ 

1775^  June  2nd,  Paid  bond,  dated  the^ 

28th  ci  February  last,  firom  Sir  Watlcin 

Lewes  to  Chardin  Morgan,  which  was 

assigned  to  fFiUiam  Farrer,  Esq.  and 

the  Rev.  James  Morgan,  for  the  princi- 
pal sum  of 
Paid  interest  due  on  the  said  bond  from"^ 

the  said  28th  February  to  this  day,  be- 1 

ing  three  months  and  five  days  at  5L  f 

per  cent.  J 
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^*^ft«i/***'  ^^9  1818;  and  the  orders  of  the  Hoiue  of  Lords  of  the 

8th  day  o(  April,  1816,  and  the  5th  day  oi  July,  1825, 
haviog  be^n  produced  before  him,  be  had  taken  the  same 
into  his  consideration  as  ei^lanatory  of  the  said  first  exr 
Qeption  to  the  said  fifth  separate  report  of  the  said  Deputy 
Remembrancer,  and  the  said  orders  of  this  Court,  and  of 
the  House  of  Lords,  and  had  thereupon  disallowed  the 
said  sum  of  2,4^1/.  I9«.  5d. ;  but  he  bad  allowed  to  the  said 
Francis  Morgan,  as  such  executor,  in  lieu  thereof,  several 
further  payments,  appearing  by  the  said  separate  report  of 
the  25th  day  of  June,  1811,  to  have  been  made  by  the  said 
late  defendant  John  Morgan  to  and  for  the  use  of  the  said 
Sirfl^  Leu)e4,  amounting  together  to  the  sum  of  1 ,31 52. 10^., 
which  payments  the  said  John  Morgan  bad  treated  as  sa- 
tisfied by  the  said  bond  for  2,400/.,  and  several  bonds  of 
the  said  Sir  W.  Lewes,  alleged  by  him  to  have  been 
covered  thereby;  and  the  said  sum  of  1,3152. 10^.  being  less 
jthan  the  said  sum  of  2,431/.  \2s.  5d,  by  the  sum  of  1,1  I6/L 
9^*  6d^,  he  had  deducted  the  said  last-mentioned  sum  of 
J  ^116/.  9s.  5d.  from  the  aforesaid  sum  of  I3,000/.>  leaving 
t^  sum  of  1 1 ,883/.  1  Os.  Id. ;  which,  having  regard  to  the  said 
excep^ons  and  orders,  he  found  to  be  the  correct  and  total 
amount  of  the  several  sums  of  money  paid  or  applied  by 
.the  said  John  Morgan  to  the  account  of  the  said  Sir  /Fl 
Lewes,  instead  of  the  said  sum  of  13,000/. ;  and  from  wbich 
,said  sum  of  11,883/.  10«.  7c/.  being  deducted  the  aforesaid 
sum  of  9,209/.  Is,  Id.  received  by  the  said  John  Morgan 
as  aforesaid;  there  remained  the  sum  of  2,674/.  3^.  Gd*, 
.which  was  due  to  the  said  John  Morgan,  on  balance  of 
such  receipts  and  payments.    The  Master,  therefore,  found 
that  the  said  exception  and  orders  ought  to  vary  the  ba- 
lance stated  in  his  former  report  in  the  respects  aforesaid; 
,and  in  order  to  ascertain  how  far  the  same  ought  to  vary 
such  balance,  and  in  order  to  correct  such  balance  accord- 
ingly, he  had  taken  an  account,  in  which  he  had  charged 
the  defendant  Francis  Morgan,  as  executor  of  the  said 
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John  Morgan,  with  the  said  sum  of  999/.  7s*  lOd,,  and  the  Ateh.qk.inEq.' 
monies  appearing  by  his  said  former  report  to  hare  been  ^ 
received  by  the  said  John  Morgan,  and  the  defendants'  Lkwbs 
Francis  Morgan  Bind  James  Morgan,  subsequently  to  the  Moeoan. 
said  3rd  day  of  ^S'^p/^/iiier,  1804*9  for  rents  and  profits  of 
the  estates  of  the  said  Sir  W,  Lewes,  amounting,  in  the 
whole,  to  the  sum  of  17,097/.  9s.  Scf.;  and  he  had,  in  the 
said  account,  allowed  to  the  said  Francis  Morgan  the 
aforesaid  sum  of  2,674/.  3s.  6d,,  balance  of  the  said  receipts 
and  payments  of  the  said  John  Morgan,  and  the  other  mo- 
mea  appearing,  by  his  said  report,  to  be  remaining  due  from 
the  estate  of  the  said  Sir  fPl  Lewes,  exclusive  of  the  mortgage 
monies,  amounting  in  the  whole  to  the  sum  of  7,836/«  4s. 
id.;  and  of  which  said  sum  of  7,835/.  4fS.  4c/.  he  found  that 
tfaeaum  of  1,794/.  19s.  5c/.,  balance  of  taxed  costs^  was  the 
only  sum  which  carried  interest.  And  he  found  that  in- 
stead of  there  being  a  balance  of  3,597/.  Is.  lOil.  due  from 
the  estate  of  the  said  Sir  ff.  Lewes  at  the  date  of  his  said 
report^  as  therein  stated,  there  was  then  due  from^the  sai^ 
defendant  Francis  3forgan,  as  executor  ot  the  saia  late 
defendant  John  Morgan,  to  the  estate  of  the  said  Sir  VT. 
Lewes,  the  balance  or  sum  of  6,534/.  7s.  7c/,  And  ne 
fi>und  that  the  said  balance  of  6,534/.  7s.  7d.  ought  to  }fe 
further  varied,  in  respect  of  the  several  sums  received  since 
the  date  of  his  said  report  therein  mentioned;  and  thai  the 
balance  then  due  from  the  said  Francis  Morgan,  as  exe- 
cutor of  the  said  John  Morgan,  to  the  estate  of  the  said 
Sir  W.  Lewes,  amounted  to  the  sum  of  8,227/.  10^.  2d. 

To  this  report  the  defendant,  Francis  Morgan,  took  five 
exceptions. 

The  substance  of  the  first  exception  was,  that  the  Mas- 
ter, having  regard  to  the  exception  and  orders,  ought  not 
to  have  stated  that,  on  the  3rd  September,  1804,  all  princi- 
pal money  due  on  the  mortgages  was  paid  oflf  and  satisfied, 
or  that  the  said  John  Morgan  had,  on  the  said  3rd  day  of 
September,  1804,  received  for  rents  and  profits,  and  tim- 
ber felled,  999/.  7s.  lOd.  beyond  the  principal  money  and 
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£mA|  Ck.in  E^  interdst  due  on  the  mortgages,  inasniuch  as  the  ejcteptioa 

and  or4ers  did  not  conclude  or  establish  any  account  by 
vbich  the  said  principal  monies  and  intereait  appeared  to 
have  been  paid  off,  or  by  which  the  said  John  Morgan 
appeared  to  have  received  such  monies  as  aforesaid. 

The  ground  of  the  second  exception  was,  that  the  Ma«- 
iet  yffks  not  warranted  by  the  exception  and  orders,  in  en* 
t^taining  any  question  of  the  validity  of  the  bond  for 
3,490£,,^or  any  objection  to  the.  allowance  of  the  principal 
money  and  interest  secured  thereby,  or  in  requiring  tlie 
defendant  Fronds  JUorgqnio  prove  the  consideration  for 
the  said  bond»  the  same  having  been  established  by  the 
evidence  before  the  Master,  at  the  |:inie  of  making  his  for- 
mer report,  and  also  by  the  same  report,  and  the  allowance 
^f  the  said  principal  sum  and  in  teres  t. not. being. afiSected  by 
the  said  exception  and  orde3?s«  And  that  the  Master  was  not 
warranted,  by  the  order  directing  hvn  to  review  his  report^ 
to  take  into  his  consideration  the  five  separate  reports,  or 
Che  <»rders. referred  to  by  him,  none  of  them  affecting  h&i 
said  foAuer  reporl^  or  the  evidence  before  him  at  that  time. 
The  three,  other,  exceptions  went  to  the  allowance  or  dis-; 
allowance  of  the  sums  mentioned  in  the  report,  and  were 
founded  on  the  same  point  as  the  two  first  exceptions. 

Mr.  LoumdeB  and  Mr.  Morgan,  for  the  exceptions. 

Mr.  Jervis,  Mr.  Tinneyi,  and  Mr.  West,  for  the  Mas* 
ter's.  report. 

Mr.  Fonblanque^  J.  S.  Af.,  and  Mr.  Knighi,  for  the 
personal  representatives  of  Sir  W,  Lewes;  also  in  support 
of  the  Master's  report 

May  uth.  LoRD  Chief  Baron. — This  is  a  case  on  exceptions  to 
the  Master's  report.  The  questions  arise  on  very  com<» 
plicated  accounts,  pf  all  cases  the.  most  difficult;  and  the 
fvesenti  from  many  causes,  involved  in  tenlbld  darkness* 
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AieBy,  howeyer,  from  the  original  complexity  of  tBe  trans-  Exi^^a^^s^ 
actionay  from  the  great  length  of  time  since  th^y  took 
place,  (aboTe  half  a  century),  from  the  death  of  every 
person  c<Hicemed  in  them,  and  from  the  mulliplicity  and 
intricacy  of  the  proceedings. 

In  1778,  the  original  plaintiff^  Sir  Watkin  Lewes,  and  John 
Mattgan^  one  of  the  ordinal  defendants,  became  acquaint- 
ed.    Sir  W.  Lewes  was  a  Welch  gentleman,  the  husband 
of  a   Welck  lady,  possessed  of  considerable  real  estate. 
He  was,  bendes,  a  statesman,  a  strong  advocate  of  the. 
Gbeity  of  his  country,  a  distinguished  magistrate  of  Lon^^ 
dtw,  being  an  Alderman,  and  in  his  turn  Lord  Mayor* 
In  other  respects,  his  chief  distinctions  were,  folly,  impro- 
videnoe,  stupidity,  and  obstinacy.    Mr;  Morgmn  was  an 
attorney,  who,  as  he  has  been  traced  in  this  cause,  appears 
to  haTe  been  a  person  not  at  all  disinclined  to  assist  h)a 
friendsi  and  clients  in  their  pursuits  however  unwise,  and 
in  getting  rid  of  their  property,  provided  he  could  trans* 
fer  it  into  his  own  pocket.     During  the  friendship  of 
Aiese  two  persons.  Sir  TFiorliKii  had  election  contests;  of 
coarse,  these  could  not  be  starved.    He  had  also  many" 
other  calk  for  money.    Mr.  Morgan  was  Sir  WdiiiiCs 
friend,  agent,  attorney,  and  confidential  adviser.    He  un- 
dertook not  only  his  law  business,  but  to  procure  money 
to  supply  his  occasions,  and  advanced  to  Sir  Waikin,  as 
he  has  said,  various  sums.    These  sums  were  at  first  repre- 
sented to  be  the  money  of  Chardin  Morgan,  John  Mor^^ 
gatis  brother,  in  John  Morgaris  possession*    On  the  other 
hand,  Sir  Waihin  and  his  wife  appcmited  their  estates  in 
Olamorgan  and  Carmarthen,  to  GeorgeMorgan  Rnd  James 
Morgan,  two  other  brothers  of  John  Morgan,  for  a  termi 
of  five  hundred  years  in  trust,  to  raise  a  sum  of  12,000/. 
la  the  meantime  monies  were  supplied  to  Sir  Waikih 
fjewes.    The  manner  in  which  these  supplies  were  fur- 
Inshed,  appears  to  have  been  this  r  Morgan,  being  agent 
for  Sir  Waiiin,  was  also  agent  for  Chardin  Morgan  and 
others  of  bis  relations;  he  had  also  some  credit,  and  some«> 
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Bxeh.ch.inEq,  tiiiies  E  little  monev.  When  it  suited  hiiHi  he  advanced 
io«9.  money  to  Sir  Waikin^  not  at  all  uniformly  by  handing  it 
oyer  to  Sir  Watkin  in  persoui  or  applying  it  to  hb  use  at 
the  moment  the  advance  was  supposed  to  be  madct  but 
by  giving  him  credit  for  it|  by  supposing  that  he,  Mor^ 
gan,  as  agent  for  Sir  Waikin,  had  received  from  him- 
BeW,  John  Morgan,  as  agent  for  somebody  elsCi  a  cer- 
tain sum  on  Sir  Watkin's  account;  then  Sir  Watkin  was 
charged  with  this  money.  At  first,  the  name  of  Chardm 
Morgan^  the  brother  of  John,  was  chiefly  used  in  this 
drama*  I  have  traced,  as  carefully  as  I  have  been  able« 
from  the  materials  within  my  reach,  which  are  chiefly 
Morgans  own  case  on  his  last  appeal,  and  Mr.  Priee^s  re- 
port, in  his  fifth  volume,  and  the  opinions  of  die  Court, 
the  conduct  of  the  parties  at  this  period  of  their  connexion; 
and  the  true  representation  of  it  is,  that  Mr.  Morgan^ t  right 
hand,  as  agent  for  himself  and  others,  particularly  for 
Chardin  Morgan,  put  into  Mr.  Morgafis  left  hand,  as 
agent  for  Sir  Waikin  Lewes ,  various  sums;  and  when  this 
was  done.  Sir  Watkin  was  considered  as  indebted  in  the 
sums  so  put  into  Mr.  Morgan*s  left  hand.  Sir  Watkin 
gave  various  bonds,  in  which  Chardin  Morgan  was  made 
the  obligee.  In  the  course  of  the  proceedings,  it  after- 
wards sufficiently  appeared,  that  there  was  no  truth  in  the 
representation,  that  Chardin  Morgan  had  advanced  the 
money,  and  that  no  money  had  been  advanced,  or  at  least 
none  sufficiently  corresponding  in  date  and  amount  with 
the  securities,  to  afford  evidence  of  a  connexion  between 
them.  All  this  was  done  by  Mr.  John  Morgan^  and 
through  his  hands,  he  being  the  agent,  attorney,  and  law 
adviser  of  Sir  Watkin  Lewes. 

The  relative  character  in  which  these  parties  stood  with 
respect  to  each  other  must  not  be  forgotten  for  a  moment 
in  this  case.  The  principle  arising  out  of  it  is  the  founda- 
tion of  all  the  most  important  decisions.  The  accounts 
between  them  having  been  found  to  be  so  confused  and 
perplexed,  as  to  baffle  every  attempt  at  investigation;  the 
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tribunals  had  to  consider  on  Which  party  the  burthen  of  Exch,  Ch.  m  Eq. 
proof  lay^  and  on  whom  any  loss,  arising  from  the  dark- 
ness hi  which  they  were  involved,  ought  to  fall.  They 
have  been  of  opinion,  that,  in  the  situation  in  which  John 
Morgan  placed  himself,  he  was  bound  to  explain  every 
thing;  that  the  mere  production  of  documents,  which  in 
any  other  case,  and  if  he  had  been  a  stranger,  would  have 
been  sufficient /irtmiiybcje  evidence,  and,  if  unimpeached, 
conclusive  evidence  to  establish  his  demand,  proved  no- 
thing in  this  case  for  him.  This  is  the  principle  to  be  infer- 
red from  the  orders  of  the  Court  and  of  the  House  of  Lords, 
and  also  from  what  has  been  said  by  some  of  the  judges  in 
both  places.  It  appears  to  me,  that,  without  the  adoption 
of  this  principle,  what  has  been  done  could  not  be  sup- 
ported. 

By  the  28th  of  February,  1775,  Sir  Watkin  Lewes  had 
executed  a  bond  for  120/.,  another  for  220/.,  another  for 
500/.^  another  for  950/.,  and  another  for  400/.;  and  Mor- 
gan represents,  that,  on  this  28th  of  February ^  Sir  W. 
Lewes  settled  an  account  with  him,  and  of  the  interest 
due  upon  these  bonds;  and  that  he  consolidated  them, 
adding  a  sum  of  174/.,  not  then  advanced,  but  which 
was  about  to  be  advanced,  making  in  all  2,400/.    For 
this  consolidated  amount.  Sir  Watkin  gave  a  bond  to 
Chardin  Morgan^  as  the  obligee.    The  bond  is  dated  the 
28th  February^  mS.     One  of  the  bonds  merged  in  this 
obligation  for  2,400/.,  was  for  500/.,  and  seems  to  have 
been  dated  in  January,  1774,  and  became,  in  progress  of 
the  cause^  the  subject  of  particular  inquiry,  as  did  also  the 
bond  for  2,400/.    The  most  important  question,  at  pre- 
sent, respects  the  bond  for  2,400/.     It  was  represented  by 
JohnMorgan^thsX  this  2,400/.  was  due  to  Chardin  Morgan. 
There  seems  much  reason  to  believe  that  this  was  entirely 
false,  and  that,  in  this  respect  at  least,  he  misrepresented 
the  transaction,  and  imposed  upon  Sir  Watkin.    In  a  very 
short  time,  however,  John  Morgan  appeared  as  the  owner 

TOI..  III.  R 
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jbrcA.  Ck.  to  Eq.  of  the  bond.    In  March,  of  the  same  year,  a  marriage  was 

agreed  upon  between  John  Morgan  and  a  lady  of  the  name 
of  Farrer.  Witliam  Farrer  and  James  Morgan,  a  brother 
of  John  Morgan,  were  the  trustees  of  the  settlement  made 
upon  this  marriage.  Some  Three  per  cent,  and  East  In- 
dia Annuities,  the  property  of  the  lady,  were  assigned  to 
these  trustees  in  settlement;  and  on  the  partof  JbAn  Mor- 
gan, and  as  his  property,  Sir  Watkin's  bond  for  2,400/., 
was  assigned  by  Char  din  Morgan  to.  the  trustees  of  the 
settlement,  and  other  property  of  John  Morgan^ s  was  set- 
tled in  the  usual  way,  with  power,  it  would  seem,  to  vary 
the  securities. 

In  the  following  June,  Morgan  contrived  that  the 
trustees  of  the  settlement  should  advance  to  Sir  WeU- 
kin  a  sum  on  the  security  of  his  estate.  It  was  thus 
managed :  they  rdsed  out  of  the  lady's  fortune  4,209/.  Is.  Icf. 
to  this  was  added  Sir  fVatkin*s  bond  for  2,400/.,  and  a  fur- 
ther sum  of  12s.  lid.  was  furnished  from  John  Morgans 
private  purse  to  make  even  money.  These  sums  amounted 
together  to  6,610/.  To  secure  this  sum  of  6,610/,,  the 
trustees  of  the  term  of  five  hundred  years,  which  bad 
been  created  of  Lady  Lewes'  estates,  were  to  assign  diat 
term  to  the  trustees  of  Morgan* s  settlement  James  Mar-' 
gan,  one  of  John  Mor^aft*^  brothers,  happened  to  be  a  trus- 
tee both  of  the  term  and  of  the  settlement;  he  was  there- 
fore removed  as  a  trustee  of  the  term,  and  ChartSn  Mor- 
gan substituted  to  his  place.  And  then,  by  a  deed  dated 
the  2nd  of  June,  1775,  between  Sir  fVatkin  Lewes  and  his 
wif^i  of  the  first  part;  Oeorge  and  Chardin  Morgan^  the 
trustees  of  the  term,  of  the  second  part;  and  Farrer  and 
James  Morgan,  the  trustees  of  the  settlement,  of  the  third 
part;  in  consideration  of  6,610/.,  paid  to  George  and 
Chardin  Morgan,  the  term  was  assigned  to  Farrer  and 
James  Morgan,  redeemable  on  the  payment  of  the  6,6102. 
This  6,610/.  was  not  paid  to  the  trustees  of  the  term,  nor 
sto  Sur  Watkin  Lewes.    The  bond,  indeed,  is  said  to  have 
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been  delivered  up  to  hitn.     But  it  is  not  pretended,  that  Exeh.  ck.MEq. 

1829 

one  shilling  of  the  money  was  paid  by  the  trustees  of  the 
settlement  to  Sir  Waikin  Lewes.  Morgan's  representa- 
tion is,  that  it  was  paid  by  his  trustees  to  himselfi  as  the 
agent  of  Sir  Waikin  Lewes.  This  is  not  quite  Mr.  JoiM 
Margan^s  right  hand  to  his  left,  but  it  approaches  near  to 
it;  and  all  that  Sir  JVatiin  had  for  his  land,  was  Mr.  John 
Morgan's  accountable  receipt.  However,  all  the  regular 
deeds  were  executed  upon  the  occasion,  and  Mr.  Join 
Morgmn  was  appointed  receiver,  with  ample  powers  of  aU 
description. 

In  Aprils  1776,  that  is,  within  less  than  a  year,  the  trus* 
teea  of  the  settlement  are  represented  to  have  advanced  to 
Sir  W.  Lewes  a  sum  of  1,S00/.,  which,  with  190/.,  said  to 
be  advanced  by  John  Morgan^  making  1,390/.,  was,  by  a 
deed  poll,  dated  the  Snd  of  this  month  of  April ,  1776, 
made  a  further  charge  on  the  five  hundred  years'  term  to 
Farrer  and  James  Morgan^  the  trustees  of  John  Morgan's 
aeltlament.  This  sum,  like  the  former,  is  stated  by  John 
Morgan  himself  to  have  been  received,  not  by  Sir  Waikin 
Lewes,  but  by  the  same  John  Morgan,  as  the  agent  of  Sir 
Waikm»  Next  day  the  trustees  of  the  marriage  settle- 
ment oi  James  Morgan  advanced  4,000/.  This  was  secured 
by  an  assignment  dated  the  3rd  April,  1776,  of  the  term 
of  five  hundred  years,  subject  nevertheless  to  the  prior 
mortgage.  This  money  was  in  like  manner  not  paid  to 
Sir  Waikin,  but  to  John  Morgan  as  his  agent.  At  the 
same  time^  John  Morgan's  receivership  of  the  rents  was 
extasded  to  secure  the  interest  of  this  second  mortgage. 
In  Jtdjf,  1776,  another  sum  of  1,000/.  was  raised,  as  it  is 
said,  from  Chardin  Morgan,  upon  an  assignment  of  some 
daim  of  Sir  W»  Lewes,  in  a  cause  of  Lewes  v.  Popkin,  in 
Chancery*  It  is  said,  like  the  rest,  that  this  was  paid  into 
the  hands  of  John  Morgan,  as  agent  for  Sir  WatUn.  There 
other  transactions,  which  need  not  be  mentioned* 

Next  year,  Morgan,  it  appears,  stated  his  account,  which, 

r2 
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Enh.Ch.hiEq.  on  the  34th  February,  1777,  Sir  Watkin  signed.     In  this 

1 829  • 

account  Morgan  charged  himself  with  all  monies  raised  by 
all  the  different  mortgages,  to  the  amount  of  113,000^ ,  and 
discharged  himself  by  various  payments.  One  is  the  bond 
for  2,400/.  stated  as  paid.  There  are  also  large  sums  for 
bills  of  costs.  The  result  is,  a  balance  due  to  Morgan  of 
567/.,  for  which  Sir  Watkin  seems  to  have  given  a  note  of 
hand.  This  account  Sir  Watkin  Lewes y  by  a  memoran- 
dum, dated  the  ^th  of  February,  1777,  allowed,  errors 
excepted.  In  this  settlement,  as  in  all  other  transactions, 
the  enlightened  understanding  of  Sir  Watkin  had  no  other 
assistance  but  his  attorney  Mr.  John  Morgan.  In  any 
oth^r  circumstances,  and  as  between  parties  in  any  other 
relation,  this  memorandum  would  probably  have  rendered 
the  difficulties  in  the  way  of  the  relief  afterwards  sought 
by  Sir  Watkin  insurmountable.  It  would  have  thrown  the 
onusn^on  him,  and,  being  primd facie  evidence  against  hun, 
would  have  made  it  requisite  that  he  should  disprove  every 
item  contained  it,  which  he  chose  to  question.  The  House 
of  Lords,  however,  and  this  Court,  in  concurrence  with 
the  supreme  jurisdiction,  have  adopted  a  different  princi- 
ple. Taking  into  consideration  the  situation  and  conduct 
of  Morgan,  as  the  attorney,  they  have  set  this  account  at 
nought,  and  have  even  disregarded  the  more  solemn  in- 
struments signed  by  Lewes,  viz.  the  mortgages  and  bonds, 
and  required  the  actual  advances  to  be  established  by  evi- 
dence,  beyond  the  mere  production  of  the  instruments 
themselves. 

After  this  account,  the  friendly  intercourse  between 
these  two  parties  did  not  long  continue.  Morgan  probably 
supposed  that  he  had  done  Sir  Watkin  Lewes'  business, 
and  his  own  too.  Having  made,  as  he  stated,  some  further 
advances,  he,  in  the  following  year,  1778,  brought  one  ac- 
tion in  the  name  of  Chardin  Morgan,  and  another  in  his 
own  name,  against  Sir  Watkin  Lewes,  who  gave  warrants 
of  attorney  to  confess  judgment  in  both :  in  that  at  the  suit 
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of  John  Morgan  for  1,142<.,  and  in  the  other  for  1,547/.  19*.   Exch.ai.in  Eq. 

In  August,  1778,  Morgan  brought  ejectments,  and  got 

into  possession  of  the  estates.     He  is  charged  with  rents, 

in  the  accounts  taken  in  the  cause,  from  Lady-day,  1779* 

This  quarrel  dried  up  all  Sir  ffatkin  Lew€s*s  resources* 

Morgan  was  in  possession  of  his  estates,  as  well  such  as 

were  in  mortgage,  as  such  as  were  not. 

After  some  ineffectual  attempts  at  an  arrangement  by 
reference,  in  Hilary  Term^  1783,  the  original  bill  was 
exhibited  by  Sir  IPatkin  Lewes  against  John  Morgan, 
and  the  trustees  and  mortgagees,  charging,  amongst  other 
things,  that  the  monies  mentioned  in  the  mortgages, 
or  the  greater  proportion  of  them,  never  had  been  real- 
ly advanced;  that  the  2,400/.  bond,  if  signed  at  all,  was 
not  for  money  actually  paid  down,  but  was  delivered  to 
Morgan  to  enable  him  to  raise  money  upon  it.  The  an- 
swers having  been  filed,  it  appears  that  Lewes,  probably 
from  lack  of  means,  was  in  danger  of  having  his  bill  dis- 
missed for  want  of  prosecution.  At  last,  in  July,  1796, 
the  Court  made  the  decree  in  the  cause.  It  directs  an  ac- 
count of  all  sums  received  by  John  Morgan,  as  agent  to 
Sir  ff^*  Lewes,  and  also  of  the  sums  received  by  him  as 
agent  to  the  mortgagees,  and  when  and  how  they  were 
appHed  to  their  accounts  respectively;  to  tax  Morgaris 
bills  of  costs,  and  to  take  an  account  of  the*  rents  and  pro- 
fits of  the  estates  received  by  Morgan,  as  well  those  in 
mortgage,  as  those  not  in  mortgage ;  and,  in  case  of  the  loss 
of  vouchers,  Morgan  was  to  make  oath  that  the  vouchers 
had  once  existed,  and  of  their  contents.  Lord  Chief  Baron 
Macdonald,  in  stating  the  reasons  on  which  the  decree  is 
founded,  relies  upon  the  extreme  and  apparent  inaccuracy 
of  Morgan's  accounts,  as  stated  in  his  answer  and  sche« 
dales.  He  is  reported  to  have  expressed  himself  thus: 
**  On  comparing  the  answer  with  the  schedules,  there  ap- 
pears to  be  no  sort  of  accuracy  in  the  accounts.  Some  are 
without  dates,  and  they  are  so  confounded,  as  to  have  ma- 
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Exeh. Ch.  in Eq,  teiially  varied  the  balance;  and  ao  much  irregularity  and 

obscurity  prevail,  as  to  baffle  investigation.'*  Such  was 
the  impression  made,  at  an  early  stage  of  the  proceedings^ 
by  Jlforgan*s  conduct. 

This  decree  was  followed  by  a  series  of  litigation,  tihe 
like  of  which  is  rare  in  the  judicial  history  of  the  country. 
Much  of  it  was  occasioned  by  the  malignant  spirit  with 
which  the  proceedings  were  conducted.  These  passions 
have,  1  trust,  subsided.  All  the  original  actors  are  with- 
drawn from  the  scene,  and  the  gendemen  now  interested 
have,  I  hope,  no  other  wish  but  to  meet  each  other  furly, 
to  have  their  rights  ascertained,  and,  in  the  least  expensive 
and  shortest  way,  to  put  an  end  to  this  long  protracted  con* 
test.  Their  characters  can  be  in  no  manner  implicated  in 
the  present  result. 

In  order  to  satisfy  myself  upon  the  points  at  present  be- 
fore the  Court,  I  have  been  forced  to  trace  these  proceed- 
ings carefully,  so  far  as  I  have  had  materials;  bat  I  shall 
notice  only  such  as  appear  to  me  to  be  important  to  the 
present  question. 

The  first  proceeding  to  which  I  shall  refer,  is  an  order 
dated  the  17th  oiJunCt  1801,  on  the  application  of  Zi^toet, 
and  which  does  not  seem  to  have  been  resisted  by  Mot'- 
gan.  It  authorized  the  Deputy  Remembrancer  to  make 
a  separate  report  of  all  dealings  and  transactions  between 
Sir  /SPl  Lewes  and  John  Margang  so  far  as  related  to  the 
monies  actually  received  and  paid  on  account  of  the  mort- 
gages and  judgments,  and  of  all  sums  received  by  John 
Morgan,  as  agent  to  Sir  Wattin  Letves,  as  also  to  the 
mortgagees;  and  when,  and  how,  such  sums  were  applied 
to  their  accounts  respectively;  and  of  the  rents  and  profits 
of  the  mortgaged  estates,  and  of  the  estates  not  in  mort- 
gage. 

It  is  under  this  order  that  the  whole  litigation  was  car- 
ried on  until  a  very  late  period.  It  seems  to  me,  to  have 
been  concluded  by  the  order  of  the  House  of  Lords,  of  the 
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5th  Jfdy^  1825.  The  obyious  intention  of  this  order  was  ^***:  ^J^i"  *•• 
to  ascertain  the  amount  of  the  real  lien  on  the  estates,  that 
Sir  Vr^  LeweSf  by  discharging  it,  if  he  found  the  means, 
might  be  restored  to  the  possession*  It  appears  to  me, 
Aat  the  House  of  Lords,  by  the  order  of  July^  18^,  have 
most  irrevocably  ascertained  the  amount  of  that  lien,  so 
far  as  respects  t||e  mortgages.  Since  that  order,  the  pro- 
ceedings regard  the  general  and  personal  account  between 
Lewes  and  John  Morgan  f  and  the  exceptions  now  before 
Uie  Court  relate  to  that  account.  I  have  entertained  n4 
doubt  respecting  the  first  exception;  and  a  few  sentences 
will,  I  trust,  explain  the  foundation  of  the  opinion  I  have 
formed.  Some  of  the  others  are  more  difficult  I  shall  be 
obliged  to  advert  particularly  to  them  hereafter;  but,  in  the 
meantime,  I  think  I  cannot,  without  stating  in  a  general 
way  the  question  that  arises  upon  them,  shew  the  bearing 
upon  the  question  of  the  statement  I  feel  it  necessary  to 
make  of  the  principal  proceedings  under  the  order  for  the 
separate  report,  up  to  the  decision  of  the  House  of  Lords, 
on  the  5th  otJuli/,  I8fi5. 

The  points  at  present  in  discussion,  arise  on  the  Master's 
general  report,  and  chiefly  regard  the  bond  for  ^400/., 
which  I  have  already  mentioned.  Though  it  is  not  disputed 
that  such  abend,  executed  by  Sir  /SPl  Lewes,  once  existed; 
although  it  was  acknowledged  by  him  in  the  account  dated 
^lih  February,  1777,  and  was  sworn  to  in  Morgan's  affida-^ 
vit,  made  in  1819;  yet,  under  the  particular  circumstances, 
the  Master  has  rejected  it  as  evidence  of  the  debt,  and  called 
upon  Morgan's  representatives  for  proof  of  the  actual  ad^ 
vance  of  the  money.  It  is  contended,  on  the  part  of  Mor^ 
gafCs  representatives,  that  the  Master  ought  not  to  have 
done  this.  On  the  other  hand,  it  is  said,  that  this  bond  of 
S,400/«  was  originally,  in  fact,  comprised  in  the  mortgage 
for  6,610/. ;  that,  with  a  view  to  the  amount  of  this  mort- 
gage, it  was  the  subject  of  laborious  inquiry,  and  of  much 
discussion,  and  was  ultimately,  upon  a  careful  review  of 
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JUeh,Ch.inEq.  all  circumstances,  rejected  as  part  of  the  mortgage;  and 

that,  therefore,  it  cannot  be  now  introduced  as  part  of  the 
personal  demand  in  the  general  account  MorgaiCs  re- 
presentatives reply  to  this — that  all  that  has  been  hitherto 
decided  is,  that  it  should  not  constitute  part  of  the  mort- 
gage money,  so  as  to  charge  the  land,  but  that  nothing  has 
been  done  or  said  which  should  prevent  it  from  being 
primd  facte  evidence  of  a  debt  from  Sir  W.  Lewes  to  John 
•Morgan;  on  the  contrary,  it  has  been  intimated,  that 
though  rejected  from  the  mortgage,  it  might  form  part  of 
the  personal  account.  Such  is  the  state  of  the  present 
controversy.  It  must  be  obvious,  that  the  deduction  of 
this  bond  from  the  mortgage  account  does  not  necessarily 
decide,  that  it  shall  not  qua  bond  be  included  in  the  per- 
sonal account.  But,  on  the  other  hand,  if,  on  examining 
the  proceedings,  it  should  appear  to  have  been  rejected 
upon  facts,  and  upon  principles  which  would  be  equally 
fatal  to  its  forming  primd  faciei  and  as  a  bond,  part  of  the 
personal  account,  it  would  be  a  strange  contradiction  in 
these  proceedings,  between  the  same  parties,  and  upon 
the  same  documents,  to  sustain  it  in  the  one  case,  when  it 
had  been,  by  the  highest  authority,  rejected  in  the  other» 
upon  principles  alike  applicable  to  both.  It  becomes, 
therefore,  as  it  seems  to  me,  of  absolute  necessity  to  ex- 
amine the  contest  as  to  this  bond,  though  it  occurred  upon 
the  discussion  as  to  the  mortgage. 

The  Deputy  Remembrancer  made  his  first  separate  re* 
port,  of  the  date  of  the  15th  c/u/y,  1802.  The  confusion 
which  distinguishes  the  parties,  seems  to  have  been  com- 
municated by  them  to  the  Deputy  Remembrancer,  for  he 
reports,  that  John  Morgan  being  employed  by  Lewes  to 
raise  money  for  him,  advanced  him  various  sums,  the  pro- 
perty of  Chardin  Morgan,  and  took  the  plaintiff's  bonds 
to  Chardin  Morgan,  which  bonds  were  afterwards  con- 
solidated into  the  bond  for  2,400/.,  which  was  the  proper 
money  of  John  Morgan,    It  is  now  indifferent  what  he 
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meant.  For  this  report  was  excepted  to  by  Sir  Waiiin,  Exch.Ch.in^. 
and  the  exception  was,  '*  that  there  was  no  evidence  that 
the  several  sums,  the  component  parts  of  the  2,400/. ,  were 
advanced  by  Chardin  Morgan  or  John  Morgan,  or  if  they 
were  advanced,  they  were  the  money  of  John  Morgan.* 
There  were  many  other  exceptions,  which  it  would  be 
foreign  to  my  present  purpose  to  notice.  They  came  be- 
fore the  Court  in  Jult/t  1804.  It  is  not  material  to  relate 
what  passed.  It  is  sufficient  to  say,  that  all  the  exceptions 
were  disallowed.  In  order,  however,  to  shew  the  difficult 
ties  which  this  case  presented,  I  will  read  a  passage  from 
Lord  Chief  Baron  Meuxhnald's  judgment,  as  it  is  reported : 
*'  The  delay  of  twenty  years  and  upwards  has  entangled 
this  matter  to  such  a  degree,  that  there  can  be  no  surprise 
that  men,  not  intuitively  gifted  with  the  power  of  unravel- 
ing folly,  stupidity,  extravagance,  absurdity,  carelessness, 
and  every  thing  that  can  tend  to  entangle  a  human  transac- 
tion, cannot  understand  this  cause  (a)."  This  was  in  1804; 
and  now,  in  1829,  the  Court  is  called  upon  to  dispose  of  near- 
ly the  same  question ;  the  lapse  of  twenty-five  years,  and  the 
death  of  all  the  parties,  have  not  assisted  in  dispelling  the 
obscurity.  I  shall  now  only  say,  that  the  Court  disallowed 
Sir  fFatkiiis  exceptions.  From  this  judgment  he  appeal- 
ed to  the  House  of  Lords.  That  appeal  was  heard  in 
January,  1807.  Upon  this  occasion  were  unfolded  those 
rules  and  principles  which  have  been  frequently  brought 
under  review,  which  have  been  oflen  confirmed,  and  which 
have  ruled  this  case  throughout,  and  must  rule  it  to  the 
end.  The  first  exception  respected  the  bond  of  the  S8th 
of  February,  1775,  for  2,400/.  The  exception  was,  that 
there  was  no  evidence  of  any  money  being  advanced,  or,  if 
it  had  been,  that  it  was  not  the  money  of  Chardin  Morgan, 
the  obligee  in  the  bond,  but  of  John  Morgan.  It  would 
be  viewing  this  question  very  lightly  to  suppose,  that,  ab- 

(fl)  5  Price,  71. 
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Exeh,  Ch.  m  Eq.  stmcted  from  the  situation  in  which  John  Morgan  stood, 

it  was  of  any  consequence  whether  the  money  advanced 
was  the  money  of  Chardin  or  of  John  Morgan.  To  whom* 
ever  it  belonged,  the  bond  had  been  assigned  to  the  trus* 
tees  of  the  marriage-settlement  of  John^  and  was  their  pro* 
perty;  and  the  question  in  the  cause  as  to  the  mortgage 
was  between  them  and  Sir  Waikin  Lewes*  The  materiali* 
ty  of  the  question  arose  thus:  if  the  money  had  not  been 
advanced  by  Chardin  Morgan^  but  by  John^  as  John  had 
represented  it  to  be  ChardiriSf  and  had  taken  the  security 
in  his  name,  then  he  had  imposed  upon  Sir  fPafkin,  and 
had  concealed  the  truth  of  the  transaction  from  him;  he, 
the  agent  of  Sir  fFaikin,  introduces  a  third  person  as  the 
lender  of  the  money>  and  it  turns  out  that  so  far  as  money 
is  lent,  he,  the  agent,  is  himself  the  lender.  This  is  the 
constant  course  of  treating  a  fraud,  and,  whenever  it  is  as- 
certained, taints  the  instrument  which  the  victim  has  exe* 
cuted,  and  deprives  it  of  its  legal  and  usual  efiect.  Even 
without  this  circumstance,  it  appears  that  it  would  have 
been  inefiectual,  but  with  it  the  objection  was  doubly 
strong.  And  if  this  instrument  would  have  been  invalid  in 
the  hands  of  John  Morgan^  it  was  equally  so  in  the  hands 
of  his  trustees,  who  derived  it  from  him.  From  thence,  in 
part,  arose  the  importance  of  the  inquiry,  whether  the  con* 
sideration  of  the  bond  was  the  money  of  Chardin  or  of 
John  Morgan*  KJohn  Morgan  were  the  real  obligee,  the 
bond  could  not  be  used  as  evidence  of  the  debt.  John 
Morgan,  or  his  trustees,  might  recover  what  was  actually 
advanced,  but  they  must  prove  it  by  some  other  medium 
than  the  mere  production  of  the  bond. 

What  Lord  Redesdale  is  reported  to  have  said  upon  this 
occasion  is  this :  **  Now,  I  apprehend,  that,  in  the  dealings 
and  transactions  of  parties  of  this  description,  and  when  an 
account  of  those  dealings  and  transactions  has  been  ordered 
to  be  taken  by  the  Court,  a  person  standing  in  the  situation 
of  solicitor,  agent,  general  manager,  anddirector,  and  having 
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[the  management  of]  the  whole  concerns  of  the  other  party »  ^ck.  CK  m  Eq, 
and  having  made  such  other  party  execute  instruments  of 
this  sort,  which  are  therefore  liable  to  suspicion,  it  becomes 
necessary  not  merely  to  rely  on  the  instruments  themselves, 
but  to  shew  that  the  advances  were  actually  made.  And 
the  nature  of  this  decree  shews  that  such  was  the  original  in«> 
tentioD  of  the  Court  (a)."  The  order  made  by  the  House  on 
the  first  exception  is,  as  stated  by  Mi^Morgan  in  his  case,  on 
a  subsequent  appeal,  in  these  words:  **  that  it  be  referred  back 
to  the  Deputy  Remembruicer,  to  inquire  and  certify  what 
sums  were  advanced  by  John  Morgan  to  Sir  WatUn  Lewes^ 
as  the  consideration  of  the  bonds  consolidated  by  the  bond 
of  the  28th  of  February,  1775,  for  S,400JL,  and  when  such 
sums  were  paid,  and  by  whom,  and  to  whom,  and  in  what 
manner.  No  words  can  shew  more  distinctly,  that  neither 
the  mortgage  itself,  to  which  I^etoes  was  a  party,  and  which 
mcluded  the  2,400/.,  nor  the  account  stated  in  1777,  which 
acknowledged  the  bond  of  S,400ii,  nor  the  bond  itself,  nor 
even  the  prior  lesser  bonds  of  which  it  was  constituted,  nor 
any  one  of  them,  nor  all  together,  were  to  form  a  sufficient 
case  to  establish  a  charge  for  the  nominal  amount  of  8,400/., 
or  of  any  part  of  it;  for  all  these  were  before  the  House* 
Morgan  had  the  affirmative  of  the  bsue,  and  therefore  it 
was  thrown  upon  him  to  establish  that  affirmative  by  other 
media  of  proof.  It  is  said,  that  all  this  respects  the  ques* 
tion  as  to  the  amount  of  the  mortgage  money,  and  which 
only  regards  the  controversy  between  the  trustees  of  the 
settlement,  and  Sir  W.  Lewes;  and  that  the  present  ques- 
tion respects  the  personal  account.  So,  no  doubt  it  does; 
but  can  any  distinction  be  taken  between  them,  nay,  does  not 
the  principle  apply  more  strongly  to  the  personal  account 
than  to  the  mortgage  account?  On  the  mortgage  account, 
the  contest  was  with  purchasers  for  a  valuable  considera* 
tion,  the  wife  and  children  of  the  marriage.  The  trustees 
were  struggling  for  them.  If  they  were  put  to  prove  the  con- 

(rt)  5  Price,  83. 
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£areA.  Ch.  m  Eq.  siderationSi  because  of  the  taint  which  the  securities  had 
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received  from  the  character  and  conduct  of  John  Morgan, 
how  much  more  distinctly  ought  the  same  course  to  be 
pursued,  when  it  became  the  personal  question  of  John 
Morgan  himself?  Are  the  securitiesj  which  are  invalidated 
by  his  legal  fraud,  to  be  more  powerful  and  effective  for 
him,  and  in  his  hands,  than  in  the  hands  of  the  innocent 
assignees?  The  objection  to  these  securities,  sustained  and 
acted  upon  by  the  House  of  Lords,  whose  decisions  bind 
me,  is  inherent  in  the  original  constitution,  and  must  follow 
them  on  behalf  of  whatever  person,  and  for  whatever  pur- 
pose they  may  be  produced;  and  certainly,  if  there  be  one 
person  more  than  another  who  ought  to  feel  the  infirmity 
of  these  documents,  it  is  John  Morgan,  from  whom  that 
infirmity  is  derived.  I  must  proceed  to  the  statement 
of  what  has  passed,  but  which  I  shall  do  very  briefly,  con- 
fining myself  to  the  material  points.  The  Deputy  Re- 
membrancer made  afterwards  four  reports,  the  first  of 
these,  in  obedience  to  the  order  of  the  House  of  Lords, 
which  I  have  mentioned,  and  three  others,  in  consequence 
of  exceptions  taken,  and  the  allowance  of  those  exceptions 
by  this  Court  or  the  House  of  Lords.  This  ended  in 
the  ultimate  rejection  from  the  mortgage  account  of  the 
whole  2,400/.  The  first  bond  consolidated  in  the  3,400/: 
was  for  500/.,  dated  the  Slst  of  January,  1774.  The 
Deputy  Remembrancer,  on  inquiring  into  the  considera- 
tions of  .these  securities,  first  certified  that  the  considera- 
tion was  500/.,  advanced  by  Char  din  Morgan,  through 
the  hands  of  John.  This  being  sent  back  to  him,  he  cer- 
tified that  it  was  advanced  by  John  Morgan,  out  of  his 
own  proper  monies  in  bank  notes,  on  the  day  of  the  date 
of  the  bond,  viz.  the  Slst  oi  January,  1774;  this  again 
being  sent  back  to  him,  he  certified  that  no  evidence 
had  been  produced  before  him  of  the  actual  advance  of 
the  500/.  as  the  consideration  of  the  500/.  bond.  And 
that  finding  stands  undisputed  at  this  day.  Another  part 
of  the  consideration  of  the  various  bonds,  which  were  con- 
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solidated  in  the  bond  for  S.400/.«  the  Deputy  Remem-  EAeh.Ch,hiEq. 
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brancer,  in  his  third  report,  dated  the  13th  oiJune,  1809,  ^^^^' 
states  in  these  words,  (it  will  be  found  in  the  twenty-third 
page  of  John  Morgaris  case,  on  the  last  appeal):  **  I  find 
that  JTohn  Morgan  did  advance  the  several  sums  in  the 
second  schedule,  amounting  in  all  to  1,141/.  16^.,  to  Lewes, 
out  of  his  own  proper  monies,  as  the  consideration  pro 
iafdo  of  the  several  bonds  for  2^/.,  ISO/.,  950/.,  and  400/." 
These  are  the  bonds,  amounting  in  all  to  1,600/.,  which 
were  consolidated  in  the  bond  for  S,400/.  This  finding 
being,  as  usual,  sent  back  to  him,  hear  what,  in  his  next 
report,  called  the  fourth,  dated  in  June,  1811,  he  certifies 
upon  the  subject:  ^*  That  he  had  reviewed  his  report;  and 
that,  though  he  found  that  the  several  sums  mentioned  in 
his  former  report,  amounting  to  1,141/.  1 65.  were  advanced 
by  John  Morgan  to  Lewes,  yet,  that  he  did  not  find  that 
any  of  the  said  sums  were  advanced  as  the  particular  con- 
siderations for  any  of  the  bonds  in  his  former  report  men- 
tioned, no  evidence  of  that  fact  having  been  produced  be- 
fore him ;  and  none  of  the  said  bonds  corresponding  with 
the  sums  for  which  such  bonds  were  given,  and  none  of 
the  said  advances  appearing  to  have  been  made  at  the  re- 
spective times  such  bonds  bear  date,  excepting  in  one  in- 
stance, where  a  sum  of  25/.  appears  to  have  been  advanced 
on  the  18th  oi  November,  1774,  the  day  of  the  date  of  the 
bond  for  950/."  A  comparison  of  the  sums  confirms  this 
finding.  The  whole  advance  amounts  to  1,141/.  16«.,  and 
the  amount  of  the  bonds  is  1,600/.  Yet,  these  are  the  bonds 
which,  upon  this  contest,  are  to  prove  a  debt  to  their  full 
amount,  as  comprised  in  the  bond  for  S,400/.  These  ques- 
tions were  brought  again  before  the  House  of  Lords  in  April, 
1816.  We  are  furnished  by  Mr.  Price  with  some  account  of 
what  was  said  by  Lord  Ekhn,  corroborated  by  Lord  Redes* 
dale.  Lord  Eldon,  in  Mr.  Price* s  report  of  the  case,  is  made 
to  use  the  following  language:  **  The  original  decree  of  the 
Court  of  Exchequer,  as  modified  by  the  subsequent  order 


^52  CASES  IN  THB  EXCHBQUBRy 

Bt€h,ch.mEf.  of  thiB  House,  is  calcaUtcd  to  afford  the  respondents  ex- 
traordinary relief*  going  beyond  the  coinmon  course,  in 
cases  of  redemption  of  mortgaged  property,  to  a  general 
account  of  all  dealings  and  transactions  that  may  have  at 
any  time  taken  place  between  the  parties.  In  the  mean* 
time,  there  has  been  a  separate  report  of  the  mere  mort* 
gage  accounts,  ordered  to  be  taken  as  distinct  from  the 
general  account  between  them,  which  general  account  yet 
remains  to  be  taken.  That  separate  account  must  first  be 
disposed  of,  that  die  mortgage  accounts  may  be  first  clear- 
ed»  which  must  have  been  the  object  of  it,  and  then  the 
general  account  may  be  taken,  and  what  may  be  dballow- 
ed  the  appellant  in  the  separate  report,  may  still  be  aUow« 
ed  to  him  in  the  general  account.  That  may  be  the  case 
with  respect  to  the  2,4001,  which  has  hitherto  been  disal- 
lowed by  the  Deputy  Remembrancer,  acting  under  the  or- 
der of  this  House,  declaring  that  those  securities  were  not 
to  be  taken  as  evidence  of  the  consideration  for  their  hav- 
ing been  advanced,  and  as  not  being  admissible  as  an  item 
in  the  mortgage  account,  because  not  supported  by  other 
evidence,  but,  on  the  contrary,  falsified  by  the  accounts,  as 
far  as  they  related  to  them.  If,  however,  the  money 
were  actually  advanced  at  any  time,  justice  may  yet  be 
done  to  Morgan  by  the  general  report  (a)."  The  opinioii 
thus  attributed  to  Lord  Bbkm,  has  been  viewed  as  sup- 
porting Margan*s  case  on  the  present  occasion,  because 
it  is  said^  that  he  may  have  justice  by  the  general  report, 
if  the  money  were  actually  advanced  by  him  at  any  time; 
and  so  he  might,  but  then  he  must  comply  with  the  previ«> 
ous  conditions.  He  must  prove  the  actual  advance,  by 
some  other  medium  than  the  instruments  themselves.  To 
put  any  other  construction  upon  Lord  Eldoti^  language, 
would  be  to  suppose  that  that  gr^at  judge  had  contradict* 
ed  himself  within  the  narrow  limits  of  one  opinion.     Upon 

(a)  5  Price,  140,  141. 
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the  same  occasion^  he  adds,  "  I  am  desirous  of  stating  that  ^^^  ^  ^  ^' 
the  proceedings  on  this  record  establish  the  principle,  that, 
in  the  case  of  an  attorney  who  takes  securities  from  his 
client,  they  cannot  be  used  as  conclusive  evidence  of  their 
consideration  as  expressed,  but  require  extrinsic  evidence 
of  the  money  having  been  actually  advanced,  to  prove  the 
transaction  to  have  been  bondJide{ay^  He  states  the  princi* 
pie  broadly  and  clearly.  Lord  Redesdale  is  equally  clear, 
**  This  (said  his  Lordship)  is  the  case  of  an  attorney,  who 
acts  as  general  agent  and  legal  adviser  of  his  principal  and 
client,  obtaining  his  bond;  he  is  therefore  bound,  by  a 
very  strict  rule  of  law,  to  prove,  by  other  evidence,  the  ac- 
tual advance  of  the  whole  consideration  (&)•*'  I  need  hard- 
ly observe,  that  the  principle  is  stated  broadly  by  these 
two  distinguished  judges,  and  does  not  depend  upon  the 
account  being  a  mortgage  account,  or  a  personal  account; 
but  arises  from  the  relative  situation  of  the  two  parties, 
and  is  equally  applicable  to  every  pecuniary  transaction 
which  can  arise  between  them. 

I  come  now  more  closely  to  the  present  exceptions 
and  shall  desire  it  to  be  remembered,  that  the  reports 
of  the  Deputy  Remembrancer  as  to  no  evidence  hav- 
ing been  produced  of  any  consideration  for  the  500/. 
bond,  and  of  evidence  having  been  produced  of  advances 
to  the  extent  of  1,141/.  16j;,  both  remain  unquestion* 
ed.  The  Deputy  Remembrancer,  by  his  fifth  and  last 
report,  dated  February^  1817,  driven  by  respective  or- 
ders of  this  Court,  and  of  the  House  of  Lords,  at  last  de- 
ducted the  S,4fO(W»  from  the  mortgage  money  on  the  real 
estates,  and  reduced  it  to  two  sums  of  4,209/.  Is.  Id.,  and 
4,000/.,  making  together  8,209/.  7«.  IdL  He  also  certified, 
that  he  had  taken  the  account  of  rents  and  profits  received 
by  John  Morgan f  as  the  agent  for  the  mortgagees ;  that 
he  had  set  off  these  rents  against  the  principal  and  in- 

(«)  5  PrioQ,  142.  (6)  Ibid.  143. 
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Bxch.ck.iHEq.  terest  of  the  mortgage  money;  and  he  foundi  that^  on  the 

3rd  of  September,  1804^  the  whole  had  been  paid,  and  that 
there  remained  in  John  Morgans  hands,  after  payment  of 
the  principal  and  interest,  a  sum  of  999/.  7«.  10c/.,  and 
that  he  had  not  carried  on  the  calculation  of  interest  be- 
yond the  Srd  of  September,  1804,  when  the  whole  mort- 
gage money  was  paid.  To  this  report,  John  Morgan  ex- 
cepted; the  report  was  confirmed  by  this  Court  on  the  8th 
o{  November,  1817.  He  appealed  to  the  House  of  Lords, 
and  it  was  again  confirmed  on  the  5th  of  July,  18S5. 

I  consider  these  points  definitively  and  finally  settled :  viz. 
that  the  9,iO0L  was  excluded  from  the  mortgage,  and  that 
the  amount  of  the  principal  money  on  the  mortgages  was 
8,209/.  7s.  Id.;  that  this  was  satisfied  on  the  Srd  Sep- 
tember, 1804;  and  that,  at  that  date,  John  Morgan  had  to 
account  for  999/.  7s.  lOd. 

Matters  were  in  this  situation,  that  is  to  say,  the  se- 
parate  report  was  absolutely  disposed  of,  when  the  pre- 
sent Master  began  to  examine  the  materials  for  the  gene- 
ral report.  I  presume,  that  the  gentlemen  who  were 
concerned  were  new  in  the  business,  and  were  embar- 
rassed by  the  extreme  confusion  and  perplexity  which 
the  multiplicity  and  contradiction  of  the  former  proceed- 
ings on  the  separate  reports  had  introduced  into  it.  AH 
the  original  parties  appear  to  have  been  removed  by  time, 
and  no  doubt  their  solicitors  followed.  I  do  not,  therefore, 
wonder  at  the  misunderstanding  which  occasioned  the  last 
reference,  and  which  seems  to  have  been  common  to  all 
parties.  In  truth,  the  case  was  not  properly  laid  before 
the  Master,  as  is  quite  obvious  from  the  report  itself. 
The  Master  takes  the  account  of  the  mortgage  money,  and 
of  the  interest  due;  states  the  mortgage  money  to  be  to 
the  whole  amount  that  was  ever  claimed,  viz.  13,000/.,  and 
particularly  states  the  first  mortgage  to  be  6,610/.,  in  effect 
including  in  it  the  2,400/.,  which  had  been  rejected  by  the 
House  of  Lords,  as  I  have  fully  stated ;  and  he  computes 
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interest  upon  the  i/vhole  down  to  the  date  of  his  report.  ^Exch,  gh,  in  ii<i, 
Morgans  representatives  objected  to  the  report,  because  ^'j  ^J^ 
the  Master  had  not  calculated  interest  on  the  judgments. 
When  these  exceptions  came  before  me,  the  error  of  the 
Master,  respecting  the  mortgage,  was  pointed  out.  It  ap^ 
peared  to  me  to  be  impossible,  though  no  exception  was 
taken  by  the  representatives  o{  Lewes ,  that  I  could  permit 
die  report  to  stand,  because  it  was  a  direct  contravention 
of  every  thing  that  had  been  done  by  this  Court  and  the 
Hou^  of  Lordsj  and  a  direct  disobedience  to  their  de- 
crees. 

It  was  not  fit  that  proceedings  so  inconsistent  should 
remain  p^t  pf  the  same  record.  I  therefore  directed  tlie 
Mast^  to  review  his  report,  having  regard  to  the  Deputy 
Remembrancer's  fifth  report,  dated  in  February ^  1817  ;^  to 
Morgans  first  ex<?eption  to  that  report;  to  the  order  of  fb^ 
Court  of  the  8th  November,  1817,  overruling  that  except 
tion ;  and  to  the  order  of  the  House  of  Lords,  of  the  <Stli 
July,  1 825y  confirming  the  order  of  this  Caurtr'an4  ^UkvX- 
lowing  iV/or^an*^  first  exception;  in  shorti  to.  those  pvQ; 
ceediifgs  which  definitively  reduced  the  first  mortgage 
from  6,610/.  to  4,^9/.,  that  is,  struck  out  the  2,400/.,  A^d 
ascertained  that  on  the  3rd  September^  1804,  the  wlu?jb 
was  paid,  leaving  a  balance  in  John  Morgans  han^s  of 
999/. 

The  Master  has  now  reviewed  the  report  under  those 
directions.  It  of  course  makes  a  material  alteration  in  the 
balance :  Morgan  has  now  interest  on  a  smaller  sum,  and  no 
interest  even  on  that  sum  after  the  3rd  September ^  1804, 
when  the  mortgage  moneywas  entirely  satisfied. 

The  balance  found  due  by  the  Master  s  first  general  re- 
port, which  is  dated  December^  1826,  was  the  sum  of 
3,597L  is.  10c/.  from  Lewes  to  Morgan;  and  the  balance, 
as  now  stated,  is  due  from  Morgan  to  Lewes,  and  amounts 
to  the  sum  of  6,534/.  Is.  Id.  The  difference  is  occasioned 
by  the  change  in  the  amount  of  the  mortgage,  and  by  the 
YOi«.  ni.  s 
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GLmflr.  aCop  put  tD  tfce  caknladon  of  iHfeicjton  the  mortgage  mo* 
^^^'        K^F  36a  the  ird  September,  ISOI. 

Upon  the  fisodng  of  die  foimeA  cepOTt,  Morgan^s  estate 
had  niteig.^t  on.  the  mortgage  money  aoore  than  twenty 
years  afier  it  was  satined.  Tim  first  exception  is  this, 
[km  Lar^tip  stated  the  LMtfAm  at  length].  The  an- 
iimu  to  die  eacepciaa  b  to  read  die  ibrmer  proceedings. 

Tim  ftfth  report  of  the  Depoty  Remembrancer  expressly 
states  thst  the  nmr^age  moDey  was  paid  off  on  the  3rd 
Sepiewaier,  1S04»  and  tiiat  a  farther  som,  to  the  amount 
of  9S0£.  Tjl  lOtLy  had  been  leceiied  by  Morgan.  Morgan 
excepts  to  this  report.  The  exception  was  OTer-niled  by 
the  Conrt  00  the  8di  Xoeemier,  1817.  And  upon  an 
aqppcal  that  order  is  affirmed.  Nothing  can  be  clearer 
dian  that  die  report  and  dwse  orders  decided  that  the 
mortgage  bdoikt  was  paid  on  the  Srd  September,  1804>, 
and  was  overpaid  by  99&L    This  exception  must  be  orer- 


The  second  excepdon  cannot  be  so  shordy  disposed  of. 
In  troth,  the  detaib  which  I  have  giren  of  the  former  pro- 
ceedings, and  the  exposition  of  the  prmciples  established 
by  them,  had  in  new  this  exception  and  the  others  de- 
pending upon  it.  The  substance  of  it  is,  that  the  Master 
has  not  received  the  bond  for  2,400L  and  the  settled  ac- 
count of  1777,  together  with  an  affidavit  of  John  Morgan^s, 
made,  in  1819,  under  pecuEar  drcnmstances,  as  sufficient 
evidence  of  the  bond  debt,  or^  it  may  be,  part  of  any  debt. 
Such  is  die  substance  of  it.  It  is  manifest  that  the  point 
of  the  controversy  is,  whether  the  bond  for  2,400/.  shal!, 
as  confirmed  by  Sir  W.  hewei  acts,  operate  as  evidence 
of  a  bond  debt.  I  will  recall  to  memory  that  the  imme- 
diate consideradon  for  this  bond  were  other  bonds,  five  ia 
number,  supposed  to  have  been  cancelled  when  it  was 
given.  Their  amount  was  2,190/.,  and  the  difference » 
making  210/.,  was  to  have  been  advanced  upon  some  fix* 
ture  occasion  by  Morgan.    What  I  am  about  to  say,  will 
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apply  equally  to  all  those  constituent  bonds  as  well  as  to  Exch,Ch.i»Eq. 
that  in  which  they  were  consolidated.  When  the  Mas- 
ter  was  compelled,  in  obedience  to  the  orders  of  this  Court 
and  of  the  House  of  Lords,  towards  which  I  directed  his 
attention,  to  reject  entirely  the  2,400/.  from  the  mortgage 
account,  it  bcQame  just  and  proper  that  he  should  inquire 
how  far  be  could  give  Morgan's  representatives  the  bene- 
fit of  it  in  their  personal  and  general  account.  In  doing 
that,  he  had  to  consider  on  what  principles  they  were 
to  have  this  benefit.  His  attention  was  necessarily 
turned  to  the  principles  on  which  the  Court  had  hitherto 
proceeded.  He  could  not  avoid  discovering  that  both 
the  inferior  and  superior  Court  had  acted  upon  the  prin- 
ciple that  the  documents  signed  by  Lewes  did  not  afford 
sufficient  evidence  to  establish  a  debt  from  Lewes  to  Mor- 
gam.  What  was  done  can  rest  upon  no  other  foundation. 
It  appears  from  the  report  of  the  proceedings,  on  the  ap- 
peal o{  Aprily  1816,  that  when  the  discussion  in  the  House 
was  over,  and  the  order  to  be  made  agreed  upon,  Lord 
Eldan,  Chancellor,  lest  the  principle  should  be  misunder- 
stood, rose  up  a  second  time,  and  used  the  words  to  which 
I  have  already  referred. 

If  there  is  any  man  bold  enough  to  question  the 
proposition  stated  by  that  learned  Judge  as  a  universal 
maxim,  applicable  to  aU  cases  without  exception,  between 
all  parties  who  shall  sustain  the  characters  mentioned,  yet 
I  am  sure  that  no  man  can  question  its  application  to  John 
Morgan  and  Sir  WatJcin  Lewes,  because  it  was  for  them 
it  was  said,  and  to  them  it  was  applied  by  the  supreme 
jadicature.  Tbewisdomand  justice  of  this  rule  b  strongly 
exemplified  by  the  history  of  these  proceedings.  When 
they  began  in  1783,  in  the  first  steps  Morgan  was  trium- 
phant :  he  came  armed  with  his  bond,  with  his  mortage, 
and  with  his  settled  account ;  and  his  demand  was  esta- 
blished to  its  full  amount.  When  the  principle  now  in 
discussion  began  to  be  acted  upon,  the  representations, 

s2 
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Exek.  Ch,  inEq,  tiiat  the  dealing  was  between  Chardin  Morgan  and  Lewes 
^  '  V  appeared  to  be  entirely  falsei  and  that  John  Morgan  was 
Lewes  the  real  party ;  in  the  further  prosecution,  it  turned  out 
Morgan.  that  the  consideration  of  the  2,400/L  was  chiefly  other 
bonds,  and  not  money ;  and  in  following  up  the  same  view, 
it  was  ascertained  by  the  Deputy  Remembrancer's  report, 
and  stands  now  uncontradicted,  that  no  one  sum  was  ever 
advanced  corresponding  with  any  one  bond:  the  whole 
sum  shewn  to  have  been  advanced  in  fact  was  1,141/.  only, 
which  was  represented  as  the  consideration  for  five  bonds, 
amounting  to  2,190/.  in  nominal  amount.  Such  was  the 
result  of  the  examination  which  took  place  while  all  the 
parties  were  alive,  and  when  it  would  have  been  compe- 
tent to  Morgan  to  examine  Sir  Watkin  Lewes,  Experi- 
ence therefore  proves  the  justice  and  expediency  of  the 
principle  laid  down.  How  could  the  Master  avoid  apply- 
ing it  to  the  account  before  him.  Can  it  be  contended 
that  the  securities  under  seal,  which  were  invalid  on  behalf 
of  the  innocent  and  meritorious  assignees  oiJohn  Morgan^ 
in  the  hands  of  their  trustees,  because  of  the  original  vice 
and  infirmity  of  their  constitution,  derived  from  their  pa- 
rent John  Morgan,  are  to  be  valid  and  effectual  in  favour 
of  John  Morgan  himself.     It  is  impossible. 

I  should  not  do  justice  to  Morgans  case,  if  I  did  not  men- 
tion another  document  relied  on  by  the  present  exceptant 
as  to  the  point  in  question.     It  is  an  affidavit  made  by  John 
Morgan  on  the  l^th  February,  1819,  whilst  the  last  appeal 
was  depending  in  the  House  of  Lords.     Sir  W.  Lewes 
seems  to  have  been  in  gaol  before  the  year  1816,  at  whose 
suit  I  do  not  know.     In  that  year,  and  previous  to  the  fifth 
report,  which  was  made  in  1817,  Morgan  had  exhibited 
interrogatories   for  the  examination   of  Sir    W.   Lewes. 
As  he  could  not  be  much  worse.  Sir  W.  Lewes  was  un- 
willing to  answer.     He  was  several  times  brought  up  upon 
habeas  corpus,  and  remanded.     At  last,  as  stated  in  a  sup* 
plemental  case,  laid  on  the  part  of  John  Morgan  before 
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the  House  of  Lords,  before  the  last  appeal,  this  Court,  by  EzcKo^inE^, 
an  order  dated  the  13th  November,  1818,  ordered  "  that 
in  case  Lewes  should  make  default  in  filing  his  examina- 
tion to  the  said  interrogatories  by  the  first  day  of  the  then 
next  Hilary  Term,  John  Morgan  ^nb.^  to  be  at  liberty 
to  make  an  afiidavit  of  the  several  facts  to  which  the  said 
interrogatories  were  intended  to  apply;  which  affidavit  the 
Deputy  Remembrancer  was  to  take  into  consideration,  and 
proceed  in  the  accounts  and  inquiries  under  the  said  de- 
cree.** I  presume  that  Lewes  put  in  no  examination ;  for 
Morgan  made  an  afiidavit  on  the  12th  February,  1819. 
In  that  affidavit,  he  speaks,  among  other  subjects,  to  the 
advances  which  were  alleged  to  constitute  the  considera- 
tion of  the  bonds;  and  in  general  he  speaks  positively, 
though  sometimes  only  to  the  best  of  his  recollection. 
The  question  for  my  consideration  is,  whether  this  affidar 
vit,  made  under  the  circumstances  stated,  is  sufficient  evir 
dence  of  these  advances.  This  is  a  very  unusual  order, 
and  not  the  common  mode  by  which  a  contempt  is  punished. 
There  may  have  been  similar  instances,  but  they  are  not 
within  my  experience.  The  Court  gives  authority  to  the 
Deputy  Remembrancer  to  take  Morgan* s  affidavit  into  con- 
sideration, but  does  not  prescribe  to  him  any  rule  respect- 
ing the  weight  that  is  to  be  given  to  it.  I  must  presume 
that  it  left  him  to  exercise  a  sound  discretion  according  to 
the  subject  to  which  it  was  applied.  If  it  had  been  in- 
tended that  it  should  be  received  as  conclusive  evidence, 
the  order  would  have  said  so.  Without  discussing  what 
weight  it  ought  to  receive  when  applied  to  subjects  un- 
touched by  any  previous  proceedings,  I  am  of  opinion  that 
the  Master  has  done  right  in  giving  it  no  weight  whate- 
ver upon  the  subject,  for  which  it  is  now  sought  to  be  used. 
It  will  be  recollected,  that  so  long  ago  as  June,  1807,  the 
House  of  Lords  directed  the  Deputy  Remembrancer  to 
inquire  into  the  very  subject  now  under  review.  The  or- 
der is  expressed  in  these  words,  *'  That  it  be  referred  back 
to  the  Deputy  Remembrancer  to  review  his  report,  and  in- 


S60  CASES  IN  THE  EXCUEQUfill, 

Exch,  Ch.  in  Eq.  quire  and  certify  what  sums  were  advanced  by  Morgan  to 

Lewes  as  the  consideration  of  the  bonds  alleged  to  have 
been  consolidated  by  the  bond  of  the  28th  February^ 
1775^  for  2,400/.,  and  when  such  sums  were  paid,  and  by 
whom,  and  to  whom  and  in  what  manner.  This,  as  I  have 
stated,  was  in  1807. 

I  will  not  detail  the  long  proceedings  that  took  place 
in  pursuance  of  this  order.     It  is  obvious  that  at  that 
time  this   subject   underwent   the   fullest   investigation. 
The   parties  were   alive,  the    subject  fiEtmiUar  to   their 
minds :   it  would  have   been  competent  for  Morgan  to 
examine  Sir  W.  Lewes  upon  interrogatories,  or  to  have 
verified  the  loss  of  vouchers  by  his  own  affidavit;  yet  the 
controversy  ended,  as  to  this  matter,  by  the  Deputy  Remem- 
brancer, on  the  25th  June^  181 1,  certifying  by  his  fourth 
separate  report,  that  though  he  found  that  the  several 
sums  mentioned  in  the  second  schedule  to  his  former  re- 
port, amounting  to  1,141/.  16«.,  were  advanced  by  the  de- 
fendant to  the  plaintiff,  yet  he  did  not  find  that  any  of  the 
sums  were  advanced  as  the  particular  consideration  for 
any  of  the  bonds  in  his  report  mentioned,  no  evidence  of 
that  fact  having  been  produced  before  him,  and  none  of 
the  said  bonds  corresponding  with  the  sums  for  which 
such  bonds  were  given,  and  none  of  the  said  advances  ap- 
pearing to  have  been  made  at  the  respective  times  such 
bonds  bore  date,  excepting  in  one  instance,  where  a  sum 
of  25/.  appeared  to  have  been  advanced  on  the  18th  No- 
vember y   1794,  on  which   day  the  bond  for  750/.   bore 
date  (a). 

I  cannot  find  that  any  thing  afterwards  done  mate* 
rially  affects  this  report,  which  seems  to  me  to  have  de- 
cided a  great  deal  of  the  question  between  the  parties. 
It  is  no  where  suggested  that  one  shilling  was  advanced 
at  that  period,  except  what  was  asserted  to  have  consti- 
tuted the  consideration  of  the  bonds.     There  is  one  of 

(a)  See  this  report  at  length,  5  Price,  110. 
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^he  consolidated  bonds,  however,  or  rather  the  sums  sup-  s^h,  ch.imBq. 
posed  to  have  been  the  consideration  for  it,  which  is  not 
concluded  by  this  finding  of  June^  181 1.  It  relates  to  the 
first  bond,  which  was  for  the  sum  of  500/.  and  given  to 
Chardin  Morgan.  The  Deputy  Remembrancer  having 
inquired  into  the  consideration  of  this  bond,  in  pursuance 
of  the  order  of  the  House  of  Lords,  o(  April,  1807,  certi'- 
-fied  in  his  second  report,  that  500/.  was  advanced  for  it 
by  John  Morgan,  or  through  his  hands,  on  the  1st  of 
January,  1774.  In  bis  third  report,  he  stated  it  to  be  ad- 
vanced by  Chardin  Morgan.  In  his  fourth  report,  be 
certified  it  to  have  been  advanced  by  John  Morgan,  out 
of  his  own  proper  money,  in  bank  notes,  and  paid  into  the 
hands  of  Sir  TFaikin  Lewes.  And  in  his  fifth  report,  1817, 
he  certified  that  no  evidence  whatever  had  been  produced 
before  him  of  the  actual  advance  of  500/.  as  the  consider- 
ation  of  the  bond,  dated  the  31st  of  January,  1774.  And 
here  this  inquiry  ends. 

It  is  marvellous,  in  this  long  protracted  contest  re- 
specting this  sum,  from  1807  to  1817,  while  the  parties 
were  still  living,  that,  if  there  existed  any  evidence,  it 
was  not  produced,  or  that  it  did  not  occur  to  Mr.  Mor- 
gan, at  that  time,  to  exhibit  his  interrogatories  for  jthe 
examination  of  Sir  Watkin  Lewes,  It  is  also  surprising 
that  the  Deputy  Remembrancer  did  not  report,  as  he  did 
on  the  subject  of  the  other  bonds,  that  certain  sums  of 
money  were  advanced,  though  not  as  the  consideration  of 
the  bonds,  if,  in  truth,  it  had  appeared  distinctly  that  any 
thing  was  advanced.  This  is  the  statement  of  what  has 
passed  upon  this  subject.  Morgan's  representatives  de- 
sire now  to  establish  the  fact  of  the  advances  upon  these 
bonds,  by  the  affidavit  of  Morgan  himself.  Whatever  the 
Master  might  have  done  respecting  advances  which  had  not 
been  the  subject  of  previous  investigation  and  decision, 
shall  be,  deciding  upon  the  credit  and  weight  due  to  this 
affidavit,  permit  it  to  control  what,  after  the  discussion  of 
many  years,  was  done  by  his  predecessor;  or,  shall  it  be 
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j^ch,  Ch.  in  Bq,  On  the  re-hearing,  it  has  been  argued  with  great  ability. 
^  ^  The  argument  has  not  altered  my  opinion.  I  thought 
OzBNUAM  then,  and  I  think  now,  that  if  Brickdales  themselves  had 
EsDAiLE.  "^  right  to  retain  these  parchments  against  EsdailCf  Oxei^ 
ham  can  have  none.  His  rights  are  derived  from  Brick- 
dales. The  new  arguments  which  have  been  furnished  to 
me,  have  been  chiefly  directed  to  Brickdales*  right  to  the 
possession  of  those  documents ;  to  place  that  claim  in  a 
greater  variety  of  lights,  and  to  support  it  by  more  analo- 
gies. It  rests  principally  upon  the  acknowledged  right  of 
a  vendor  to  a  lien  upon  the  lands,  and  therefore  upon  the 
deeds,  until  the  money  be  paid  to  him.  I  think  that  prin- 
ciple has  no  application  to  the  present  case,  in  which  the  con- 
tract has  gone  off  by  the  default  of  the  vendor;  and  that, 
if  there  exists  any  thing  which  may  be  called  a  lien  upon 
these  instruments,  it  is  vested  in  the  purchaser,  as  a  secu- 
rity for  the  money  which  he  has  paid«  I  continue  to  think 
that  the  Court  of  King*s  Bench  decided  rightly,  and  that 
it  is  enough  for  me  that  they  have  so  decided. 

I  do  not  feel  that  the  suggestion  of  an  understanding 
between  Fartescue  and  EsdaUe  raises  any  equity,  which 
authorizes  this  Court  to  interpose. 


May  11,  21.  WiLLis  r.  Farrer  and  Others. 

New  trial  of  an  1  HE  issuc  directed  in  this  cause  was  tried  at  the  Spring 
iTtheS*^*"  Assizes  for  York,  in  1829,  before  Mr.  Justice  Bayley  and 
happeiring        a  Special  Jury. 

that  the  ver-  '^  ,      •' 

did  had  been         The  evidence  on  the  part  of  the  plaintiff,  in  addition  to 

obtained  by  sur-    .1  .,  •     .i-  -a.    •  -^  •  ^    1     /• 

prise,  and  ^hc  evidence  m  the  suit  in  equity,  consisted  of  a  cornmis- 

iS^onh'^lerrn."  "^"*  ^^^*^®^'  ^"  ^''^^  ^V  *®  *®"  Archbishop  of  York,  for 
ed  Judge  who     inquiring  into  the  rights  of  the  vicar,  and  the  return  to  it : 

tried  it,  the  ver-    •         ,  .   ,  ,         ,  ,        -  .  1    ,  *     •, 

diet  being  also  m  which  return  the  vicar  was  stated  to  be  entitled  to  ''  all 
opWoiiof°he*    small  tithes  throughout  the  whole  parish,  except  Kirby.** 

Equity  Judge. 
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It  appeared  that  Lawson,  one  of  the  persons  signing  the  Exeh,ch,inEq. 
terriers  of  1716,  was  a  person  examined  under  this  com-  '  ^ 

mission.  Willis 

The  evidence  of  the  defendants  consisted  of  the  terriers       farrer. 
produced  by  them  in   Equity,  and  of  a  great  deal  of  y /?  r^ 

parol  testimony,  that  the  1/.  17#.  9d.  was  paid  to  the  rec*       '^--^^-  X 
tor  for  agistment,  hay,  and  grasHng^  and  that  no  agistment 
tithe  bad  ever  been  claimed  or  paid  by  or  to  the  vicar,  in 
Kirby^  Broughion,  or  Dronumby. 

The  Jury  found  a  verdict  for  the  plaintiff. 

« 

Mr.  Brougham i  for  the  defendant,  on  the  11th  May^ 
obtained  a  rule  to  shew  cause  why  a  new  trial  should  not 
be  granted  of  the  issue,  on  the  grounds  that  the  verdict 
was  contrary  to  the  evidence,  and  given  through  mistake 
and  surprise,  and  against  the  opinion  of  the  learned 
Judge,  who,  on  the  trial,  had  gone  through  the  evidence 
of  the  plaintiff,  and  some  part  of  the  evidence  of  the  de- 
fendant, and  was  making  an  observation  in  favour  of  the 
defendant,  when  the  Jury  interrupted  him,  saying  they 
were  quite  satisfied ;  and  the  Judge  thereupon  stopped,  and 
the  Jury  found  immediately  a  verdict  for  the  plaintiff, 

Mr.  John  Williams^  Mr.  Boteler,  Mr.  Alderson,  and 
Mr.  Cresnvell,  now  shewed  cause. — It  does  not  appear 
from  the  Judge's  report,  that  there  was  any  miscarriage 
in  point  of  law  (a).  With  respect  to  the  evidence, 
the  first  terrier  produced  by  the  defendants,  in  which 
the  word  ** grassing"  was  introduced,  was  dated  in  the 
year  1740,  and  was  not  signed  by  the  vicar;  and  the 
word  '*  grassing'*  appeared  to  have  been  written  on  an 


(o)  It  appeared,  however,  from  following  remark :   ''  There  beiog 

the  learned  Judge's  report,  that  he  no  evidence  of  agistment  tithe  paid, 

was  not  satisfied  with  the  verdict;  notwithstanding  the  terriers,  I  think 

for,  at  the  foot  of  his  report  was  the  the  verdict  was  wrong." 
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Exch.  ch.iaEq,  erasuFc.  A  terrier  of  1789  was  also  produced  by  the  de- 
1829^  fendant,  which  appeared  to  be  signed  by  Ellis  the  vicar, 
then  of  the  age  of  eighty-six  years,  and  who  had  previous- 
ly signed  five  terriers  without  that  word.  It  was  evident 
to  the  Jury,  that  undue  advantage  must  have  been  taken 
of  his  great  age.  The  defendants  also  produced  a  terrier 
of  1809,  signed  by  vicar  Greenside.  It  appeared  from  the 
evidence  that  a  family  of  that  name  were  the  principal 
land-owners  in  the  parish,  and  that  the  vicar  was  some  rela- 
tion; and  it  was  therefore  for  the  consideration  of  the 
Jury,  whether  the  vicar  had  not  sacrificed  the  tithes  for 
the  benefit  of  his  landed  property.  The  learned  Judge, 
in  summing  up,  left  it  to  the  Jury  to  consider  whether 
grassing  might  not  be  included  under  the  term  hay.  It  has 
been  said  by  Sir  William  Grant,  that,  if  the  case  is  to  be 
sent  to  a  Jury  until  the  verdict  shall  be  in  accordance  with 
the  opinion  of  the  Equity  Judge,  there  can  be  no  use  in  ever 
directing  an  issue.  Nothing  is  more  common  than  to  find  a 
rector  entitled  to  wool  and  lamb,  and  the  vicar  to  all  other 
small  tithes.  The  doubt  expressed  by  the  learned  Judge  is 
at  variance  with  the  decree,  and  would  appear  to  have  arisen 
from  the  difference  between  a  rector  and  vicar,  and  a  vicar 
and  his  parishioners,  not  being  sufficiently  attended  to. 

Mr.  Brougham^  Mr.  F.  Pollock,  and  Mr.  SimpHnscn, 
in  support  of  the  rule. — There  is  no  instance  of  an  appli- 
cation for  a  new  trial  being  refused,  where  the  verdict  ap- 
pears to  have  been  against  the  opinion  of  the  learned 
Judge,  unless  where  the  Court  is  clearly  satisfied  that  the 
Jury  were  right  and  the  Judge  wrong.  The  true  read- 
ing of  the  Ecclesiastical  Survey  is  **  ccetera^*  and  not 
"  ceteris.'*  The  words  "  belonging  to  the  vicar"  need  not 
have  been  inserted,  if  the  vicar  was  entitled  to  all  small 
tithes,  not  before  mentioned  in  the  Survey.  —No  reliance 
can  be  placed  on  the  Ecclesiastical  Survey.  The  entry, 
with  respect  to  the  rectory,  is  incorrect ;  hay,  lamb,  and 
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wool,  in  Kirby^  clearly  belong  to  the  vicar,  and  it  is  so  fi'***-  c*.  •«£</. 
decreed  in  this  cause;  but  no  exception  as  to  Kirby  is 
found  in  the  Ecclesiastical  Survey.  The  reason  why  EUis 
did  not  sign  the  five  terriers  alluded  to  on  the  other  side, 
is  explained  by  his  having  a  dispute  with  bis  parishioners, 
which  had  been  adjusted  when  he  signed  the  sixth.  The 
terrier,  signed  by  Greenside,  is  also  signed  by  both  church- 
wardens. This  is  not  an  issue  granted  to  the  vicar  as  of 
course,  but  an  issue  directed  by  the  Court  to  satisfy  its 
own  conscience.  The  return  to  the  commission  was  made 
simply  with  a  view  to  the  augmentation  of  the  benefice, 
and  not  for  the  purpose  of  ascertaining  the  rights  of  the 
rector  and  vicar. 

The  Lord  Chief  Baron. — This  is  a  rule  to  shew  cause 
why  there  should  not  be  a  new  trial.  I  directed  an  issue 
to  try  the  vicar's  claim  to  the  tithe  of  agistment  of  four 
townships,  in  the  parish  of  Kirby.  They  are  called 
Dromonby  Major  and  Minor,  and  Great  and  Little 
Broughton.  There  was  another  township  within  the  parish, 
called  Kirby y  of  which  I  decreed  to  the  vicar  the  tithe  of 
agistment,  at  the  hearing  in  equity.  Upon  the  trial  of  the 
issue,  the  vicar  obtained  a  verdict,  against  the  opinion  of 
the  Judge.  I  am  of  the  same  opinion  with  the  Judge.  The 
endowment  upon  which  the  vicar's  claim  must  be  founded 
is  lost.  He  must  supply  the  loss  by  such  evidence  as  will 
warrant  our  presuming  that  the  lost  evidence  contained 
words  conferring  upon  him  the  tithe  in  question.  The 
usual  evidence  upon  such  an  occasion  is,  to  shew  the  actual 
receipt  of  the  small  tithe.  Such  evidence  is  totally  want- 
ing in  this  case.  No  such  tithe  appears  ever  to  have  been 
rendered  to  any  body.  The  absence  of  this  evidence  is 
supplied  here,  as  it  is  contended,  by  documentary  evi- 
dence. The  evidence  for  the  vicar  consists  only  of  two 
documents  and  certain  terriers.  As  to  actual  perception, 
there  is  not  the  slightest  evidence  that  the  vicar  ever  re- 
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^***J  fl  o o"  ^'  c®i^®d  **•     J*  is  ^^®  J  "**  inference  from  the  whole  case,  that, 

shortly  previous  to  the  year  1740^  he  made  a  cktim  for  it; 
that  this  claim  was  immediately  opposed,  on  the  same 
groimd  on  which  the  parishioners  now  stand ;  that  it  was 
sometimes  formally  reHnquished  by  the  vicars,  and,  until  this 
suit,  never  persisted  in.  What  collateral  evidence  is  «iffi* 
ciently  powerful  to  overturn  an  immemorial  usage,  and, 
after  this  dispute  has  actually  arisen,  an  acquiescence  of 
seventy  years,  attended  occasionally  by  a  formal  acknow- 
ledgment, for  so  I  view  the  vicar's  signatures  to  the  de- 
fendants* terriers  ? 

Both  the  documents,  the  Ecclesiastical  Survey,  and 
the  return  to  the  Archbishop's  commission  in  1716, 
are  open  to  the  criticisms  that  have  been  made  on 
them :  viz.  the  first,  that  it  is  expressed  equivocally,  and 
may  mean  that  the  vicar's  emoluments  arose  from  such  of 
the  small  tithes  as  he  was  entitled  to;  the  other,  that  there 
is  upon  the  face  of  it  a  gross  inaccuracy,  in  ascribing  to 
the  vicar  all  the  small  tithes  of  the  parish.  They  had 
both  of  them  the  pecuniary  amount  of  the  emoluments. 
The  sources  from  which  they  arose  were  but  a  secondary 
consideration.  The  object  was  answered,  by  stating  that 
the  amounts,  which  they  verified,  were  produced  by  small 
tithes  arising  within  the  parish.  Usage,  the  great  ex- 
pounder of  ancient  instruments,  negatives  what  the  ex- 
pression naturally  imports.  The  Survey  ascribes  to  the 
rector,  the  tithes  of  hay,  lamb,  and  wool,  through  the 
whole  parish,  and  makes  no  exception  of  the  township  of 
Kirby:  a  statement  avowedly  false  in  a  most  important 
point.  As  to  the  certificate,  if  it  meant  to  represent  that 
all  small  tithes,  throughout  the  parish,  were  received  by  the 
vicar,  that  was  unquestionably  a  mistake,  for  wool  and  lamb 
are  received  by  the  rector.  If  it  meant,  as  is  contended  by 
the  vicar,  all  the  small  tithes  except  wool  and  lamb,  stiU 
it  is  inaccurate,  for  the  vicar  is  entitled  to  the  tithe  of  wool 
and  lamb  in  other  districts,  if  the  occupier  inhabit  within 
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the  township  of  iCiirfty.     So  that,  understand  it  how  you  ExcKCh.inEq, 

please,  there  is  no  precision  in  the  statement.     I  make     ^  18^^« 

these  observations  for  the  purpose  only  of  shewing  how 

little  reliance  is  to  be  placed  on  these  old  documents,  when 

they  are  speaking  of  what  was,  to  the  framers  of  them,  an 

inferior  object,  and  are  not  speaking  of  the  amount  of  the 

receipt ;  and  how  greatly  that  reliance  is  diminished,  when 

yoafind  it  contradicted  by  the  usage ;  no  agistment  whatever 

having  been  paid  to  him,  as  is  confessed*     It  is  said  that 

agistment  is  a  new  tithe,  and  that  Chief  Baron  Riehardg 

was  among  the  first  who  signed  a  bill  for  it.     I  am  ap* 

prised  that  something  of  that  sort  is  reported  to  have  been 

said  by  that  learned  Judge  in  Byam  v.  Booth  (a).   But  I  con- 

fessy  I  do  not  know  how  it  can  be  called  a  new  tithe,  when 

there  is  upon  the  rolls  of  Parliament  a  petition  of  the 

Commons,  in  the  second  year  of  Henry  the  Fourth,  A.  D. 

1400,  complaining  that  the  clergy  sue  unjustly  in  the  Ec- 

desiastical  Court  ioft  the  tithe  of  agistment;  and  when  our 

books  contain,  in  prohibition^  causes  upon  agistment  tithe, 

so  early  as  Queen  Elizabeth,  expressly  establishing  it. 

The  next  evidence  produced  on  the  part  of  the  vicar  con- 
sists of  terriers.  In  looking  at  each  of  these  terriers,  we 
should  attend  chiefly  to  two  points :  Firsts  how  far  the  words, 
describing  the  rights  of  the  vicar,  prove  that  the  original 
endowment  contained  a  grant  of  all  the  small  tithes  of  the 
parish,  with  certain  exceptions.  Secondly ^  how  far  they 
raise  a  probability  of  what  would  be  fatal  to  the  vicar's 
claim,  that  the  money  payment  for  the  four  townships 
covered  all  the  profits  from  grass.  The  earliest  terrier, 
dated  in  1685,  is  expressed  in  the  terms  most  favourable 
to  the  vicar  in  both  respects.  It  mentions  the  money  pay* 
ment  to  the  rector,  as  made  for  the  tithe  of  hay,  and  men« 
ti<His  the  vicar  as  entitled  to  calf,  and  all  petty  tithes, 
throughout  the  parish.  This  is  signed  by  the  vicar  and 
churchwardens  only,  and  by  no  parishioners.     The  next 

(a)  2  Price,  231 ;  3  Eagle  and  ferred  to  as  having  been  cited  for 
Yonnge,  710.    This  case  was  re-      the  plaintiff  on  the  trial  of  ibe  issue. 


270  CASES  IN  THE  EXCHEQUER. 

Exch,  Ch.  in  Eq,  terrier  is  in  1716.     In  fact,  there  are  two  of  the  same  date : 

1829 

one  signed  by  the  vicar^  the  two  churchwardens,  and  two 

parishioners;  the  other  signed  by  the  two  churchwar- 
dens,  and  three  parishioners.  The  last  relates  only  to  the 
two  Dromonbys  and  the  two  Braughtons,  It  is  remark- 
able that  one  fFilliam  Lawson  signs  both  as  churchwar- 
den, and  that  the  same  person  appears  to  have  been  one 
of  the  witnesses  before  the  Archbishop's  commissioners. 
The  return  to  the  commission  is  dated  1716,  the  same  year. 
The  terrier  of  171G,  signed  by  the  vicar,  is  in  the  language 
of  the  first;,  the  other,  signed  by  the  two  churchwardens, 
differs  much.  As  to  the  money  .payment  to  the  rector,  it 
attributes  thfit  to  hay  without  more,  but  when  it  speaks  of 
the  vicarial  emoluments,  that  is  always  accompanied  by  an 
enumeration  of  a  species  quite  different  from  agistment; 
they  are  always  things  that  may  be  taken  in  kind. 

If  we  were  to  infer  any  thing  from  this  document,  as  to  the 
expressions  used  in  the  original  endowment,  it  would  be, 
that  it  did  not  contain  a  gift  in  general  terms,  so  as  to  include 
a  species  of  small  tithes  of  a  different  character  from  those 
enumerated,  more  especially  when  that  tithe  has  never 
been  received.  But,  in  truth,  I  will  infer  nothing  from 
these  documents  of  1716,  except  that,  at  that  early  period, 
the  body  of  the  parishioners  had  disagreed  with  the  in- 
cumbent respecting  the  ecclesiastical  emoluments;  and 
that  it  is  possible,  that  when  the  parishioners  state  the 
vicar  to  be  entitled  to  the  tithe  of  calf  and  all  petty  tithes 
throughout  the  parish,  they  understood  themselves  to 
speak  of  the  petty  tithes  of  the  species  and  description  of 
the  sort  specified,  viz.  calf,  which  might  be  taken  in  kind, 
and  not  a  tithe  of  a  totally  different  character,  such  as 
agistment.  It  is  to  be  observed,  that,  in  every  instance, 
the  expression  is  calf  and  petty  tithes.  The  presumption 
that  it  was  so  understood,  grows  much  stronger,  when  we 
recollect  that  this  is  the  only  construction  consistent  with 
the  immemorial  and  undisputed  usage,  no  agistment 
having  ever  been  paid.     It  may  seem  to  contradict  this 
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View  of  the  subject,  that  I  have  myself  decreed  to  the  vicar  £/rA.  Ck.in  Eq. 
the  agistment  of  the  township  of  Kirby^  though  he  never  ^<>^^' 
before  received  it,  it  is  true.  But  I  decreed  it  to  him 
upon  authorities  which  I  did  not  think  myself  at  liberty  to 
controvert:  cases  which  have  engrafted  an  exception  upon 
the  general  rule,  that  the  vicar,  whose  endowment  is  lost, 
must  prove  his  title  by  usage.  These  cases  have  estab- 
lished, that  evidence  of  the  receipt  of  every  other  tithe 
rendered  within  the  description  of  small  tithes,  except  the 
one  in  question,  shall,  if  that  be  a  small  tithe,  prove  a  gene- 
ral gift,  entitling  him  to  it.  But,  in  the  present  case,  the 
ground  on  which  that  exception  rests,  is  wanting,  viz,  the  re- 
ceipt of  all  other  small  tithes.  The  small  tithes  must  have 
been  divided  and  apportioned  by  the  terms  of  the  endow- 
ment. That  is  incontrovertible.  We  cannot,  therefore,  in- 
fer a  gift  in  general  terms ;  and  consequently  these  cases  have 
no  application.  Where  this  evidence  is  wanting,  the  utmost 
we  can  do  for  the  vicar  is,  to  consider  it  as  a  case  to  be  de- 
cided on  all  its  circumstances,  one  of  the  most  important 
of  which  is  usage;  and  here  there  is  a  total  absence  of  usage 
in  his  favour.  There  are  two  other  terriers,  one  of  1727, 
and  one  of  1743,  on  which  no  additional  observation  is 
necessary.  They  are  in  the  same  terms  as  that  of  1685. 
We  then  come  to  the  important  era  of  1749.  There  are 
two  terriers  of  that  year.  One  of  them  has  no  other  sig- 
nature besides  those  of  the  vicar  and  one  churchwarden,  who 
may  be  presumed  to  be  of  the  vicar's  nomination.  The  other 
|S  signed  by  two  churchwardens  and  several  parishioners. 
The  first  is  hardly  evidence  in  favour  of  the  vicar,  for  want 
of  signatures;  and  the  other  is  evidence  against  him  only  by 
the  signature  of  his  own  churchwarden.  There  seems,  in 
the  interval,  to  have  been  an  appointment  of  churchwardens ; 
for  the  names  of  the  churchwardens  aflSxed  to  the  first  are 
not  to  the  second.  The  difference  between  the  terriers  is 
in  the  introduction  of  the  word  grassing ^  in  addition  to  hay, 
as  the  consideration  for  the  money  payment  to  the  rector. 

VOL.  ni.  T 
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E*ch,Ch,imEq.  This  word  grosting  is  written  upon  an  erasure.     I  do  not 

wonder  that,  in  able  hands,  and  in  reply,  this  circumstance 
made  a  strong  and  undue  impression  upon  the  Jury.  As 
I  have  had  the  advantage  of  a  rejoinder  to  that  reply,  it 
makes  but  Httle  impression  upon  me.  What  is  material  is, 
that  it  is  a  new  word,  not  that  it  is  written  upon  an  erasure. 
My  obserrations  upon  it  are,  that  it  must  have  been  written 
at  the  time,  that  is,  in  1749;  that  the  vicar,  being  no  party, 
the  parishioners  might  have  framed  the  terriersas  theyjudg- 
ed  fit,  and  therefore  that  there  was  no  need  of  the  falsifica* 
tion;  that  it  is  manifest  they  had  previously  resolved  to 
add  some  word  to  hay,  for  the  grassing  is,  as  I  understand 
the  judge's  note,  written  in  the  context,  and  is  not  an  in- 
terlineation ;  and  all  that  you  can  fairly  infer  from  it  b, 
that,  intending  to  introduce  a  new  word  to  express  their 
meaning,  they  changed  their  mind  as  to  the  term  to  be 
used.  It  is  clear  that  this  term  was  then  introduced  for 
the  first  time,  and  the  vicar  is  entitled  to  the  full  benefit  of 
that  fact,  but  to  nothing  more.  I  shall  occupy  no  time  in 
remarking  on  the  remaining  terriers.  I  will  only  say,  that 
from  1749  to  1781,  upon  every  occasion,  there  are  two  ter« 
riers,  which  conflict  upon  this  point.  In  1786,  and  again 
in  1809,  the  vicars  sign  the  terriers  of  the  parishioners  con- 
taining the  obnoxious  word;  and  from  the  beginning  no  vi- 
car has  ever  received  one  farthing  in  the  name  of  agistment. 
There  is  a  considerable  body  of  parol  testimony  with  re8i>ect 
to  the  understandkig  of  the  parish,  as  to  what  the  money, 
payment  of  the  rector  covered,  whether  hay  only,  or  grass- 
ing also.  It  is  carried  back  as  far  as  can  be  expected,  and 
is  quite  uniform.  There  is  not  one  witness  opposed  to  this 
testimony.  It  proves  the  understanding  of  the  parish  to 
have  been,  that  it  covered  the  grassing  as  well  as  the  hay. 
Many  deceased  persons  were  proved  to  have  so  represent* 
ed  it.  This  is  the  whole  of  the  evidence.  I  will  intimate, 
briefly,  the  reason  why  I  think  this  should  be  reconsidered. 
The  usage  is  entirely  against  the  vicar.   No  agistment  tithe 
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has  eyer  been  paid  to  faim.     The  circumstance  which,  in  Exch.Ch.iHEq, 
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former  cases,  has  supplied  that  deficiency,  does  not  exist 

in  this  case,  be  cannot  have  the  aid  of  it,  he  does  not  re- 
ceive all  the  small  tithes  that  have  been  rendered  for  this 
district:  they  are  divided  between  him  and  the  rector. 
The  money  payment  to  the  rector,  and  the  non-payment  of 
agistment  to  any  body,  afford  strong  probability  that  agist- 
ment  was  covered  by  that  payment.  I  think  the  learned 
Judge  was  warranted  in  directing  the  Jury  to  consider 
whether  hay  might  not,  in  the  early  terriers,  mean  all  the 
produce  of  grass  land.  In  the  interpretation  of  antient  in- 
struments, usage  has  frequently  supported  a  new  mode  of 
construction.  In  this  case,  that  construction  is  sustained, 
not  only  by  the  usage  of  payment*  but  by  many  other  in- 
struments putting  that  construction  upon  them,  and  by  a 
great  body  of  parol  testimony,  the  reputation  in  the  parish, 
and  the  declarations  of  deceased  parishioners.  I  do  not 
feel  that  the  expressions  in  the  documents  are  so  fuU,  clear, 
and  unequivocal,  as  to  authorize  me  to  presume  the  endow- 
ment necessary  to  support  the  vicar's  claim,  in  opposition 
to  the  undisputed  usage;  to  the  strong  probability  of  the 
tithe  being  in  substance  rendered  elsewhere;  to  the  claim 
of  the  parish  for  many  years ;  to  the  formal  admission  of  that 
daim  by  two  of  the  vicars;  and  to  the  acquiescence  of  all, 
till  the  present  suit.  I  think  the  verdict  must  be  set  aside, 
being  against  the  opinion  of  the  learned  Judge;  and  that  it 
raust  be  tried  again. 


Ellis  v.  Sinclair  and  Others.  ^""^  ^^'* 

Mr.  barber  and  Mr.  M*DougaU  moved  to  dissolve  An  affidayit 
the  injunction  obtained  in  this  cause.  fendanM* /«ii* 

In  thi»  Court, 
sworn  before  a 

Mr.  Knight  and  Mr.  Bbini  opposed  the  motion.  magistrate  in 

fy  Seotlattd,  per- 

'^  ^  mitted  to  be 

read. 
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Bjeeh,ck.inEq.       Jn  the  course  of  the  application,  a  question  arose  with 

respect  to  the  admissibility  of  affidavits,  made  in  a  cause 
in  this  Court,  sworn  before  a  Scotch  magistrate. 

The  bill  was  filed  by  under-writers,  against  the  owners 
-^^//ly.y.^  j^/^^^  BXidi  mortgagee  of  a  brig,  called  the  George ^  for  a  dis- 
covery, a  commission  to  examine  witnesses  abroad,  and  for 
an  injunction  to  stay  proceedings  at  law,  commenced  by 
the  defendants  in  equity,  against  the  under-writers.  The 
bill  contained  the  usual  charge,  that  the  defendants  had  in 
their  possession  books,  accounts,  papers,  &c.,  relating  to 
the  matters  in  the  bill  mentioned,  and  required  the  de- 
fendants to  set  forth  a  list  or  schedule  of  them. 

Two  of  the  defendants,  Robert  Cochran  and  Robert 
Sinclair^  put  in  answers,  containing,  according  to  the  re- 
quisition of  the  bill,  schedules  of  the  books,  &c.  in  their 
possession. 

By  an  order,  dated  S7th  June^  1828,  the  defendants 
were  directed  to  leave  in  the  hands  of  their  clerk  in  court, 
the  several  documents  mentioned  in  the  schedules  to  their 
answer,  and  admitted  by  them  to  be  in  their  possession, 
except  certain  letter  and  account-books,  by  their  answers 
alleged  to  be  in  daily  use,  and  of  the  entries  in  which,  re- 
lating to  the  matters  in  question,  they  were  ordered  to 
leave  copies  or  extracts,  such  copies  or  extracts  to  be 
verified  by  the  affidavit  of  the  defendants,  to  be  made  in 
the  cause. 

The  books,  papers,  &c.,  directed  to  be  deposited,  were 
accordingly  left  with  the  clerk  in  court  of  the  defendants, 
as  were  also  extracts  from  the  letter  and  account-books. 

The  defendants  being  resident  in  Scotland^  the  extracts 
were  verified  by  affidavits  sworn  by  them  before  a  magis- 
trate in  Scotland;  which  affidavits  were  also  accompanied 
by  a  certificate  from  a  notary,  resident  in  Scotland^  that  the 
defendants  had  sworn  to  the  truth  of  the  affidavits  before 
a  magistrate  in  Scotland^  authorized  to  administer  oaths ; 
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and  attesting  the  signatures 
davits,  and  of  the  magistrate 

(a)  The  following  are  copies  of 
one  of  the  affidavits  and  of  the  cer- 
tificate annexed: 

Between  Ellis  EUis  and  Thomas 
Mftrdocky-^lRiniifb ; 
and 

John  Parish  Robertson,  Robert  Sin- 
clair, Robert  Cochran,  and  Wil- 
liam Cochran, — Defendants. 

Robert  Cochran,  of  Paisley,  in 
SeotUmd,  gentleman,  one  of  the 
ahove-named  defendants,  maketh 
oath  and  saith,  that  he,  this  depo- 
nent, has  carefully  examined  all 
and  every  the  cash-book,  journal, 
ledger,  and  three  letter-books  men- 
tioned or  referred  to  in  this  depo- 
nent's answer,  filed  in  this  cause  on 
the  30th  day  of  May  last,  or  in  the 
schedule  thereto;  And  that,  to  this 
deponent's  knowledge  or  belief, 
there  is  no  entry  or  entries  contained 
in  such  cash-book,  journal,  ledger, 
and  letter-books,  or  any  of  them, 
which  relate  in  any  manner  to  the 
matters  in  question  in  this  cause,  save 
and  except  the  several  entries,  copies 
whereof  are  contained  in  the  seve- 
ral papers  or  writings  marked  re- 
spectively with  die  letters  A,  B,  C, 
and  D,  mentioned  and  referred  to 
by  this  deponent's  former  affidavit, 
sworn  in  this  cause  on  the  8th  day 
of  December  last.  And  this  de- 
ponent saith,  that  the  said  copies 
are  full,  true,  and  correct  copies  of 
all  and  every  of  such  entry  or  en- 

Robert  Cochran. 

Sworn  before  me,  one  of  his  Majes- 
ty's  justices  of  the  peace  for  Ren- 


of  the  defendants  to  the  affi-  Exeh.  Ck,  in  Eq, 
to  the  jural  (a),  "  * 

Jrewshire,  and  Provost  and  Chief 
Magistrate  of  Paisley,  at  Paisley, 
the  20th  day  of  January,  1829. 
Matthew  Boyd,  J.  P. 
Provost  and  Chief  Magistrate  of  PaUley. 

1,  William  Findlay,  of  the  town 
of  Paisley,  and  county  of  Renfrew, 
in  that  part  of  Great  Britain  called 
Scotland,  Notary  Public,  duly  ad- 
mitted and  sworn,  dwelling  therein, 
do  hereby  certify  and  make  known 
to  all  whom  these  presents  shall  and 
may  concern,  that  Robert  Cochran, 
of '  Paisley,  on  the  20th  day  of 
January,  1829,  was  sworn  in  my 
presence  to  the  truth  of  the  forego- 
ing affidavit,  by  and  before  Mat- 
thew Boyd  of  Paisley,  the  Provost 
and  Chief  Magistrate  of  the  said 
town  of  Paisley,  and  one  of  his  Ma- 
jesty's justices  of  the  peace  for  the 
said  county  of  Rerfrew:  And  I  do 
further  certify,  that  the  said  Mat- 
thew Boyd  is  Provost  of  the  said 
town  of  Paisley,  and  a  justice  of  the 
peace  for  the  said  county,  and  as 
such  is  in  use  to  administer  oaths : 
And  that  the  name  ** Matthew  Boyd, 
J.  P."  as  jurat,  and  the  name  "  R. 
Cochran,'*  subscribed  to  the  said 
affidavit,  are  of  the  respective  pro- 
per hands,  writing  of  the  said  Robert 
Cochran  and  Matthew  Boyd,  and 
were  respectively  signed  by  them 
in  my  presence. 

In  witness  whereof  I  have  hereunto 
set  my  hand  and  seal  at  Paisley, 
the  20th  day  of  January,  in  the 
year  of  our  Lord,  1829. 

Waiiam  Findlay,  N.  P. 
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Exch.  ch.  imEq.       An  afBdaTit  was  also  made  by  a  person  resident  in  JLoiv- 

cton,  who  deposed  to  his  knowledge  of  the  Scotdi  magis- 
trate, and  identified  his  hand-writing,  and  stated  that  he 
Sinclair,      ^^s  competent  by  the  law  of  Scotland  to  take  affidavits  (a). 

For  the  plaintifis  it  was  objectedj  that  the  affidavit  ought 
to  have  been  sworn  before  a  commissioner  of  this  Court, 
and  could  not  be  received.  And  for  this  were  dted  1  FowL 
Exch.  PracL  .337;  and  Hyde  v.  Wakefield  {b). 


For  the  reception  of  the  affidavit  it  was  contended,  that, 
in  Hyde  v.  Wakefield^  the  Court  did  not  act  on  the  affida- 
vit, but  decided  merely  on  the  ground  that  one  foreigner 
could  not  obtain  a  writ  of  ne  exeat  regno  against  another 
foreigner.  And  a  case  of  Pinkerton  v.  The  Bamdey 
Canal  Company ^  in  the  Court  of  Chamcery,  was  referred 
to;  in  which  Master  Stratford,  having ileclined  to  receive 
an  affidavit  sworn  before  a  Scotch  magistrate,  an  order  was 


(a)  This  affidavit  was  in  the  foU 
loiviDg  terms : 

In  the  Exchequer. 
Between  EUii  Ellis  and  Thomus 
Murdocky — Plaintiffs; 
and 
John  Parith  Robertson,  Robert  Sm^ 
ekuTj  Robert  Cochran,  and  Wil- 
liam Cochran, — Defendants. 
WiUiam  Tail,  of  No.  66,  Cheap- 
side,  in  the  city  of  London,  merchant, 
maketb  oath    and   saith,  that  he 
knows  and  is  well  acquainted  with 
Matthew  Boyd,  Provost  and  Chief 
Magistrate  of  Paisley,  in  Scotland; 
and  that  he  also  knows  and  is  well 
acquainted  with  the  hand>writing 
of  the  said  Matthew  Boyd.    And 
this  deponent  saith,  that  the  said 
Alaithew  Boyd  is  a  magistrate  of 
the  town  of  Paisley  aforesaid,  and 


competent  by  the  law  of  Scotland 
to  take  affidavits :  And  this  depo- 
nent saith,  that  the  name  **  Matthew 
Boyd,  J.  P.  and  Provost  ot Paisley/' 
set  or  subscribed  to  the  jurat  of  the 
affidavit  of  Robert  Cochran,  sworn 
on  the  8th  day  of  December  last, 
and  now  produced  and  shewn  to 
this  deponent,  and  marked  with  the 
letter  P,  and  also  set  and  subscribed 
to  the  paper  writings  thereby  refer- 
red to,  and  marked  respectively  with 
the  letters  A,  B,C,  and  D,  is  of  the 
proper  hand-writing  of  the  said 
Matthew  Boyd.  William  TaU, 

Sworn  in  Court  in  Westminster^ 
Hall,  this  27th  day  oi  January ,^ 
1829.    Before  me, 

William  Alexander^ 

(6)  19  Ves.  334. 
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obtained,  directing  him  to  receive  it  (a).     It  was  also  stated  ^^'A.  ck.  im  Eq. 
to  be  the  constant  practice  for  such  an  affidavit  to  be  sent 


(a)  The  following  is  a  copy  of 

the  order  made  in  that  case: 

Saturday,  the  26M  day  of  March, 

m  the  48M  year  of  the  reign  of 

hit  Majesty    King   George  the 

Third,  leOS; 

Between  JohnPinkerton — Plaintiff; 

and 
l%e  Con^^any  qfProprieton  of  the 
Banuley  Canal,  and  others, — De- 
fendants. 

Whereas  Sir  Samuel  Romiliy,  of 
counsel  for  the  plaintiff,  this  day 
moTed  and  offered  divers  reasons 
unto  the  Right  Honourable  the 
Lord  High  Chancellor  of  Great 
Britain,  that  Mr.  Stratford,  the 
Blaster,  to  whom  this  cause  stands 
referred,  may  be  directed  to  receive 
in  evidence  an  affidavit  of  James 
HoUingworth,  left  in  the  said  Mas- 
ter's office,  in  support  of  the  plain- 
tiff's state  of  fi&cts;  and  that  in  case 
the  Court  shall  be  of  opinion  that 
the  said  affidavit  cannot  be  read, 
then,  that  a  commission  may  issue 
under  the  seal  of  this  Court,  to  one 
or  more  commissioners,  to  take  the 
affidavit  of  the  said  James  HoUing^ 
worth,m  Scotland;  and  alleged  that, 
by  the  decree  made  on  the  hearing 
of  this  cause,  bearing  date  tlie  4th 
day  oi  March,  1805,  it  was  refer- 
red  to  the  said  Master  to  take  an 
account  of  work  and  labour  done 
by  the  plaintiff  for  the  defendants, 
dw  Bamsley  Canal  Company,  on 
the  said  canal;  and  that, in  prosecu- 
tion of  the  said  decree  before  the 
said  Master,  the  plaintiffs  caused  a 
tfate  of  &cts  to  be  carried  into  the 
said  Master's  office;  in  support  of 
which  the  said  affidavit  of  the  said 


James  HoUingworth,  now  resident 
in  Argyieshire,  in  Scotland,  was  pro- 
duced;  and  that  it  appears  the  de- 
ponent is  now  employed  to  super- 
intend the  carrying  on  the  works 
of  the  Crinan  Canal,  now  in  a  state 
of  progress  there ;  and  that  the  said 
affidavit  appears  to  be  sworti  before 
Archibald  Bell,  one  of  the  magis- 
trates and  justices  of  the  peace  at 
Iwoerary.  And  accompanying  the 
said  affidavit,  there  is  carried  into 
the  said  Master's  office,  another 
affidavit  (sworn  before  the  said 
Master),  made  by  Mr.  Thomas,  one 
of  the  solicitors  of  this  Court,  stat- 
ing that  he  is  acquainted  with  the 
hand-writing  of  the  said  Archibald 
Bell,  and  proving  his  signature  to 
the  jurat  of  the  said  James  HoUing^ 
worth*s  affidavit,  and  to  the  ac- 
counts and  exhibits  referred  to  in 
that  affidavit.  That  the  said  Master, 
on  being  attended  on  the  said  state 
offects,  refused  to  admit  the  said 
James  HoUingworth's  affidavit  to 
be  read  in  support  thereof,  because 
it  appeared  that  the  person  making 
the  affidavit  resided,  and  that  the 
affidavit  itself  was  made,  out  of  the 
jurisdiction  of  this  Court;  and  be- 
cause it  appeared  to  be  made  be- 
fore a  person  who  had  no  authority 
from  this  Court  to  take  such  an 
affidavit.  In  the  presence  of  Mr. 
Spranger,  of  counsel  for  the  defend- 
ants. Whereupon,  and  upon  hear- 
ing what  was  alleged  by  the  counsel 
for  the  said  plaintiff,  and  for  the 
defendants,  his  Lordship  doth  or- 
der, tliat,  upon  its  being  verified  to 
the  satisfaction  of  the  said  Master, 
Mr.  Stratford,  that  the  person  be- 
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Exch,Ck,iHEq   from  Scotland  for  the  purpose  of  holding  to  bail' a  parCy 

resident  in  England,  and  for  a  Judge,  on  production  of 
such  an  aflSdavit,  to  make  an  order  for  the  issuing  of  ba3- 
able  process. 

The  Lord  Chief  Baron  over-ruled  the  objection,  and 
allowed  the  affidavit  to  be  read. 


fore  whom  the  affida?it  puiporti  to 
be  made,  is,  according  to  the  Uw  of 
Scotland^  qualified  to  administer  an 
oath ;  and  upon  the  signature  of  such 
person  to  the  jurat  of  the  said  affida- 


vit being  verified,  the  said  Master 
be  at  liberty  to  receive  the  said 
affidavit  of  the  said  Jamet  UoUwg- 
worth. 


June  4M,  5M.  Smith  and  Another  v.  Dearmer  and  Others. 

A  tettator  by  TThOMAS  DEARMER,  being  seised  of  freehold  and 
devialN^aii  es*^    copyhold  estates,  and  entitled  to  personal  property,  made 

wd/^r  «r-''  ^^  ^^^>  ^*^d  ^""^  ^P^^y  181 1,  duly  executed  and  attested 
tain  bequests,  he  to  pass  freehold  estates  by  devise;  and  thereby  empowered 

gave  and  devU-  , 

ed  to  her  all  and  directed  the  plaintiffs,  their  heirs  and  assigns,  to  sell  and 
hoid!^  copyhold,  ^o^^^Y  his  copyhold  estates  therein  mentioned,  and  to 
""tatttT^oT'^  stand  possessed  of  the  purchase-monies,  upon  the  trusts 
thereinbefore  therein  mentioned.  And  he  gave  and  devbed  to  his  wife, 
posed  oe  By  a  Elizabeth  Dearmer,  (who  died  in  his  lifetime),  her  heirs 
2Jfn"j^*^^^'  and  assigns,  all  his  messuages  in  Bucklersbury,  in  HiicUn, 
to  his  wife,  he,  therein  described,  subject  to  the  several  weekly  payments 
should  die  be-  thereout,  therein  mentioned,  to  the  testator's  brother  and 
ed*au""his  mU  sister,  William  Dearmer  and  Ann  Howard,  (who  died  in 
estates  to  trus-  ^1,^  testator's  life-time);    and   after  the   decease  of  his 

tees  upon   cer-  ' 

tain  trusts:—  brother  and  sister,  to  the  payment  of  50/.  each  to  his 

will  was  not  re-  nephcw  John  Osman,  and  his  niece  Mary  Foster.  The  will 

o^d?**so**M  to  ^^^^  contained  a  devise  in  the  following  words :  "  Also  I 

pass  estates  pur-  give  and  devise  to  my  said  wife,  Elizabeth  Dearmer,  her 

chased  between 
the  date  of  the 
will  and  the  codidL 

An  heir  at-bw,  questioning  the  sanity  of  his  ancestor,  is  entitled  to  an  issue  devitamt  wel  mr, 
and,  if  he  fails  in  the  issue,  will  not  be  compelled  to  pay  costs,  if  the  dreumstances  justiSed  him  in 
trying  the  issue;  but  costt  will  not  be  allowed  to  him. 
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heirs,  executors,  administrators,  and  assigns,  all  my  other  Exch.€h,inEq. 
freehold,  copyhold,  and  leasehold  messuages,  lands,  here- 
ditaments, real  estate,  and  real  chattels,  whatsoever  and 
wheresoever,  not  hereinbefore  otherwise  disposed  of." 
And  the  testator,  after  bequeathing  certain  pecuniary  lega* 
cies,  bequeathed  the  residue  ofhis  personal  estate  to  his  wife,  u  t^^LJ*^  ^  ^f^^r 
and  appointed  her  and  the  plaintiffs  executors  of  his  will,  y^  ^  ^y*  /^^yx^ 

The  testator  made  a  codicil  to  his  will,  dated  the  17th 
UoTch^  1827,  also  executed  «nd  attested  so  as  to  pass  real      *^^^  A^       J'^^fl 
estates;  which  codicil  was  partly  in  the  words  following: 
"  Whereas  I  have  in  and  by  my  will  given  to  my  wife 
Elizabeth  Dearmer,  her  heirs  and  assigns,  all  my  mes- 
suages or  tenements  in  Bucklersbury,  in  Hitchin  aforesaid, 
in  the  occupation  of  myself  and  others,  with  the  yards, 
corn-shops,  out-houses,  and  appurtenances  thereto  belong- 
ing, charged  with  a  weekly  payment  to  my  brother  Wil- 
liam  Dearmer,  and  my  sister  Ann  Howard,  both  of  whom 
are  dead;  and  further  charged,  after  their  .decease,  with 
the  payment  of  the  sum  of  50/.  a-piece,  to  my  nephew 
John  Osman,  and  my  niece  Mary  Foster:  And  whereas  I 
have  also  given  and  devised  to  my  said  wife,  and  her  heirs, 
executors,  administrators,  and  assigns,  all  other  my  free- 
hold, copyhold,  and  leasehold  messuages,  lands,  tenements, 
hereditaments,  and  real  estate,  not  in  my  said  will  other- 
wise disposed  of:   Now,  therefore,  if  my  said  wife,  Eliza- 
beth Dearmer,  shall  depart  this  life  before  me,  I  do  hereby 
give  and  devise  to  my  friends  Samuel  Smith  and  John 
Crawley,  in  my  said  will  named,  and  the  survivor  of  them, 
his  heirs  and  assigns,  charged  as  aforesaid,  all  my  said 
messuages,  lands,  tenements,  hereditaments,  and  real  estate, 
so  ^ven  and  devised  to  my  said  wife  as  aforesaid,  upon 
trust  for  sale  as  therein  mentioned.     And  whereas  I  have 
by  my  said  will  given  all  my  personal  estate  and  effects  to 
my  said  wife,  now  I  do  hereby  give  the  same,  in  case  she 
shall  depart  this  life  before  me,  and  also  all  other  money, 
benefit,  and  advantage,  which  would  arise  or  accrue  to 
her,  my  said  wife,,  under  or  by  virtue  of  my  said  will,  unto 
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Exeh.  Ch,  in  Eq.  the  Said  SatHuel  Smith  and  John  Crawley,  their  executors. 

1829. 

and  administrators,  upon  trust  that  they,  and  the  surnvor 

of  them,  his  executors  and  administratorsi  do  and  shall 
convert  all  my  said  personal  estate  and  effects  into  ready 
money.    And  I  direct  that  the  net  money  to  arise  from  the 
sale  of  my  said  real  and  personal  estates,  shall,  subject  to  the 
direction  or  qualification  hereinafter  mentioned,  and  after 
payment  thereout  of  all  my  just  debts,  and  my  funeral  and 
testamentary  expenses,  and  the  legacies,  as  well  given  by 
my  said  will  as  those  hereinafter  mentioned,  be  paid  and 
divided  unto  and  equally  between  all  the  brothers' and  sis- 
ters of  my  said  wife,  who  shall  be  living  at  my  decease, 
and  the  issue  of  such  of  them  as  shall  be  dead  leaving 
issue,  such  issue  to  take  in  equal  proportions,  if  more  Aan 
one,  the  parent's  share;  and  the  interests  and  profits  of  the 
share  or  shares  of  such  issue,  if  they  shall  be  minors,  shall 
be  applied,  during  their  minority,  for  their  support  and 
benefit.     Nevertheless,  I  direct  that  the  shares  of  two  of 
the  sisters  of  my  said  wife,  namely,  Ruth^  the  wife  of 
Thomcis  Tanner ,  and  Alice,  the  wife  of  Jackson  Smith, 
shall  not  be  paid  and  payable  to  them,  but  shall  be  vested 
in  my  said  trustees,  upon  trust  that  they,  and  the  survivor 
of  them,  his  executors  and  administrators,  do  and  shall, 
from  time  to  time,  pay  and  apply  the  dividends  and  inter- 
est of  such  shares,  unto  the  said  Ruth  Tanner  and  Alice 
Smith,  during  their  respective  natural  lives ;  and  their  re- 
ceipts alone,   notwithstanding  their  coverture,  shall  be 
sufficient  discharges  to  my  said  trustees  for  the  same,  which 
shall  not  be  liable  to  the  debts,  control,  or  engagements  of 
their  respective  husbands.     And  after  the  respective  de- 
ceases of  the  said  Ruth  Tanner  and  Alice  Smith,  then  1 
direct  that  their  respective  shares  shall  be  paid  and  pay- 
able to  their  respective  issue,  in  equal  proportions,  if  more 
than  one :  and  if  either  of  them  shall  depart  this  life  with- 
out leaving  issue,  then  I  direct  that  the  share  or  shares  of 
her  or  them  so  dying,  shall  be  paid  unto  and  equally 
divided  between  the  surviving  brothers  and  sisters  of  my 
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said  wife.  Also  I  give  to  my  niece  Samh  Dearmer,  the  Ejcch,Ch,inEq. 
legacy  of  200/.  in  addition  to  the  200/.  to  which  she  will 
be  entitled  under  my  will,  to  be  paid  her  within  six  months 
next  after  my  said  wife's  decease.  Also  I  give  to  William 
Rogers,  son  of  WiUiam  Rogers^  of  Hitchin,  Ironmonger, 
the  legacy  of  50/.,  to  be  paid  him  on  his  attaining  the  age 
of  twenty-one  years,  and  the  interest  thereof  to  be  applied 
for  his  benefit  during  his  minority." 

The  bill  was  filed  by  Smiih  and  Crawley,  the  devisees 
in  trust  and  executors,  against  Sarah  Dearmer,  the  niece 
and  heiress^t-law  of  the  testator,  and  against  the  several 
persons  beneficially  interested  under  the  will  and  codicil,.in 
the  testator's  real  estates,  and  prayed  the  establishment  of 
the  will  and  codicil,  and  that  the  usual  accounts  might  be 
taken  of  the  testator's  real  and  personal  estates. 

The  defendant,  Sarah  Dearmer,  the  heiress-at-.law,  ad- 
mitted the  validity  of  the  will,  but  disputed  the  codicil,  on  the 
alleged  grounds  of  the  testator's  insanity  at  the  time  of  mak- 
ing ity  and  of  undue  influence  practised  on  him ;  and,  in  sup- 
port of  such  allegations,  stated  the  confinement  of  the  testa- 
tor at  various  periods,  in  difierent  lunatic  asylums;  and  par- 
ticularly that  he  was  in  a  lunatic  asylum  at  Bedford,  from 
the  year  1826,  until  about  the  8th  March,  1827,  on  which 
day  one  of  the  parties  beneficially  interested  under  the 
codicil,  took  him  away,  and  conveyed  him  to  Law  Hall, 
near  to  Hitchin,  where  he  remained  until  the  22nd  of  the 
same  month,  when  he  was  removed  by  such  person  to 
HUchin,  and  from  thence  to  Shefford,  where,  on  the  28th 
aSMay,  he  committed  suicide;  and,  by  a  coroner's  inquest, 
he  was  found  to  have  destroyed  himself  when  a  lunatic. 

The  plaintifis  examined  witnesses  to  prove  the  due  exe- 
cution of  the  will  and  codicil,  and  the  testator's  sanity ;  and 
such  witnesses  were  cross-examined  by  the  heiress-at-law. 
At  the  hearing  of  the  cause  the  Court,  at  the  instance  of  the 
defendant  Sarah  Dearmer,  directed  an  issue,  devisavii  vel 
son,  and  decreed  the  usual  accounts. 
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Esch,Ch,inEq.       The  issuc  WRs  tried  before  the  Lord  Chief  Baron,  and 

18£9 

^  '  V     a  special  Jury,  at  the  Spring  Assizes  at  Hertford^  1829. 
Smith        The  trial  lasted  a  considerable  time,  and  the  evidence  of 
dearmer.      ^^  testator's  sanity  was  most  contradictory ;  but  ultimately 
the  Jury  found  a  verdict  for  the  plaintiffs,  thereby  estab- 
lishing the  will  and  codicil. 

The  cause  now  came  on  to  be  further  heard  on  the  pas- 
tea.  The  important  points  for  discussion  were,  whether 
the  codicil  was  a  republication  of  the  will,  so  as  to  pass 
estates  purchased  by  the  testator  between  the  date  of  bis 
will,  and  the  date  of  his  codicil;  and  by  whom  the  costs  of 
the  issue  should  be  paid. 

Mr.  Treslove,  and  Mr.  Simpkinson,  for  the  plaintiffs. — 
Whatever  were  formerly  the  rules  on  the  subject,  it  is  now 
settled  that  it  is  not  necessary  that  a  codicil  should  be  an- 
nexed to  the  will;  it  will  be  sufficient  if  the  codicil  re- 
fer to  it.  In  Acherley  v.  Femon  (a),  it  was  held  that  a 
devise  to  trustees,  which  trustees  were  afterwards  changed 
by  a  codicil,  was  not  revoked  by  the  codicil:  and  that  a 
codicil  attested  by  three  witnesses,  and  ratifying  a  will, 
amounted  to  a  republication  of  that  will;  and  that  both 
ought  to  be  taken  together  as  one  will.  In  Barnes  v. 
Crowe  (6),  which  was  a  much  stronger  case  than  the  pre- 
sent, lands  purchased  after  a  general  devise  were  held  to 
pass  by  it,  the  will  being  held  to  be  republished  by  a  codi- 
cil relating  to  personalty  only,  that  codicil  being  attested 
by  three  witnesses,  and  referring  to  the  will,  and  being  di- 
repted  to  be  taken  as  part  of  it.  In  the  Countess  ot  Strath- 
more  V.  Bowes  (c),  the  testator  devised  all  his  freehold 
and  copyhold  lands,  in  trust  for  the  benefit  of  his  children; 
he  afterwards  purchased  other  lands,  and  ten  years  after 
the  date  of  his  will  made  a  codicil,  whereby,  after  reciting 

(rt)  3  Bro.  P.  C  Toml.  edit.  85.  (/*)  1  Ves.  jun.  486. 

(c)  7  T.  R,  482;  2  Bos.  &  Pull.  500. 
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that  he  had  devised  all  his  freehold  and  copyhold  lands  Exch.Ch.inEij. 
to  the  trustees  named  in  his  will,  he  revoked  the  same,  so.     ^  ^ 

far  as  related  to  two  of  the  trustees,  and  devised  his  said        smith 
lands  to  the  other  trustees,  upon  the  same  trusts,  and  con-      ^    *'* 

'     "^  '      ^        ^  Dearmer. 

eluded  with  declaring  the  codicil  to  be  part  of  his  will. 
The  heir-at-law  claimed  to  be  entitled  to  the  lands  pur- 
chased between  the  date  of  the  will  and  the  codicil.  The 
case  was  argued  in  the  Court  of  King's  Bench,  and  the 
decision  was  in  favour  of  the  heir;  and  that  decision  was 
ultimately  affirmed  in  the  House  of  Lords.  That  case  is, 
however,  clearly  distinguishable  from  the  present;  and  the 
judgment  proceeded  on  the  ground  of  there  being  words 
of  exclusion,  the  codicil  itself  furnishing  evidence  that  the 
after-purchased  estates  were  not  intended  to  pass:  the 
testator  revoked  the  devise  of  the  estates  devised  by  his 
will  to  two  of  his  trustees,  and  then  devised  his  said  estates 
to  the  other  trustees,  the  word  said  having  necessarily  re- 
ference to  the  estates  devised  by  his  will.  In  the  present 
case,  it  is  clear,  on  the  face  of  the  codicil,  that  the  testator 
did  not  mean  to  die  intestate  as  to  any  part  of  his  estate ;  for 
the  codicil  is  expressly  stated  to  be  made  with  a  view  to  pre- 
vent it.  He  declares,  on  the  1 7th  March,  1 8S7,  that  he  had 
devised  not  only  his  lands  in  Bucklersbury,  but  all  other  his 
lands,  to  bis  wife.  With  respect  to  costs,  it  is  a  settled  rule, 
that  where  the  heir«at-]aw  sets  up  insanity  in  the  testator, 
and  fails  in  the  proof  of  it,  he  shall  not  have  his  costs.  Ber- 
ney  v.  Eyre  (a),  White  v.  Wilson  (6).  It  is  clear,  therefore, 
that  if  the  defendant,  Sarah  Dearmer,  is  not  decreed  to 
pay  any  costs,  she  can  have  no  costs  allowed  to  her. 

Mr.  Ching,  for  the  persons  beneficially  interested  under 
the  codicil,  relied  on  the  same  cases  as  were  cited  on  the. 
part  of  the  plaintiffs ;  contending  also  that  the  rule  of  law 
would  prevail  against  the  intention ;  for  which  he  cited  Row- 
ley  V.  Eyion  (c);  in  which,  as  he  urged,  considerable  vio- 

»  3  Alk.  387.  (h)  13  Ves.  87.  (c)  2  Meriv.  128. 
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Exch,  Ck.  in  Eg,  lence  was  done  to  the  intention  of  the  testator,  to  preserre 

the  rale  of  law.     He  did  not  press  for 'costs  as  against  the 
heir,  but  submitted  that  the  heir  was  not  entitled  to  any  costs. 

Mr.  Jervis  and  Mr.  RandeU^  for  the  defendant  Sarah 
Dearmer,  the  heiress-at-law. — Admitting  the  general  rule 
to  be  as  laid  down  in  Acherley  v.  VemoUy  and  Barnes  v. 
Crawe^  to  which  may  be  added  Piggott  v.  WaUer  (a\  and 
GoodHiley.  Mer^dyth{b);  still,  they  will  not  govern  the 
present  case,  which  must  be  decided  on  its  own  peculiar 
circumstances.  In  Hulme  ▼.  Heygate  (c),  the  Master  of 
the  Rolls  observes,  **  I  formerly  had  occasion  to  consider 
this  doctrine  very  much  at  large  in  the  case  of  Piggott  v. 
WaUer,  where  I  observed  that  the  old  cases,  deciding  against 
the  constructive  republication  of  a  will,  appear  to  me 
more  conformable  to  the  statute  of  frauds  than  those  of 
later  date;  but  I,  nevertheless,  held  it  to  be  a  point  now 
clearly  established  as  a  general  rule,  that  a  codicil,  duly  at- 
tested, does  amount  to  such  republication."  This  is  a  point 
not  controverted  in  Lady  Stratkmare  v.  Bowes,  and  was 
fully  recognized  in  the  late  case  of  Goodtitle  v.  Meredyth, 
by  Lord  Ettenborough,  who  says,  that  **  the  effisct  of  all 
the  decisions  is,  to  give  an  operation  to  the  codicil  per  se, 
and  independently  of  any  intention,  so  as  to  bring  down 
the  will  to  the  date  of  the  codicil,  making  the  will  speak  as 
of  that  date,  unless  a  contrary  intention  be  shewn.*'  The 
question  is,  whether  the  will  in  this  case  is  brought  down  to 
the  date  of  the  codicil.  If  the  intention  is  to  govern,  it  is 
clear,  in  this  case,  that  the  testator  did  not  mean  after-pur- 
chased lands  to  pass,  for  no  words  could  be  less  calculated 
for  the  purpose.  The  case  is  much  stronger  than  Straih-- 
more  v.  Bowes.  The  testator,  by  the  codicil,  refers  to  the 
specific  devise  to  his  wife,  and  again  to  the  general  devise  to 
her,  which  is  tantamount  to  a  local  description  of  the  pro- 


(a)  7  Ves.  98.  (6)  2  Mau.  &  Selw.  6. 

(c)  1  Meriv,  285,  293-4. 
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perty  devised.  No  doubt,  the  codicil  was  made  to  prevent  an  Excft.  Ch.  in  Eq. 
intestacji  but  only  a  partial  intestacy,  by  giving  to  the  wife's 
relations  the  property  intended  for  her.  As  to  costs,  the 
heiress-at-law  is  unquestionably  entitled  to  her  costs.  No 
discussion  took  place  on  the  original  hearing  of  this  cause, 
the  issue  being  directed  as  of  course;  the  circumstances  of 
the  case  justified  the  heiress  in  questioning  the  testator's 
sanity:  and  that  the  matter  was  doubtfuli  is  evident  from 
the  discrepancies  in  the  evidence  of  the  witnesses  before' 
the  Examiner  in  this  Court,  and  on  the  trial  of  the  issue. 
The  opinion  attributed  to  Lord  Hardwicke  in  Bemey  v. 
Eyre,  was  clearly  extra-judicial,  and  is  decidedly  at  vari- 
ance with  the  opinion  expressed  by  him  in  Webb  v.  Clover'- 
den  (a).  White  v.  Wilson,  is  merely  a  repetition  of  what  was 
said  by  Lord  Hardwicke  in  Bemey  v.  Eyre- 

Mr.  Treslove,  in  reply,  contended  that  the  codicil,  be- 
ing duly  executed  and  attested,  in  fact  formed  part  of  the 
will,  the  will  being  brought  down  to  the  date  of  the  codi- 
cil, and  being  republished  by  it. 

Lord  Chief  Baron,  [after  referring  to,  and  stating  at 
some  length,  the  case  of  Acherley  v.  Vemon\. — The  prin- 
ciple to  be  drawn  from  this  and  other  cases  seems  to  be,  that, 
if  the  codicil  be  duly  executed  and  attested,  it  brings  the  will 
down  to  the  date  of  the  codicil.  The  subject  is,  however, 
put  on  another  principle  in  Strathmore,  v.  Bowes  which 
is,  I  think,  in  all  material  points,  the  same  as  the  present 
case.  In  Strathmore  v.  Bowes  it  was  clearly  shewn,  on 
the  iace  of  the  codicil,  that  the  testator  did  not  intend  to  re- 
voke the  general  devise  contained  in  his  will,  but  only  to 
change  two  of  the  trustees  appointed  by  his  wiU.  In  the 
present  case,  the  testator  had  evidently  only  one  object  in 
Tiew,  which  was,  seeing  the  probability  of  his  wife's  death 
in  his  lifetime,  to  substitute  her  relations  in  her  place,  in 

(a)  2  Atk.  424. 
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Exeh,  Ch,  in  Eg.  casc  that  event  should  happen.     That  this  was  manifestly 

his  intention  is  clear,  from  the  circumstance  that  the  codi> 
oil  would  not  have  had  any  operation  at  all,  if  his  wife  had 
survived  him. 

On  the  authority  of  Strathmore  v.  Bowes,  I  must  hold 
that  the  after-purchased  lands  do  not  pass  by  the  codicil. 
I  consider  Strathmore  v.  Bowes y  to  be  a  case  of  great  au- 
thority, for,  independently  of  the  talents  of  the  persons  by 
whom  it  was  argued,  it  was  before  all  the  Judges;  and 
Lord  Eldofiy  and  all  the  other  Judges,  except  Lord  Thur- 
low,  concurred  in  the  propriety  of  the  decision. 

With  respect  to  the  costs,  I  think  the  heiress  must  have 
all  her  costs  in  equity,  on  the  common  principle  that  she 
is  merely  cross-examining  the  witnesses,  which  she  is  en- 
titled to  do.  With  respect  to  the  issue,  I  cannot  make 
her  pay  those  costs,  for  though,  at  the  trial,  I  entertained 
a  very  clear  opinion  that  the  codicil  was  made  in  a  lucid 
interval,  still  the  facts  of  the  case  were  such  as  to  justify 
the  heiress  in  requiring  and  trying  the  issue.  There  is 
not,  therefore,  the  least  colour  for  making  her  pay  those 
costs;  but,  still  I  cannot  throw  the  costs  on  the  other  side; 
and  I  shall  not,  therefore,  give  any  costs  as  to  the  issue. 


Hicks  v.  Morant. 


May  27M, 
Jimel2M. 

The  tesumen-    J|n  the  year  1800,  the  Rev.  Lascelles  Iremonger,  and 
oyan^nfanuoid  Charles  Shard,  as  the  guardians  of  the  defendant  Morant^ 

part  of  his  es- 
tates for  the 

purpose  of  redeeming  the  Uind-taz,  under  the  provisions  of  the  act  38  Geo,  3,  c  60;  by  which,  in 
cases  of  sales  of  the  estates  of  infants  for  the  purposes  of  that  act,  it  is  provided,  that  the  purchase- 
monies  shall  be  paid  into  the  Bank  of  England,  in  the  manner  therein  directed.  The  purchaser  of 
part  of  the  property  paid  his  purchase-money  to  the  agent  of  the  vendors,  who  was  also  agent  to 
the  purchaser,  and  the  conveyance  was  executed.  The  agent  did  not  pay  the  money  into  the 
Bank,  but  mis-applied  it.  The  purchaser  entered  into  possession,  and  continued  in  such  posses^ 
sion  for  many  years,  paying,  however,  the  land-tax.  The  heir-at-law,  upon  his  attaining  bk  age  of 
twenty-one  years,  setded  accounts  with  his  guardians,  and  afterwards  continued  to  employ  the  same 
agent,  witli  whom  he  some  years  afterwards  settled  au  account ;  and  for  the  balance,  including  the 
purchase-money,  took  from  such  agent  a  security,  which,  however,  proved  valueless.  Nearly 
twenty  years  after  attaining  his  age,  the  heir  brought  an  ejectment  against  the  purchaser;  to  re- 
strain  which,  and  to  obtain  a  confirmation  of  the  contract,  the  purchaser  filed  his  bill.  The  Court 
dismissed  the  bill,  but  without  costs. 
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who  was  then  an  infant,  appointed  by  the  will  and  codicil  of  -fi«*-  ch.  in  Eq. 
his  father,  through  their  solicitors,  itlensrs, Harbin  SfHoop-  ^  *  ^ 

er,  and  in  pursuance  of  the  powers  contained  in  the  land-  Hicks 
tax  redemption  act,  contracted  with  the  commissioners  moeant. 
for  the  sale  or  redemption  of  the  land-tax,  for  the  re-  .  ^^rX?  v 
demption  and  purchase  of  the  limd-tax  chargeable  on  cer-  '^  ^^  ^/ 
tain  lands  and  hereditaments,  of  which  the  defendant  was 
seised;  and  in  order  to  raise  the  money  necessary  for 
such  purpose,  the  guardians,  in  pursuance  of  the  powers 
of  the  act,  caused  parts  of  the  said  estates  to  be  put  up 
to  sale  by  auction,  on  the  23rd  December y  1800^  and  ad- 
vexjtisements  were  published  of  such  sale;  which  was 
stated,  in  such  advertisements,  to  be  under  the  authority 
of  the  commissioners  for  the  redemption  of  the  land-tax. 
Particulars  and  conditions  of  the  sale  were  prepared  by 
Messrs.  Harbin  ^  Hooper,  as  the  solicitors  of  the  guard- 
ians; and  by  such  conditions,  it  was  (inter  alia  J  expressed 
that  the  purchaser  should  pay  to  Messrs.  Harbin  %  Hoop^ 
er,  the  vendors*  solicitors,  a  deposit  of  20L  per  cent.,  and 
that  the  residue  of  the  purchase-money  should  be  paid  to 
the  said  solicitors  on  a  day  therein  mentioned.  And  it 
was  stated,  that  the  said  estates  were  sold  under  the 
authority  of  the  commissioners  for  the  redemption  of  the 
land-tax. 

At  the  sale,  Robert  Hicks  became  the  purchaser  of  the 
premises  comprised  in  Lot  82,  at  13HL,  and  he  paid 
to  Messrs.  Harbin*^  Hooper,  SOL  as  a  deposit.  A  con- 
veyance was  afterwards  prepared,  and  engrossed  by  JFfar- 
Hn  %  Hooper,  such  conveyance  being  dated  the  1st  July, 
1803,  and  expressed  to  be  made  between  Iremonger  and 
Shard,  of  the  first  part;  two  of  the  commissioners  ap- 
pointed for  the  purpose  of  the  act  passed  in  the  38th  year 
of  King  George  the  Third,  and  acting  for  the  county  of 
Southampton,  of  the  second  part;  the  said  Robert  Hicks, 
of  the  third  part;  and  Bamaby  Hicks,  a  trustee  to  bar 
dower,  of  the  fourth  part:  and  such  conveyance  was  exe- 

VOL.  Ill,  u 
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Bxch.ch.inEq,  cuted  by  all  the  said  partiedi  except  Bamabff  Hicks;  and 

thereby  the  premises  comprised  in  Lot  8S,  were  con^ 
▼eyed  and  assigned  to  Robert  Hteis  in  fee;  and  Hicks 
paid  108/.,  Uie  residue  of  the  purchase-mon^,  to  Harbin 
^  Hooper^  for  the  purpose  of  being  paid  into  the  Bank  of 
England,  according  to  the  proTisions  of  the  act,  together 
with  the  expenses  of  die  conveyance* 

About  the  same  time,  Robert  Hicis  entered  into  pos* 
session  of  the  property  purchased  by  him.  And  he  coti- 
tbiued  in  such  possession  until  his  death*  He  died  in 
April,  1 823.  And  the  plaintiffs,  as  his  devisees  in  trust 
and  executors,  after  his  decease,  entered  into  possession 
of  the  said  estate. 

The  defendant,  John  Movant,  attained  his  age  of  twen^ 
ty-one  years,  in  1807,  and  subsequently  discovering  that 
the  purchase-money  for  Lot  82,  had  not,  in  compUanee 
with  the  provisions  of  the  act,  been  paid  into  the  Baid^  of 
England,  he  brought  an  ejectment  to  recover  possession 
of  the  property. 

To  restrain  the  ejectment,  and  to  compel  the  defendant 
to  confirm  the  sale,  and  execute  a  proper  conveyance,  the 
present  bill  was  filed.  And  for  this  purpose  the  bill  al- 
leged that,  after  the  defendant  attained  his  age  of  twen- 
ty-one years,  Iremonger  and  Shard  rendered  an  account 
to  him  of  their  acts  as  guardiant,  trustees,  and  execu- 
tors, and  some  accounts  were  settled  between  them ;  and 
that  the  defendant  then  became  acquainted  with  the  said 
sale,  and  the  circumstances  thereof,  and  with  the  em- 
ployment of  Harbin  ^  Hooper,  as  the  solicitors  of  the 
guardians;  and  that  the  defendant,  on  bis  attaining  his 
majorityi  and  for  many  years  afterwards,  employed  Har- 
bin ^  Hooper,^ as  his  solicitors;  and  that,  shortly  after 
he  attained  his  age,  he  was  led  to  believe  that  the  pur- 
chase-monies, which  had  been  paid  by  the  said  Robert 
Hicks  to  the  said  Harbin  ^  Hooper,  as  the  agents  of  the 
guardians,  had  not  been  paid  by  them  into  the  Bank  of 
England,  but  had  either  been  paid  or  allowed  in  account 
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to  tht  defendant,  or  had  been  retained  by  Harbin  8r  ^'<'*-  ^f*- »« ^<i- 
Hooper  to  their  own  use;  and  that  the  defendant  treated 
the  momes  so  received  by  Harbin  ^  Hooper^  and  not  pilid 
into  the  Bank,  as  a  debt  due  to  bim,  and  did  not  inform  the 
said  Robert  Hicks  thereof,  but,  on  the  contrary,  required 
Harbin  {Hooper  being  then  a  bankrupt)  to  pay  him  such 
purchaseHBonies,  or  give  him  security  for  the  same;  and 
that,  in  the  year  1813,  be  obtarared  from  Harbin  a  mort- 
gage security  for  the  repayment  of  s>uch  monies;  and 
that,  by  such  security,  it  was  stated  that  the  sum  of  466/. 
\5s.  was  due  and  owing  irom  Harbin  to  the  defendant,  on 
the  balance  of  the  account  of  Harbin^  relative  to  the  pur- 
chase-^monies  of  certain  hereditaments  and  premises  in  the 
parish  and  manor  of  Ringwood,  sold  to  various  persons 
under  the  act  passed  for  the  redemption  of  the  land-tax; 
and  that  the  defendant  bad  consented  to  let  the  same  re* 
main  on  the  security  of  the  hereditaments  therein  men- 
tioned,  or  to  that  e£fect;  and  that  such  statement  referred 
to  the  kod  and  hereditaments  so  sold  by  auction ;  and  the 
said  466/.  15s.  included  the  purchase  money  of  the  said 
Robert  Hicks,  or  was  the  balance  of  all  the  purcfaaae-mo- 
nies  retained;  and  that  the  said  mortgage  security  had 
either  beeo  paid  and  satisfied,  or  the  equity  of  redemp- 
tion of  the  mortgaged  premises  had  been  conveyed  to  the 
defendant  by  Harbin,  and  a  release  of  the  mortgage  debt 
had  been  executed  by  the  defendant  to  Harbin,*  and  that 
the  defendant  never  made  any  communication,  in  respect 
of  the  said  matters,  to  Robert  Hicks  in  his  life«time;  but 
that  Robert  Hicks,  until  and  at  the  time  of  his  death,  re- 
mained wholly  ignorant  of  any  retainer  or  misapplication 
of  the  purchase-monies,  and  relied  on  the  vendors'  agents 
having  properly  disposed  of  the  purchase-monies.  The 
bill  also  charged,  that  the  guardians  were  bound  by  the 
aeta  of  their  solicitors  and  agents;  and  that  the  defendant 
had,  since  he  attained  twenty-one,  in  many  respects  con- 
firmed the  acts  of  his  guardians. 
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^'*i  829"  ^^'  ^^^  defendant,  by  his  answer,  denied  all  personal  know- 
ledge of  the  transaction,  but  expressed  his  belief  of  the 
sales,  for  the  redemption  of  the  land-tax,  having  takeir 
place,  and  of  the  conveyance  of  Lot  82  having  been  pre- 
pared and  engrossed,  and  executed.  But  he  believed  that 
the  conveyance,  after  it  had  been  signed  and  sealed,  re- 
mained in  the  bands  of  Messrs.  Harbin  %  Hooper ^  unde- 
livered, and  in  trust  for  all  parties,  until  the  purchase- 
money  should  be  duly  paid  and  applied  according  to  the 
directions  of  the  land-tax  redemption  act;  and  that,  on 
or  about  the  9th  October,  1803,  Robert  Hicts  paid  the 
purchase-money  to  the  said  Mr.  Hooper,  who  was-  one  of 
his  own  attomies,  for  the  purpose  of  having  the  same*  to- 
gether with  the  said  former  sum  of  90/.,  paid  into  the  Bank 
of  England;  and  that,  at  the  same  time,  Robert  Hicls  paid 
to  Hooper  10/.  I6s,  9d.  in  respect  of  the  expenses  of  the 
conveyance.  That  the  conveyance  remained  in  the  hands 
of  Harbin  Sf  Hooper,  until  the  dissolution  of  their  part- 
nership, in  1805.  That  Hooper  was  Hicks'  attorney  until 
1811.  And  that,  in  and  before  the  year  18^,  the  said 
conveyance  was  in  the  hands  oi Harbin;  but,  in  the  month 
of  August,  in  that  year,  the  plaintiffs,  without  the  know* 
ledge,  privity,  or  consent  of  the  defendant,  or  of  the  com- 
missioners for  the  redemption  of  the  land-tax,  obtained  the 
conveyance  from  Harbin,  That  the  purchasers  of  all  the 
other  lots  which  were  sold,  paid  their  purchase-monies  ta 
Harbin  %  Hooper,  or  one  of  them,  and  received  from  them 
conveyances  which  were  wholly  invalid ;  and  that  die  pur- 
chase-monies of  some  of  the  lots  were  laid  out  and  invested 
in  the  purchase  of  stock,  to  the  end  that  the  same  might  be 
applied  to  the  purpose  for  which  the  said  sale  was  made;  but 
that  none  of  such  sales  was  regularly  or  properly  completed. 
That  having  discovered  the  irregularity  and  invalidity  of  the 
said  sales, he  had  proposed,  on  certain  terms  and  conditions, 
to  confirm,  and  had  confirmed,  most  of  the  said  purchases. 
He  admitted  the  settlement  of  his  guardians'  accounts  on 
bis  coming  of  age,  and  his  being  informed  of  the  sales,  but 
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r«iot  of  the  circumgtances  relating  thereto.  He  admitted  Exeh,Ch.inEq. 
his  employment  of  Harbin,  but  not  of  Hooper,  as  his 
attorney.  The  defendant  admitted  his  being  given  to 
believe,  soon  after  he  attained  twenty-one,  that  the  pur- 
chase-monies paid  by  Hicks  and  the  other  purchasers  to 
Harbin  ^  Hooper  had  not  been  paid  into  the  Bank;' 
but  denied  that  he  understood  or  believed  that  such 
monies  had  beeen  paid  to  Harbin  %  Hooper,  as   the 

.  agents  of  the  vendors,  or  otherwise  than  for  the  purpose  of 
being  paid  into  the  Bank  of  England,  according  to  the 
provisions  of  the  act;  and  that,  being  interested  that  the 
same  should  be  so  paid  in,  he  had  urged  the  payment 
thereof;  and  that  some  of  the  purchasers,  who  had  pre- 
viously paid  th^ir  purchase-monies  to  Harbin  ^  Hooper, 
afterwards  caused  the  amount  thereof  to  be  paid  into  the 
Bank  of  England;  but  the  remuning  part  of  such  pur- 
chase monies,  amounting  to  466/.15«.and  including  there- 
in the  138/.  paid  by  Hicks,  was  not  paid  into  the  Bank; 
and  Harbin  being  wholly  unable  to  pay  the  same,  he  pro- 
posed to  give,  and  the  defendant  agreed  to  take,  a  further 
•charge  for  the  same  on  certain  estates  then  already  in 
mortgage  to  Elizabeth  Jones,  for  securing  1300/.  (after- 
wards paid  off  by  the  defendant),  and  in  mortgage  to  the 
defendant  for  securing  1 798/.;  and  accordingly  such  fur- 
ther charge  was  executed  to  him.  That,  in  accepting  such 
further  charge,  he  did  not  intend  to  exonerate  any  of  the 
parties  liable  to  pay  the  said  sum  of  4G6L  I5s.  That 
Robert  Hicks,  although  he  knew  that  the  said  premises 
were  sold  for  the  purpose  of  redeeming  the  land-tax^  al- 
ways paid  the  land-tax,  during  his  life-time,  in  respect  of 
the  premises  purchased  by  him;  and  he  and  the  other 
purchasers  knew  that  the  purchase-monies  paid  by  them 
to  Hooper  had  not  been  paid  into  the  Bank.  That  it 
was  the  duty  of  Robert  Hicks  to  see  that  the  purchase- 
money,  which  he  had  paid  into  the  hands  of  his  own  solici- 
tor, was  paid  and  applied  to  the  purpose  for  which  the 
said  premises  were  sold ;  and  that  the  non-payment  of  the 
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Fsjceh.  ch,  in  Eg.  luone v  into  the  Bapk  was  attributable  to  his  own  laches 
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and  neglect.    The  defendant  alleged  that  Hicks  was  per- 
fectly conusant  of  the  transactions. 

He  admitted,  that,  Harbin  being  insolvent,  and  the 
mortgaged  premises  being  of  less  value  than  the  two  prior 
mortgages  therein,  he  had  accepted  a  release  of  the  equity 
of  redemption,  and,  in  consideration  thereof,  had  released 
Harbin  from  all  demands.  The  defendant,  however,  of- 
fered to  give  tl^e  plaintiff  the  benefit  of  the  further  charge, 
on  payment  of  the  purchase-money  and  interest- 


Mr.  Jervis  and  Mr.  Tinney^  for  the  plainti£b.^^Sup- 
posing  the  contract  not  to  have  been  performed  in  exact 
conformity  with  the  provisions  of  the  act,  yet  it  was  a 
good  contract  on  the  part  of  the  guardians ;  and  tliough  it 
might  have  been  repudiated  by  the  deCendant,  when  be 
came  of  age,  still  he  has,  by  his  subsequent  conduct  for 
nearly  twenty  years  after  that  event,  not  only  acquiesced 
in,  but  adopted  and  confirmed  the  contract,  and  has,  by 
his  conduct,  prevented  Hicks  and  the  plaintiff  from  re- 
covering back  the  money  from  Harbin  %  Hooper.  Ward- 
ing V.  Ward  {a)  was  cited  for  the  plain tifis. 


Mr.  JVeslove  md  Mr.  Jacobs  for  the  defendant. — The 
96th  section  of  the  act  renders  the  contract  wholly  void, 
iq  case  all  the  directions  of  the  act  are  not  strictly  complied 
witb(6).    It  cannot  be  disputed  that  those  provisbns  have 


(a)  7  Ves.  332. 

(6)  By  the  96ih  seclion  it  is  en- 
acted, that,  "if  any  person  or  per- 
sons, after  entering  into  any  such 
contract  as  aforesaid,  for  the  re- 
demption or  purchase  of  any  such 
land-tax,  shall  afterwards  refuse  or 
neglect  to  complete  the  same  by  the 
due  and  regular  transfer  of  the  se- 
veral instalments  agreed  to  be  made 
thereon,  then,  and  upon  every  such 
case,  and  immediately  after  default 


shall  be  made  in  the  transfer  of  any 
of  the  said  instalments,  such  con- 
tract shall  become  null  and  void, 
and  the  whole  of  the  land-tax  so 
contracted  for  (in  case  the  same 
shall  have  ceased  by  virtue  of  this 
act)  shall  be  revived,  and  again 
become  chargeable  on  the  manors, 
messuages,  lands,  tenements,  and 
hereditaments,  whereon  the  same 
was  charged  prior  to  such  contract; 
and  such  land-tax   (whether  the 
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not  been  complied  witbj  and  that  the  legal  estate  has  not  ^^\^^J^^' 
passed,  there  being  no  receipt  for  the  purchase-money 
from  the  cashier  of  the  Bank  of  England.  The  guar- 
dians had  clearly  no  authority  to  sell  for  the  redemption 
of  the  land-tax,  and  could  not  redeem  in  any  other  man- 
ner than  that  prescribed  by  the  act*  Harbin  ^  Hooper 
were  debtors  to  HiekSi  and  not  to  the  defendant;  und 
the  security  taken  by  the  defendant  was  for  HicM  be- 
nefit, and  could  not  extend  to  discharge  Hiois,  or 
amount  to  a  new  contract  for  the  sale  of  the  estate; 
nor  can  the  defendant,  by  bis  conduct,  be  treated  as  hav- 
ing elected  to  take  Harbin  for  hb  debtor,  and  discharge 
Hid*  or  his  estate*  The  guardians  having  no  power  to 
contract  except  according  to  the  provisions  of  the  act,  and 
those  provisions  not  having  been  complied  with,  and  the 
defendant  himself  being  no  party  to  any  contract,  there  is 
no  contract  within  the  statute  of  frauds.  Dillon  v.  Far- 
ter (a),  DePaynes  v.  Noble  (A),  Har4mcke  v.  Mynde  (e), 
Dand  v*  ElUs  {d),  and  Adams  v*  Clffton  (e),  were  cited 
on  the  part  of  the  defendant. 


liOBD  CuiBF  Baron*  <—  The  relief  sought  by  the 
plaintiffs  in  this  suit  is  twofold  s  First,  a  conveyance  from 
the  defendant  Morani,  of  the  estate  in  question ;  and,  se- 
condlff,  if  the  Court  should  think  he  is  not  compellable  to 
execute  such  conveyance,  to  have  the  purchase-money 


same  thall  have  been  redeemed  or 
porduued)  shall  be  again  aasefsed, 
raised,  levied,  and  collected  for  the 
use  of  his  majesty,  his  heirs  and 
sooeessors,  or  be  again  sold  by  the 
commienoners  specially  appointed 
for  the  purposes  of  this  act,  in  the 
same  manner  as  if  such  contract 
bad  not  been  entered  into;  and  the 
petaop  or  persons  so  making  de- 
finill  shall,  for  the  non-performanqe 


of  such  contract,  be  subject  to  a 
peaalty  not  exceeding  the  amount 
of  the  value  of  the  stock  agreed  to 
be  transferred  for  the  first  instal- 
ment/* 

(a)  1  Swanst.  377,  981. 

{h)  I  Meriyale,  ^10,  6^4. 

(c)  1  Anstr.  110. 

(rf)  7  Dowl.  &  R.  690 ;  1  Carr. 
&  P.  368 ;  5  Bamew.  It  C.  196. 

(e)  1  Rutssel,  297. 
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Exch-CLiuEq,  paid,  or  supposed  to  have  been  paid,  on  the  purchase  df 

this  estate,  to  Harbin  ^  Hooper,  and  interest,  repaid  to 
the  plaintifFs.  I  presume  that  those  who  represent  Mr. 
Hiek9y  admit,  that  if  interest  is  to  be  allowed  on  the  one 
side,  rent  must  be  accounted  for  on  the  other,  or  at  least  thai 
the  one  must  be  set  off  against  the  other.  The  question  I 
have  to  dispose  of  is,  whether  the  plaintiffs  are  entitled  to 
any  part  of  the  relief  sought  by  them. 

The  first  part  of  the  relief  I  should  think  I  hardly  had 
a  right  to  grant,  unless  the  plaintiffs  had  been  able  te 
make  out  a  case  of  fraud,  or,  if  I  may  use  the  expres- 
sion, a  case  nearly  amounting  to  a  fraud;  because  it  is  ad- 
mitted in  the  argument  that  Mr.  Morant  has  a  clear  legal 
right  to  the  possession  of  this  estate.  It  is,  however, 
contended,  that  there  are  equitable  circumstances  which 
ought  lo  induce  the  Court  to  interpose  against  that  clear 
legal  right,  and  to  say,  that,  in  equity,  he  is  bound  to 
abandon  that  legal  right,  and  to  make  a  valid  conveyance 
of  this  estate  to  Mr.  Hicks,  in  the  teeth  of  his  own  legal 
right.  Now,  the  circumstances  which  are  supposed  to 
entitle  Mr.  Hicks  to  that  relief,  are  great  delay  and  iiegli- 
gence  on  the  part  of  Mr.  Morant,  The  impression  which 
the  argument  and  the  facts  of  the  case  have  made  upon 
my  mind,'  is,  that  there  has  been  a  great  deal  of  very  gross 
negligence  on  both  sides;  but  if  there  be  any  side  on 
which  that  negligence  preponderates,  it  is  on  the  side  of 
Mr.  Hicks.  Mr.  Hicks  bought  this  land  of  the  testa- 
mentary guardians  of  Mr.  Morant,  and  not  of  Mr.  Mo- 
rant himself.  He  bought  it  under  the  authority  of  the 
act  of  Parliament.  He  knew,  for  whether  he  did  in  fact 
know  it  or  not,  I  must  take  him  to  have  known  it,  that 
the  persons  of  whom  he  was  purchasing  were  exercis- 
ing a  power;  and  that  he  could  have  no  title  to  this 
estate,  unless  the  sum  of  money  for  which  it  was  bought 
was  actually  paid  into  the  Bank  of  England,  to  the  pub- 
lic use.     He  also  knew  from  the  beginning  that  this 
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was  not  done.     I  may  infer  this.  I  think  irresistibly,  from  Exek.Ch.iHEq. 

the  circumstance,  that,  during  the  whole  of  his  life,  he 

continued  to  hold  the  estate  without  any  title  whatever; 

no  instrument  of  conveyance  being  ever  delivered  to  him, 

or  to  any  person,  that  I  can  find,  for  his  benefit.  It  was  in 

the  hands  of  those  persons  who,^  1  think,  in  the  argument, 

the  counsel  for  Mr.  Marant  admitted  very  properly  were 

the  agents  for  the  testamentary  guardians.   Besides,  I  must 

take  him  to  have  known  as  a  fact,  that,  if  this  purchase  had 

been  completed  in  the  way  required  by  law,  he  never  would 

have  had  to  pay  any  land-tax  for  an  estate  so  bought;  for  it 

is  recited  in  the  very  deed  executed  by  himself,  that  it  was 

discharged  from  the  land-tax.  I  therefore  take  it  to  be  clear, 

that,  from  the  time  he  entered  into  this  estate  in  1803  down 

to  his  death,  he  knew  perfectly  well  that  he  was  hoId-> 

ing  this  estate  as  the  meris  tenant  at  will  of  the  persons 

who  were  the  legal  holders  of  it,  the  conveyance,  under 

which  he  claimed,  never  being  executed;  and  therefore 

that  he  was  liable  to  be  turned  out  at  any  moment    Well, 

then,  under  these  circumstances  he  continues  to  hold  the 

estate,  and  never  during  the  whole  of  that  time  was  any 

thing  said  about  the  conveyance,  till  an  application  was 

made  by  the  solicitor  in  the  present  suit^  I  believe.   Hicks 

continues  to  hold  this  estate,  and  to  pay  the  land-tax, 

without  ever  inquiring  whether  the  proper  steps   had 

been  tak«n  to  give  him  a  title  to  this  estate,  and  without 

ever  calling  for  that  title  from  any  one.     Now,  I  take  it 

for  granted,  I  think  I  am  bound  to  do  so,  that  Messrs. 

Harbin  ^  Hooper^  the  persons  to  whom  this  money  was 

paid  or  supposed  to  be  paid,  were  the  agents  of  the  vendors. 

I  think  Mr.  Hicks  is  entitled  to  all  the  benefit  arising  from 

that  fact.     Harbin  Sf  Hooper  were  the  agents   of  the 

vendors,  who  charged  them,  as  indebted  to  them  for  the 

purchase-money,  the  sum  of  138/.,  which  could  only  have 

been  upon  the  footing  of  their  being  the  agents  of  the 
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had  paid  any  thing,  the  vendors  would  have  been  indebted 
to  him.    That  is  not  the  way  in  which  it  is  stated,  but  the 
vendors  charge  them  with  138/.;  and*  therefore,  upon  the 
evidence  in  the  ease,  I  think  Mr.  Hicks  is  clearly  entitled 
to  the  benefit  of  that  fact,  whatever  that  benefit  may  be* 
Now,  taking  as  a  clear  fact,  that  be  is  entitled  to  consi- 
der these  persons  as  the  agents  of  the  vendors,  who  were 
the  vendors?     The  vendor  was  not  Mr.  Morant^  but  they 
were  persons  under  the  act  of  Parliament  exercising  the 
power  of  testamentary  guardians;  and  if  the  transaction 
bad  remained  unfinished  and  unsettled,  as  in  fact  it  did, 
,  at  the  time  Mr,  MorarU  came  of  age,  I  do  not  know  that 
there  is  aiiy  power  in  the  country  that  could  have  compet- 
ed him  to  complete  it.    He  might  have  said,  ''  I  will  not 
sell  it,"  or  ''  I  will  keep  it  for  myself;"  and  therefore  it  seems 
tome  to  be  a  clear  proposition,  that  the  resource  or  remedy 
which  Mr.  Hicks  would  have  had,  would  have  been  against 
Harbin  ^  Hooper,  as  the  possessors  of  this  moneyi  or 
against  those  persons  as  whose  agents  they  had  at  that  time 
received  it>  that  is,  against  Mr.  Iremonger  and  Mr.  Skanl^ 
HU  remedy,  therefore,  was  against  them,  and  that  remedy 
he  never  tliouglit  fit  to  seek ;  so  that  he  remains  all  this 
time  in  possession,  without  title,  acting  in  such  a  way 
as  to  shew  that  he  knew  his  tiile  was  not  complete:   he 
made  no  demand,  it  appears,  of  any  kind  whatever^  and  in 
that  situation  be  left  Mr*  Morant,  I  do  not  say  Mr*  Mort^ 
was  not  guilty  of  laches,  I  think  he  was ;  but  the  quea* 
tion  is,  whether  it  was  so  gross  on  one  side  as  to  counter^ba- 
lance  it  on  the  other,  and  to  entitle  this  Court  to  take  fram 
Mr.  Morant  the  estate  for  which,  in  point  of  fiu^t,  he  has 
never  received  the  money?   Now>  it  appears  that  Mr.  ifcH 
rcmt  certainly  had  sufficient  notice,  very  soon  after   he 
came  of  age,  of  sales,  and  that  this  sale  had  not  been 
carried  into  execution ;  and  that  be  never  took  those  steps 
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which  I  think  he  ought  to  have  taken:  but,  I  think,  on  Exeh.Ck.inEq. 

1829. 
the  other  hand,  Mr.  Hicks  ought,  upon  Mr.  Mor ant's  com- 
ing of  age,  to  have  gone  to  him  and  said :  **  Sir,  there  is 
this  estate  which  has  not  been  properly  conveyed  to  me, 
now  I  insist  upon  your  conveying  it  to  me,  I  will  take 
care  the  money  shall  be  paid  to  you,  but  the  estate  must  be 
mine."  Instead  of  that,  he  remains  quiescent  for  many 
years  afterwards,  as  did  also  Mr.  Morant;  the  latter,  how- 
ever, took  a  step  which  has  raised  the  great  doubt  in  my 
mind  upon  this  subject;  that  is,  he  treated  Harbin sl^  his 
debtor  for  this  sum  of  money,  and  took  a  security  from 
him ;  and  though  it  was  a  fruitless  one,  in  consequence  of 
the  small  value  of  the  estate  he  took  as  a  security,  still  he 
treated  it  as  his  demand.  Undoubtedly  he  treated  it  as 
his  demand,  but  I  do  not  think  that  this  was  doing  any  in- 
jury to  Mr.  Hicks.  It  was  in  fact  an  advantage  to  him, 
as  he  was  remaining  in  possession  of  the  estate.  If  the 
effect  of  that  had  been  as  is  contended,  and  that  he  had 
released  any  person  as  against  Mr.  Hicks  by  that  act, 
then  I  fihould  have  thought  that  a  case  approaching  to 
fraud  would  have  arisen,  and,  perhaps,  there  might 
have  been  a  strong  ground  either  for  the  one  relief  or 
the  other;  but,  in  the  view  that  I  take  of  it,  there  was 
nothing  which  Mr.  Morant  could  have  done,  except  by 
actually  receiving  the  money  and  making  himself  by  that 
receipt  answerable,  which  could  have  discharged  HickSf 
however  it  might  have  released  Harbin,  or  the  execu- 
tors of  his  father,  the  testamentary  guardians,  against 
whom  I  think  the  legal  demand  of  Mr.  Hicks  was,  be- 
cause it  was  in  a  transaction  with  them,  he  had  bought 
of  them,  he  had  paid  the  money  to  their  agents,  and,  pay- 
ing the  money  to  their  agents,  they  would  have  been 
answerable  to  him;  and  it  is  against  them,  or  their  repre- 
sentatives, as  it  seems  to  me,  if  there  is  any  equity  in  this 
case,  that  the  equity  ought  to  be  enforced.     That  is  the 
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Exch.Ck.inEq,  impression  I  have  upon  this  case,  and  I  do  not  think  the 

claim  of  Mr.  Morant,  treating  it  as  his  money,  binds  Mr. 
Hicks  J  either  not  td  claim  that  money  of  Harbin  S^  Hooper^ 
or  not  to  claim  it  of  Iremonger  and  Shard,  if  they  were 
at  this  moment  forthcoming. 

Upon  these  grounds,  I  think  I  am  not  entitled  to  make 
this  decree,  either  in  the  one  aspect  or  the  other;  because 
I  think  that  Mr.  Hicks'  laches  was  extreme  in  permitting 
matters  to  remain  in  their  present  situation.  Though  he 
had  the  possession  of  the  estate,  he  knew  very  well  under 
what  circumstances.  And  as  Mr.  MoratU  is  not  barred  by 
time,  I  am  unacquainted,  according  to  my  present  opinion, 
with  any  equity  that  can  prevent  him  from  taking  it.  The 
transaction  between  Mr.  Morant  and  Harbin  principally 
raises  the  doubt  in  my  mind ;  and  if  I  should  alter  my 
opinion  and  receive  a  different  impression,  I  will  mention 
it  again.  In  the  meantime,  I  think  this  bill  ought  to  be 
dismissed,  but,  in  consequence  of  these  transactions,  with- 
out costs. 

Bill  dismissed  without  costs. 


June  5th. 


Jones  r.  Green. 


ture,  a  ftirro  and  JBY  an  indenture  of  lease,  dated  16th  August,  1813, 
miicditoatenant  Richard  Day  demised  and  leased  a  farm  and  lands  at 
'^d  luo^*^  d*"^  fitf^rfcy,  in  the  county  of  Kent,  to  one  John  Sohnum^  his 
and  subject  to  executors,  administrators,  and  assigns,  for  a  term  of  four- 
payments,  in      teen  years,  from  the  29th  September,  1814,  at  the  yearly 

case  the  tenant 
should  not  crop, 

manure,  and  manage  the  farm  in  manner  therein  specified  and  covenanted ;  and  also  in  case  the 
tenant,  in  the  last  three  yean  of  the  term,  should  sow  more  than  seventy  acres  of  dofer  in  oac 
year,  the  additional  rent  of  lOA  an  acre  for  every  acre  above  seventy  acres,  for  the  residue  of  die 
term : — Held^  that  the  additional  rents  were  in  the  nature  of  liquidated  damages,  and  not  of  penal- 
ties; and  therefore,  on  a  bill  filed  by  the  landlord  for  a  discovery  of  breaches  of  the  covensuiu  in 
aid  of  an  action  at  law,  a  plea  that  the  dincovery  might  subject  the  tenant  to  penalties,  was  over- 
ruled. 
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rent  of  SOO/.y  and  such  other  additional  rents  as  therein-  Exeh.Ch.inEq. 
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after  mentioned ;  and,  by  such  lease,  John  Solomon^  for     v 
himself^  bis  heirs,  executors,  administrators  and  assigns^        Jonbs 
covenanted  and  agreed,  that  he,  his  executors,  adminis-       qmv, 
tratora  and  assigns,  should  and  would  repair  and  keep  in  /^^JU.     V^^o 
repair  the  said  farm,  buildings,  and  premises,  in  the  man- 
ner therein  mentioned ;  and  should  and  would,  during  the 
term  thereby  demised,  use  and  manage  the  meadow  and 
pasture  land,  and  plough  and  sow,  till,  crop,  use,  and 
manage  in  a  careful  and  husband-like  manner,  the  arable 
lands  thereby  demised,  and  crop,  manure,  and  manage  the 
said  farm  and  lands  in  the  manner  therein  particularly 
mentioned  and  specified  ;  and  also,  that  he  the  said  John 
Soloman^  his  executors,  administrators  or  assigns,  should 
not  nor  would  (U  any  time  during  the  last  three  years  of 
the  said  term^  sow  more  than  seventy  acres  of  clover  in  one 
year^  or,  if  he  did  so^  shotdd  pay  an  additional  rent  of 
lOLfar  every  acre  above  seventy  acres,  for  the  residue  of 
the  said  term,  in  the  same  manner  and  at  the  same  times 
as  the  said  annual  rent  of  200/.  was  to  be  paid  and  pay- 
able. 

Shortly  after  the  execution  of  this  lease,  the  fee-simple 
and  reversion,  expectant  on  the  determination  of  the  lease, 
became  vested  in  the  plaintiff. 

In  the  year  1832,  the  lease  of  the  said  premises  became 
assigned  to  and  vested  in  the  defendant,  who,  in  that  year, 
entered  into  the  possession  and  occupation  of  the  fonn, 
lands,  and  premises,  as  the  tenant  thereof  under  the  said 
lease,  and  he  continued  to  hold  the  same  as  the  lessee  or 
assignee  of  the  lease,  or  as  tenant  thereof,  under  and  sub- 
ject to  the  covenants  contained  in  the  said  lease,  until 
September,  1828,  when  the  term  of  fourteen  years  expired; 
and  the  defendant  paid  the  rent  for  the  premises  to  the 
plaintiff  some  time  before  and  until  the  expiration  of  the 
lease,  when  the  defendant  retired  from  and  quitted  the 
possession  of  the  farm  and  lands. 


V. 

Gbien. 
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Exeh.Ck.inEq,  In  February,  1829,  the  pUuntiff  filed  bis  bill»  alleging 
^  18g9^  ^j^^^  during  the  latter  part  of  the  time  the  defendant  heW 
Jokes  and  Occupied  the  farm  and  lands,  and  within  the  last  two 
or  three  years  of  the  said  temii  the  defendant  was  guilty 
of  and  committed  the  various  breaches  of  the  ooTenants 
contained  in  the  said  leasee  mentiotied  and  specified  in  the 
bill;  and  that  he  had  mismanaged  and  ttiiscultivated  the 
farm  and  lands  in  the  several  particulars  and  respects 
stated  in  the  bill.  The  bill  further  alleged,  that  the  plain^ 
tiff  had  sustained  great  loss  and  injury  by  the  mismanage- 
ment of  the  farm,  and  by  the  breaches  of  the  covenants; 
and  that  the  defendant  had  left  the  farm  and  buildings  in 
an  impoverished  and  dilapidated  state;  and  that  the  plaintiff 
had  brought  an  action  against  the  defendant  to  recover 
compensation  for  the  damage  done  to  the  farm,  but  in 
which  he  was  unable  to  proceed  with  effect  without  a  dis- 
covery.    The  bill  prayed  a  discovery. 

The  defendant,  as  to  so  much  of  the  bill  as  called  upon 
him  to  discover  whether  he  had  not  committed  some,  and 
what  breaches  of  the  covenants  or  agreements  contained 
in  the  lease  (so  far  as  such  covenants  and  agreements  re- 
lated to  the  selling,  disposing,  or  carrying  from  off  the 
demised  land  and  premises  any  of  the  hay,  clover,  straw, 
or  turnips,  or  any  of  the  halme  there  arising,  or  to  the 
sowing,  at  any  time  or  times  during  the  last  three  years  of 
the  demise  made  by  the^aid  lease,  more  than  seventy  acres 
of  corn  in  any  one  year) ;  and  whether  the  defendant  did 
not  take  and  oSrry  from  the  farm  and  lands,  and  sell  and  dis- 
pose of  a  great,  or  some  and  what  quantity  of  the  hay, 
straw  and  halme  which  grew  or  was  produced  on  the  farm, 
without  bringing  back  a  sufficient  and  proper  quantity  of 
dung  or  other  manure  for  the  improvement  of  the  land; 
and  whether  the  defendant  did  not,  in  the  three  last  years 
of  his  holding,  or  in  one,  and  which  of  those  years,  plough 
up  and  sow  with  corn,  some  and  what  greater  number  of 
acres  of  arable  land  than  he  was  entitled  to  do,  under  the 
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coTeiuinte  and  agreement  in  the  isid  lease ;  the  defendant  ^^^  Ok.  im  Bq. 
pleaded  the  lease  of  the  16Ui  Atiguti,  1813,  by  which  the     sJ.J^!L/ 
seTeral  lands  in  the  plea  detcribed  were  demised  unto        Jones 
the  said  John  Sohmotti  his  executors,  administrators  and       ombk. 
assigna,  from  the  S9th  of  September,  1814,  for  the  term  of 
fourteen  years,  yielding  and  paying  therefore,  yearly  and 
every  year,  during  the  said  term,  unto  the  said  Richard 
Day,  his  heirs  and  assigns,  the  yearly  rent  or  sum  of  SOO/., 
by  equal  half-yearly  payments,  free  and  clear  of  the  land-* 
tax,  and  all  other  rates,  taxes,  deductions,  impositions  or 
abatements  whatsoever,  parliamentary  or  parochial,  (except 
the  property  tax);  and  further  yielding  and  paying  unto  the 
said  Richard  Day,  his  heirs  and  assigns,  the  further 
yearly  rent  or  sum  of  SO/,  for  each  and  every  acre  of  the 
meadow  or  pasture  land  thereby  demised,  which  should  at 
any  time  or  times  during  that  demise  be  ploughed,  digged, 
broken  up,  or  converted  into  tillage,  contrary  to  the  cove- 
nant thereinafter  mentioned,  and  so  in  proportion  for  a 
greater  or  less  quantity  than  an  acre,  (except  as  therein  is 
mentioned  and  allowed);  and  by  which  indenture  the  said 
John  Solomon,  for  himself,  his  executors,  and  administra- 
tors, did  covenant  with  the  said  Richard  Day,  his  heirs  and 
assigns,  amongst  other  things,  in  manner  following,  that  is 
to  say,  that  he  the  said  John  Solomon,  his  executors  or 
administrators,  should  and  would,  yearly  and  every  year, 
during  the  term  thereby  granted,  inbarn  or  stack  on  the 
sud  demised  premises  all  the  corn,  grain,  hay,  clover,  or 
other  stover,  which  should  arise  on  the  said  demised  pre- 
mises, or  any  part  thereof,  and  should  not  nor  would  sell, 
dispose,  or  carry  from  off  the  said  demised  lands  and  pre- 
mises, any  of  the  hay,  clover,  straw,  or  turnips,  or  any  of 
the  halme  there  arising,  but  should  and  would  spend  and 
consume,  with  his  and  their  cattle  or  otherwise,  upon  some 
part  of  the  premises  thereby  demised,  and  not  elsewhere, 
all  such  bay,  clover,  straw,  and  turnips,  unless  the  said 
John  Solomon,  his  executors  and  administrators,  should,  for 
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Bjtek,  Ch.  in  Rq,  every  load  of  hay,  clover  or  stover,  straw  or  turnips,  so 
^  '  ^     or  disposed,  or  carried  from  off  the  said  demised  premises, 

J0NC8        bring,  lay,  spread  and  bestow,  in  a  husband-like  manner,  on 
Orbin.       some  part  or  parts  of  the  said  demised  lands  and  premises, 
where  most  wanting,  one  full  waggon  or  cart  load  of  good 
dung  or  lime,  for  bettering  and  improving  the  said  lands,  un- 
der the  penalty  of  5/.  for  every  waggon  or  cart  load  of  hty, 
clover  or  stover,  straw  or  turnips,  so  taken  or  sold  fromoif 
the  said  premises ;  and  also,  that  the  said  John  Solomon^  his 
executors  or  Administrators,  should  not  nor  would,  at  any 
time  or  times  during  the  last  three  years  of  that  demise, 
sow  more  than  seventy  acres  of  com'in  any  one  year,  upon 
penalty  of  forfeiting  and  paying  to  said  Richard  Day ^  his 
heirs  and  assigns,  the  sum  of  10/.  for  every  acre  over  and 
above  the  said  seventy  acres  so  sown,  and  so  in  proportion 
for  every  greater  or  lesser  quantity  than  an  acre;  such  ad- 
ditional rent  to  be  paid  and  payable  for  the  residue  of  the 
said  term  of  fourteen  years,  at  the  times  and  in  the  manner 
therein  before  mentioned  for  the  payment  of  the  said  re^ 
served  rent  of  200/. 
The  plea  was  supported  by  an  answer. 

Mr.  Treslove  and  Mr.  Robert  Roupell,  in  support  of  the 
bill. — Though  the  remedy  is  at  law  upon  the  covenant,  yet 
it  is  in  the  nature  of  liquidated  damages,  and  not  of  a  penal- 
ty, and  therefore,  for  the  purpose  of  ascertaining  the  da- 
mages, the  plaintiff  is  entitled  to  a  discovery  in  a  Court  of 
Equity.      Rolfe    v.   Peterson  {a)f    Aylett    v.    Dodd{b\ 
Benson  v.  Gibson  (c),   Woodward  v.  Gyles  (cf),  Blake  v. 
East  India  Company  {e).    It  has  been  decided  that  where 
a  person,  as  in  the  present  case,  by  his  own  agreement* 
subjects  himself  to  a  payment  in  the  nature  of  a  penalty, 
if  he  does  a  particular  act,  a  demurrer  to  a  discovery  of 

(a)  2Bro.P.C.Toml.edit.436.  (rf)  2  Vera.  119. 

(6)  2  Atk.  238.  (e)  2  Ch.  C.  199, 

(c)  3  Atk.  395. 
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that  act  wHl  not  hold.   Richards  v.  Cole^  in  Chancery ^  Exch.ch.inEq. 
1779  (o).  v_!^ 

Jones 

Mr.  Tinnetff  for  the  plea. — This  being  the  case  of  a  grecn. 
lease  under  seal,  and  not  a  mere  agreement,  the  action 
at  law  must  necessarily  be  for  a  breach  of  covenant,  and 
must  seek  to  recover  the  exact  penal  rent  reserved  and 
made  payable  by  the  lease  and  covenant ;  and  therefore, 
at  law,  the  plaintiff  will  recover  a  penalty,  and  not  damages, 
as  on  an  implied  assumpsit  The  distinction  between  instru- 
ments under  seal  and  those  which  are  not,  is  now  well 
established:  if  not  under  seal,  the  action  is  on  a  mere 
implied  assumpsit,  and  the  damages  appearing  to  be  sus- 
tained, are  recovered ;  but  not  so  where  the  instrument  is 
under  seal.  This  was  formerly  so  at  law,  with  respect  to 
actions  on  bonds,  where  the  Courts  only  looked  to  what 
was  under  hand  and  seal,  and  Equity  for  a  length  of  time 
interfered.  In  this  case,  it  is  clear  a  Court  of  law  could 
not  give  any  thing  beyond  the  5/.  penalty.  The  form  of 
remedy  which  the  plaintiff  has  taken,  is  one  under  which 
he  can  only  recover  the  penalty,  and  not  damages.  In 
Richards  v.  ColCf  the  tenant  had  expressly  covenanted 
not  to  do  particular  acts,  with  a  proviso  that,  if  he  should 
do  those  acts,  then  he  should  pay  a  given  sum.  In  the 
present  case,  the  proviso  in  the  lease,  that,  if  above  seventy 
acres  be  ploughed,  10/.  per  acre  shall  be  paid  for  the  resi- 
due of  the  term,  is  absolute,  whether  the  land  be  again 
converted  into  meadow  or  not.  The  land  being  therefore 
turned  into  com  land  for  one  year,  subjects  the  party  to  a 
penalty  of  10/.  an  acre  for  the  residue  of  the  term,  which 
must  be  clearly  considered  as  a  penalty,  and  not  in  the  na- 
ture of  damages. 

Lord  Chief  Baron. — This  is  a  case  of  considerable 
consequence;  but  I  do  not  feel  sufficient  doubt  upon  it 

(a)  Lord  Red.  on  PI.  3rd  edit.  159. 
VOL.  III.  X 
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Kech,  Ch,  in  Eq.  ^o  take  any  time  to  consider  of  it.  I  have  an  extremely 
^  1829.  ^  clear  opinion  that  this  plea  must  be  over-ruled.  Much 
Jones  Controversy  has  arisen  in  this  case  in  consequence  of  the 
Oreev.  word  "  penalty"  being  used  in  some  parts  of  the  lease^  whilst 
in  other  parts  the  words  *^  compensation*^  and  **  additional 
rent*'  are  used.  I  do  not  think  it  is  a  fair  way  of  treat- 
ing this  case,  to  consider  it  as  depending  upon  the  use  of 
these  words ;  but  that  it  ought  to  be  considered  upon  the  na* 
ture  and  substance  of  the  stipulations  with  respect  to  each 
other.  Since  the  case  oiRolfe  and  Petersofi,  in  the  House 
of  Lords,  in  all  cases  between  the  landlord  and  tenant, 
whether  the  term  used  has  been  "  penalty**  or  *'  liquidated 
damages,"  or  "  additional  rent,**  or  any  other  similar  expres- 
sion, it  has  always  been  considered,  on  the  authority  of 
that  case,  as  the  rule  of  the  Court,  that  it  should  not  be 
considered  as  a  penalty,  in  order  to  protect  the  defendant 
from  answering,  but  as  stipulated  damages,  or  additional 
rent,  and  as  entitling  the  plaintiff  to  a  discovery  of  the 
transaction.  I  am  the  more  confirmed  in  this,  when  I 
recollect  the  case  of  Pulteneyand  Shelion{a);  since  which 
it  has  been  the  constant  habit  of  Courts  of  equity  to  inter- 
pose on  behalf  of  a  party  who  has  been  guilty  of  a  breach 
of  covenant,  by  injunction,  which  they  could  not  do,  if  in 
truth  he  could  in  any  case  protect  himself  from  that  dis- 
covery which  the  Court  of  equity  usually  gives;  and» 
therefore,  I  do  not  care  whether  the  expression  **  penalty" 
or  "  stipulated  damages  *'  is  used ;  it  is  the  substance  of  the 
thing  for  which  the  payment  is  intended  to  be  made,  and 
it  is  a  compensation  stipulated  to  be  paid  for  the  misman- 
agement of  the  farm.  It  has  been  said,  and  very  ingeni- 
ously, in  order  to  distinguish  this  from  a  case  referred 
to  in  a  book  of  very  great  authority,  that,  in  that  case,  the 
tenant  had  actually  himself  covenanted  not  to  do  the 
thing  for  which  the  additional  payment  was  to  be  made, 

(a)  5  Vea.  147,  260. 
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which  the  defendant  has  not  done  here.     Now.  I  will  not  Exeh,Ch.inEq, 

1829 

undertake  to  decide  whether,  by  taking  possession  and  '  > 

holding  under  that  instrument,  the  defendant  is  not  pre-  Jones 
eluded  from  saying  he  did  not  covenant  to  do  those  things.  grebn. 
I  think  he  has  covenanted;  and  I  think  the  case  comes 
directly  within  the  principle  of  that  mentioned  by  Lord 
Redesdale,  in  that  respect;  but  if  he  has  not  covenanted, 
the  action  cannot  be  maintained :  whilst,  if  I  were  to  al- 
low this  plea,  it  would  prevent  the  Court  of  law  from 
giving  the  plaintiff  that  remedy  which  he  is  entitled  to,  if 
there  is  such  a  covenant.  If  the  defendant  chooses  to  come 
bare,  and  say  there  are  penalties,  and  I  am  desirous  to 
know  the  quantum  damnificatus,  then  it  is  competent  for 
this  Court,  or  any  Court,  to  take  the  same  course  under 
these  circumstances,  which  the  House  of  Lords  did  in  the 
case  o{  Rolf  and  Peterson  f  to  ascertain  whether  these  are 
noi  stipulated  damages,  or  whether  they  are  penalties,  m 
which  a  Court  of  Equity,  as  a  Court  of  Equity,  will  inter- 
pose and  direct  an  issue  to  ascertain  the  quantum  damni- 
ficaius.  I  think,  that  to  pursue  any  other  course  would 
be  an  extremely  inconvenient  one  to  persons  standing  in 
the  relative  situation  of  landlord  and  tenant,  as  it  would 
have  the  effect  of  protecting  the  tenant  from  paying  that 
additional  rent  which  he  has  contracted  to  pay.  I  think  I 
should  do  very  great  mischief  and  injustice  to  the  landlord, 
if  I  protected  the  defendant  from  this  discovery;  and, 
therefore,  I  think  the  plea  should  be  over-ruled. 

Plea  over-ruled. 


Gaskell  r.  Gaskell.  J^«»«  ^I'A- 

M  HE  Master  having  made  his  report  in  this  case,  ex-  This  Court  does 
ceptions  were  taken  to  it  on  the  part  of  the  defendant  JJIi  the^inioo*' 

of  a  Court  of 
law,  as  the 
Court  of  Chancery  does,  but  only  directs  the  matter  to  be  heard  before  the  full  Court. 
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£ccA.  Cft.m£f.  Beitff  Gtiskells  and  those  exceptions  now  coining  on  to  be 
V  argued — 

Gaskell 

V, 

Gaskell.  Mr.  Spence  and  Mr.  Lowndes,  for  the  defendant  Betig 

Gaskell,  requested  to  have  the  question  of  appropriation 
put  into  a  train  for  trial  in  a  Court  of  law;  and  suggested 
that  a  case  should  be  sent  to  the  Court  of  Common  Pleas. 


The  Lord  Chief  Baron  said — That  course  never  had 
been,  and  he  did  not  think  it  could  be  taken  in  this  Court. 
The  only  thing  he  could  do,  would  be  to  direct  the  excep- 
tions to  be  set  down  for  hearing  before  the  whole  Court. 

It  was  subsequently  stated,  that  the  plaintiff  had  insti- 
tuted a  suit  in  respect  to  the  same  matters  in  the  Court  of 
Chancery;  upon  which  the  Lord  Chief  Baron  observed, 
that,  under  the  circumstances,  he  would  over-rule  the  ex- 
ceptions. He,  at  the  same  time,  did  not  think  the  parties 
at  all  to  blame  in  going  to  the  Court  of  Chancery,  as  that 
Court  could  put  the  matter  into  a  course  for  trial  at  law, 
which  this  Court  could  not. 


end  of  EASTER  TERM  AND  SITTINGS  AFTER. 
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MEMORANDA. 


IN  the  vacation  after  Ecuier  Term,  Sir  Nicholas  Con- 
yngham  Tindal^  Knt.,  his  Majesty's  Solicitor-General^  was 
appointed  Chief  Justice  of  the  Court  of  Common  Pleas, 
in  the  room  of  the  Right  Honourable  Sir  William  Draper 
Best;  who  was  created  a  Peer  of  the  United  Kingdom,  by 
the  title  of  Baron  Wynford,  of  Wynford  Eagle,  in  the 
county  of  Dorset 

Sir  James  Scarlett;  Knt.,  was  re-appointed  his  Majesty's 
Attorney-General,  upon  the  resignation  of  Sir  Charles 
WethereU,  Knt. ;  and  Edward  Burtenshaw  Sugden,  Esq., 
was  appointed  his  Majesty's  Solicitor-General,  upon  the 
promotion  of  Sir  N.  C.  Tindal,  Knt,  and  was  knighted. 

In  the  course  of  this  Term,  William  Henry  Tinney, 
Thomas  Pemberton,  James  Lewis  Knight,  Esqrs.,  and 
the  Honourable  Charles  Ewen  Law,  were  respectively 
created  his  Majesty's  counsel  learned  in  the  law,  and  took 
their  seats  within  the  bar  accordingly. 

VOL.  III.  y 
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Winter  v.  Charter. 

Where,  upon  |  HIS  was  an  action  on  the  case,  brought  by  the  plaintiff 
a  turnpike  road  ^g^inst  the  defendant,  for  prostrating  and  removing,  and 
*'^*d?dbe^  suffering  and  permitting  to  be  prostrated  and  removed, 
completed,  but  parts  of  a  Certain  hedge  and  fence  lying  between  certain 
road  was  stop-  closes  of  the  plaintiff  and  the  defendant;  it  was  admitted 
fmst^i/by  the  ***  *®  hedge  and  fence  belonged  to  the  said  defend- 
permissionofB.,  ant,  and  that  he  had  always  kept  up  and  maintained  the 

broke  down  his 

fence  to  make  a  Same.  The  declaration  also  contained  counts  for  permit- 
new'^road^t™the  ^"S  ^^^  ^^^^  fence,  after  the  same  had  been  prostrated 
ciMeof-<#.,  but   j^jjj  removed,  against  the  will  and  consent  of  the  said 

did  not  put  up  ^     ^  '      o 

a  gate  or  fence  plaintiff,  to  be  and  Continue  prostrated  and  removed;  by 

latter  dose:—  mcans  whercof  the  plaintiff's  cattle  strayed  through  the 

trolfces^tVre  ^^^  defects,  and  thence  and  over  the  said  defendant's 

wrong-doers,  closc,  unto  and  iuto  a  certain  public  hiffhway,  and  also 

and  that  J0.  was  .  . 

responsible  for    Other  Cattle,  lawfuUy  being  and  passing  along  the  said 

highway,  strayed  over  the  isaid  defendant's  close,  and  unto 
and  into  the  said  plaintiff's  close. 

The  action  was  tried  at  the  last  Summer  Assises,  at 
Wells,  before  lAttledale,  J.,  when  a  verdict  was  found  for 
the  plaintiff,  with  Is.  damages,  subject  to  the  opinion  of 
the  Court  upon  the  following  case: — 

''  The  plaintiff  was  owner  and  occupier  of  a  close,  called 
Rook's  Oistle,  and  the  defendant  owner  and  occupier 
of  a  close,  called  Higher  Field,  otherwise  lAnhay  Field, 
both  in  the  county  of  Somerset  These  closes  were  sepa* 
rated  from  each  other  by  a  fence  or  hedge,  which  the  de> 
fendant  was  bound  to  repair,  and  both  abutted,  to  the 
south,  upon  a  certain  public  turnpike  road,  formerly 
the  Taunton  turnpike  road,  leading  from  Taunton  to 
Hartrouf  Gate:  the  access  to  the  said  close  of  the  said 
plaintiff  was  by  a  gate  opening  into  the  said  road*  By  a 
certain  order  of  the  commissioners  of  the  Taunion  Turn-* 


their  acts. 
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f)ike  Roads,  bearing  date  6tli  June,  1826,  it  was  ordered  ^ch.  of  pum, 
that  a  new  line  of  turnpike  road  should  be  made,  leading  ^ 

from  the  south-eastern  comer  of  a  certain  close,  called       Wint£r 
Lyjieh'Jive' Acres,  near  the  Lethbridge  Arms  Inn,  to  a      charter. 
certain  beech  tree  in  the  said  road  from  TautUan  to  Hari- 
raw  Gaie  aforesaid,  in  a  direction  to  the  north  of  the  said 
closes  of  the  plaintiff  and  defendant;  which  new  road  was 
to  pass  immediately  contiguous  to  the  north-east  angle  of 
the  said  plaintiff's  close.     By  the  same  order,  the  old  line 
of  tittnpike  road  was  ordered  to  be  stopped  up,  and  the 
land  and  soil  thereof  to  be  vested  in  Sir  T.  B.  Lethbridge, 
Bart.;  but  the  former  part  of  the  said  order  only  was  con- 
finned  upon  appeal  to  the  Quarter  Sessions,  and  the  old 
turnpike  road^  at  the  time  in  question,  remained  open  to  the 
puUic,  no  subsequent  order  having  been  made  for  the 
purpose  of  stopping  it  up.     The  new  line  of  road  was 
forthwith  executed;  and,  by  an  order  in  writing,  of  the 
coDunissioiiecs  of  the  said  road,  bearing  date  the  4'th 
December,  1897,  it  appeared  that  the  report  of  a  commit- 
tee appointed  by  the  said  commissioners,  stating  that  the 
said  new  road  was  completed  in  a  substantial,  sufficient, 
and  workman-like  manner,  was  received  and  approved. 
By  a  subsequent  order  of  the  said  commissioners,  bearing 
date  the  said  4th  December,  1 8£7,  it  was  ordered  that  a  pas- 
sage or  way  should  be  opened  from  the  said  new  road  to 
the  said  plaintiff's  said  close,  called  Rook's  Castle^  through 
the  hedge  and  ditch  of  the  said  close  of  the  said  defendant, 
he,  the  said  defendant,  having  consented  to  the  same  in  a 
paper  writing  produced  at  the  meeting  of  the  said  commis- 
noneis,  at  which  the  said  last-mentioned  order  was  made. 
The  said  consent  in  writing  of  the  said  defendant  was  un- 
stamped, and  in  the  terms  following :  *'  I  hereby  consent  that 
the  cooumssioners  of  the  Taunton  Turnpike  Road,  or  any 
other  person  or  persons,  may  enter  a  dose  of  land  belong- 
ing to  me  in  the  parish  of  fiishop's  Lydland,  in  the  county 
^i  Somerset^  called  the  Higher  Field,  otherwise  the  Zrin* 
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Etek.  of  Pleat,  hay  Field^  and  there  to  take  down  a  suiRcient  part  of  the 

fence  or  hedge,  at  the  north-west  comer  of  the  said  field 
or  ground,  adjoining  and  abutting  as  well  to  a  close  of  land 
called  Rook's  Castle^  in  the  occupation  of  Mr.  John  Winter ^ 
as  also  to  the  new  line  of  the  Taunton  Turnpike  Road,  nin<^ 
ning  in  a  northerly  line  from  a  field  called  Lynehrfive- 
Acres^  towards  and  unto  a  beech  tree,  in  the  parish  of 
Coombe  FloreyJ'  This  paper  was  dated  the  4th  of  De* 
eembevy  18S7.     And  was  signed  by  the  defendant. 

*'  Before  this  time,  application  had  been  made  to  the 
defendant,  for  his  consent  to  make  the  opening  through 
his  hedge  into  the  plaintifi^'s  close,  that  the  commis* 
stoners  might  be  enabled  to  stop  up  the  old  turnpike 
road  leading  from  Taunton  to  Hartrow  Gate  as  abo^'e- 
mentioned.  On  the  10th  of  the  said  month  o£  December, 
the  hedge  and  fence  of  the  said  defendant  were  removed* 
and  a  part  of  the  ditch  filled  up,  by  the  surveyor  of  the 
Taunton  Turnpike  Road,  and  by  the  directions  of  the 
commissioners  of  the  said  road,  leaving  an  open  space  suf- 
ficient for  a  gate  and  post,  and  opening  a  direct  communi- 
cation with  the  said  new  road,  across  and  over  the  site  of 
the  said  hedge  so  removed.  The  said  surreyor  told  the 
said  plaintiff*,  that  what  be  had  done,  was  by  the  direction 
of  the  trustees  of  the  road,  and  shewed  a  copy  of  the  above 
last-recited  order;  the  said  surveyor  added,  that  if  the  said 
plaintiff^  would  lend  him  a  couple  of  hurdles,  he,  the  said 
surveyor,  had  a  man  who  would  take  them  and  put  thenoi 
up  in  the  gap,  to  prevent  the  stock  from  escaping;  the 
plaintiff^,  however,  refused,  and  added,  that  he  had  a  gate 
already  from  the  old  road  into  Rook's  Castle  Field.  No 
conveyance  of  the  site  of  the  said  hedge  and  ditch,  so  re- 
moved, or  the  space  between  the  said  plaintiff's  close  and 
the  said  new  road,  was  ever  executed  by  the  said  defend* 
ant  to  the  said  commissioners,  nor  was  any  other  authority  or 
licence  whatsoever  given,  except  the  consent  in  writin^^ 
aforesaid ;  nor  had  any  licence  or  consent  been  given  by 
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the  said  defendant  to  the  said  plaintiff,  to  place  any  gate  ^\f^^^^' 

or  fence  upon,  or  to  pass  over  the  site  of,  the  said  hedge     v ^ — / 

uid  ditch,  being  the  defendant's  close,  unto  and  into  the  ^*^"* 
said  new  road;  and  it  appeared  that  the  said  plaintiff  Cbartbr. 
could  erect  no  suflScient  gate  or  fence,  in  order  to  prevent 
the  cattle  in  his  said  close  from  straying,  or  cattle  from 
without  entering  thereon  across  the  said  gap,  without 
placing  the  same  upon  or  over  part  of  the  site  of  the  hedge 
and  ditch  so  removed ;  and,  that  neither  the  said  commis- 
sioners, nor  the  said  defendant,  had,  after  the  removal  of 
the  said  he^ge,  erected,  or  caused  to  be  erected,  any  hedge 
or  fence  upon  the  spot  where  the  old  hedge  and  ditch  had 
been  removed  and  filled  up,  nor  had  any  application  been 
made  by  the  said  plaintiff  to  the  said  defendant  or  the  said 
commissioners,  upon  the  subject;  but  the  plaintiff's  close 
remained  and  continued  from  thence  until  the  commence- 
ment of  the  said  action,  and  at  the  time  of  the  trial  remain- 
ed open  and  exposed  to  the  said  new  turnpike  road."  The 
question  for  the  opinion  of  the  Court  was,  whether,  under 
these  circumstances,  the  plaintiff  was  entitled  to  maintain 
his  action. 

Jeremy t  for  the  plaintiff. — It  is  found  by  the  case,  that 
the  defendant  was  personally  liable;  and  until  his  interest 
be  devested,  his  liability  will  continue.     To  get  rid  of  that 
liability,  the  defendant  must  shew  either  that  he  has  part- 
ed with  the  possession  of  the  close  to  which  the  liability 
attaches,  so  as  to  traiisfer  the  liability,  or  that  what  has 
been  done,  was  done  in  pursuance  of  some  legislative 
authority.     Now,  the  licence  does  not  amount  to  a  trans- 
fer of  the  possession;  and  that  being  so,  it  is  clear  that  an 
action  upon  the  case  may  be  maintained  against  one  who, 
being  liable,  licenses  another  to  prostrate  his  fence.     In 
this  view,  the  language  of  the  licence  is  very  material,  it 
does  not  amount  to  a  dedication,  nor  does  it  confer  a  right 
of  way ;  it  gives  the  plaintiff  no  permanent  interest,  but  may, 
ftt  any  moment,  be  determined  at  the  caprice  of  the  de- 
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Exch,  of  Pleas,  fendant.  Can  the  act  then  be  justified  by  any  legislative 
^  authority?  To  prove  this,  it  must  be  shewn  that  the  trus- 
WiNTBR  tees  have  authority  to  make  a  passage  from  the  new  road; 
Ch\rter.  ^"^  ^^^^>  having  that  power,  they  have  strictly  pursued  it. 
The  trustees  have  no  such  authority.  The  stat.  3  Geo.  4, 
c.  1S6,  s.  88,  upon  which  the  defendant  relies,  after  pro- 
viding that  when  any  turnpike  road  shall  be  diverted,  and 
the  new  road  made,  the  new  road  shall  be  subject  to  the 
same  regulations  as  the  old,  and  that  the  old  road  shall  be 
stopped  up  and  sold,  enacts,  that  if  such  old  road  shall 
lead  to  any  lands,  &c.  which  cannot,  in  the  opinion  of  the 
trustees,  be  conveniently  accommodated  with  a  passage 
from  the  new  road,  "  which  passage  they  are  hereby  au- 
thorized to  order  and  lay  out  if  they  find  it  necessary,*^ 
then  the  old  road  is  to  be  sold,  subject  to  the  right  of  way 
to  such  lands,  &c.  Now,  the  power  to  make  a  passage, 
conferred  by  this  section,  can  only  apply  to  cases  in  which 
that  accommodation  may  be  made  by  contiguity,  atid  must 
be  inapplicable  to  lands  which  do  not  come  in  contact  with 
the  new  road ;  for,  if  the  trustees  may  go  over  any  portion  of 
the  land  of  a  third  person,  they  may  make  the  passage 
over  a  whole  field ;  and  if  over  one,  why  not  over  several. 
For  this  purpose,  they  have  no  authority  to  acquire  land 
by  purchase,  much  less  to  make  the  passage  over  the  pro- 
perty of  third  persons.  At  all  events,  as  the  old  road  was 
not,  at  the  time,  stopped  up,  and  no  order  for  that  pur- 
pose was  then  in  existence,  there  could  be  no  necessity 
for  a  passage;  and,  therefore,  in  the  greatest  latitude  of 
construction,  this  clause  could  confer  no  authority.  But, 
conceding  that  the  word  ''passage*'  may  comprehend  a 
branch  road,  still  the  trustees  have  not  pursued  their  au- 
thority. Their  first  duty  was  to  secure  to  the  plaintiflT  a 
permanent  right  of  way,  which  they  have  not  done;  for  a 
mere  parol  licence  is  revocable  at  will.  By  the  provisions 
of  the  Stat.  4  Geo.  4,  c.  95,  s.  66,  they  were  bound  to 
fence  and  protect  the  lands  adjoining  from  trespasses; 
this,  likewise  they  have  neglected  to  do.    Not  having 
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complied  with   the  provisions  of  the  statute,   they  are  ^«*-  «/  ^^^* 
wrong-doers;  and  as  there  can  be  no  obligation  upon  them,     v,^.,^^^^ 
the  land  not  being  required  for  the  new  road,  the  defend-       Winter 
ant,  who  authorized  this  act,  is  properly  responsible.  Charter. 

Rogers^  for  the  defendant. — Although  the  question  is 
of  inconsiderable  moment,  the  principle  is  of  great  import- 
ance; for,  if  these  acts  be  construed  rigidly,  the  intention 
of  the  Legislature  can  never  be  carried  into  effect.     The 
defendant  is  justified,  if  the  trustees  had  jurisdiction ;  and 
even  though  they  exceeded  their  jurisdiction,  the  defend- 
ant is  relieved,  under  the  circumstances,  from  all  liabili- 
ty.    The  new  road  ^having  been  completed,  the  trustees 
had   authority  to  make  the  passage,  under  the  statute 
3  Geo.  4,  c.  126,  s.  88.     It  is  said,  however,  that  the  old 
road  had  not  been  stopped  up,  and  that,  therefore,  there 
was  no  necessity  for  the  passage,  and  the  ulterior  powers 
of  the  trustees  did  not  arise.     It  was  absolutely  necessary 
to  make  the  passage  before  the  old  road  was  stopped ;  for, 
otherwise,  it  would  be  a  good  objection,  upon  an  appeal, 
to  say,  that,  by  stopping  up  the  old  road,  all  access  to  the 
close  would  be  taken  away.     To  say  that  the  old  road  must 
be  stopped  up  before  the  new  communication  is  made,  would 
be  in  violation  of  a  plain  enactment,  for,  until  the  access  had 
been  made,  the  road  could  not  properly  be  stopped  up.   But 
it  is  immaterial  which  precedes,  where  the  trustees  act  bond 
fide.     The  question  of  priority  b  properly  in  their  discre- 
tion; and  the  case  of  DeBeauvoir  v.  Welch  (a\  shews 
that  in  such  cases  their  discretion  is  plenary.  Indeed,  by  the 
completion  of  the  new  road,  the  old  road  is  virtually  stop* 
ped  up,  8  Geo*  4,  c.  135,  s.  86,  and  the  necessity  of  an 
order  is  dispensed  with.     This  power  of  the  trustees  must 
be  exercised  according  to  the  exigency  of  the  case,  and 
the  convenience  of  all  parties.     It  would  be  absurd  to  limit 
it  to  the  single  case  of  a  close  abutting  upon  the  road; 

(a)  1  M.  &  R.  81;  7  B.  k  C.  266. 
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Exeh.  of  puat,  and  in  the  statute  no  words  warrant  that  construction. 

1829 

'     It  is,  however,  said,  that  the  pkdntiff  has  acquired  no  per- 

WiNTBE  manent  interest  in  the  way,  and  that,  therefore,  the  trus- 
Charter,  tees  have  not  acted  within  the  scope  of  their  authority. 
By  the  83rd  .sect,  they  are  empowered  to  purchase  lands, 
but  are  not  compellable  to  do  so,  if  they  can  otherwise  ac- 
quire a  right;  and,  upon  the  principle  which  decided  the 
case  of  HoUis  v*  Goldfinch  (a),  it  is  clear  that  a  right  may 
otherMrise  be  acquired.  That  right  has,  in  this  case,  been 
acquired  by  the  consent  of  the  defendant,  and  by  the  order 
of  the  trustees,  which,  unappealed  against,  is  final  and 
conclusive,  4  Geo*  4,  c.  95,  s.  87.  It  must  be  admitted, 
that  the  trustees  have  been  guilty  of  a  nonfeasance  in 
omitting  to  fence  the  road ;  but  the  defendant,  having  re- 
linquished all  his  right  by  his  licence  and  omission  to  ap* 
peal,  cannot  be  answerable  for  their  nonfeasance. 

Jeremy  replied. 

Alexander,  L.  C.  B. — The  allegation,  upon  the  part  of 
the  plaintiff,  is,  that  the  defendant  is  bound  by  law  to 
maintain  a  fence  which  protects  his  field,  that  the  defendant 
has  not  done  so,  but  that,  on  the  contrary,  some  person,  by 
his  authority,  and  by  his  consent,  has  prostrated  that  fence, 
so  that  the  field  remains  unprotected.  Upon  this  state- 
ment there  is  a  clear  primd facie  case,  which  requires  an  an- 
swer; and  the  answer  which  the  defendant  gives  is,  that  the 
act  complained  of  has  not  been  done  by  him,  but,  with  his 
consent,  by  some  other  person,  who  is  authorized  by  legis- 
lative authority  to  do  the  act.  The  defendant  takes  upon 
himself  the  burthen  of  shewing  that  the  act  was  authorized 
by  legislative  enactment,  and  it  is  incumbent  upon  him  to 
shew  that  authority.  By  the  83rd  section  of  the  statute  3 
Geo.  4,  c.  125,  the  trustees  are  invested  with  powers  to  alter 
roads;  and  then  follows  the  88th  section,  by  which,  if  at 

(a)  1  B.  &  C.  205;  3  D.  &  R.  316. 
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all,  this  act  must  be  justified.  That  section  enacts,  '*  that  Exek.  0/  Piea$, 
when  any  turnpike  road  shall  be  diverted  or  turned,  and  s,.^^^^ 
the  new  road  shall  be  made  and  completed,  such  new  road  winter 
shall  be  in  lieu  of  the  old  road,  and  be  subject  to  all  the  cuarteh. 
provisions  and  regulations  in  any  act  of  Parliament  con- 
tained, or  otherwise,  to  which  the  old  road  was  subject, 
and  shall  be  deemed  and  taken  to  be  a  common  highway, 
and  shall  be  repaired  and  maintained  as  such;  and  the 
old  road  shall  be  stopped  up,  and  the  land  and  soil  there- 
of shall  be  sold  by  the  trustees  or  conmussioners  to  some 
person  or  persons  whose  land  adjoins  thereto,  as  in  the  act 
is  mentioned  with  regard  to  pieces  of  land  not  wanted.** 
And  then  follows  the  provision  which  applies  more  closely 
to  this  subject:  '^  but  if  such  old  road  shall  lead  to  any 
lands,  bouse,  or  place,  which  cannot,  in  the  opinion  of  the 
trustees  or  commissioners,  be  conveniently  accommodated 
with  a  passage  from  such  new  road,  which  they  are  here- 
by authorized  to  order  and  lay  out  if  they  find  it  necessary, 
then,  and  in  such  case,  the  old  road  shall  be  sold, but  subject 
to  the  right  of  way  and  passage  to  such  lands,  house,  or 
place  respectively.'*  Upon  this  latter  provision,  this  ques* 
tion  depends.  Now,  it  appears  to  me,  that  this  particular 
ease  is  not  specifically  provided  for  by  this  section ;  because 
the  framers  of  the  act  had  nothing  in  view  beyond  the 
mere  making  of  a  road  to  the  particular  place,  and  the  ne* 
cessity  of  breaking  through  the  land  of  a  third  person  did 
not  occur  to  them.  It  must  be  indifferent  to  the  parties 
in  what  manner  this  passage  is  made,  provided  the  plain- 
tiff be  put  in  the  same  situation  in  which  he  was  before  the 
road  was  diverted ;  and  it  is,  therefore,  surprising,  how 
this  question  has  arisen.  But  he  ought  to  be  put  in  the 
same  situation.  He  complsdns,  however,  that  he  has  been 
inconvenienced;  that  they  have  not  put  the  gate  and  fence 
to  protect  his  field ;  and,  in  short,  that  they  have  not  given 
him  the  way.  Now,  although  this  inconvenience  does  not 
proceed  from  the  immediate  act^  of  the  defendant,  yet,  as 
he  authorized  the  trustees  to  commit  it,  he  should  have 
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Exch.  of  Pha$,  Stipulated  that  it  should  be  done  in  such  a  manner,  that 
^  ^^^^'  .  the  obligation  cast  upon  him  by  law  might  be  complied 
Winter  With.  He  has  not  provided  for  that;  and,  as  the  trustees 
had  no  authority  to  make  the  passage  over  his  land  without 
his  consent)  they  must  be  taken  to  be  his  agents,  and  he  is 
responsible  for  their  acts.  Upon  this  ground,  without  ex- 
amining the  other  questions,  upon  which  much  might  be 
said,  I  am  of  opinion  that  this  action  is  maintainable. 

Garrow,  B.,  was  of  the  same  opinion. 

HuLLocK,  B. — I  am  of  opinion  that  this  action  was,  un- 
der the  circumstances,  sustainable,  and  that  the  verdict  is 
right.  This  is  an  action  on  the  case,  complaining  that  a 
certain  fence  running  through  the  fields  of  the  plaintiff 
and  defendant,  to  the  repair  of  which  the  defendant  is  ad- 
mitted to  be  liable,  has  been  permitted  to  be  prostrated  and 
broken  down,  by  means  of  which  the  plaintiff  haa  sustained 
an  injury.  Were  there  no  other  circumstances  in  the  case, 
the  action  would  b6  clearly  maintainable.  But  the  defend- 
ant says,  the  act  of  which  you  complain  does  not  originate 
with  me,  but  is  to  be  ascribed  to  the  trustees,  who  are  fully 
warranted  by  act  of  Parliament  in  doing  that  which  the^  did. 
If  that  could  be  made  out,  it  would  amount  to  a  complete 
defence  in  point  of  law;  but  it  has  not  been  established. 
The  order  of  the  trustees  to  stop  the  old  road  was  coram 
non  jucUce,  for  their  jurisdiction  in  that  respect  did  not 
arise  until  the  new  road  was  completed;  notwithstanding 
which,  an  order  was  made  to  divert  and  to  stop  the  old 
road,  at  one  and  the  same  time.  Were  it  necessary,  upon 
the  present  occasion,  to  give  any  opinion  upon  their  au- 
thority to  stop  up  the  old  road  now,  I  should  feel  little 
difficulty  in  saying,  that  they  have  that  power,  either  abso- 
lutely, or  subject  to  certain  restrictions.  In  this  respect 
they  must  exercise  a  discretion  as  to  reserving  a  public  or 
private  right  of  way;  for,  by  the  act  of  Parliament,  the  old 
road  cannot  be  stopped  up  or  sold,  unless  a  new  passage  can 
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be  conveniently  attained  to  the  lands  adjoining.     There  Esch.  of  Pleas, 
is  now  nothing  to  prevent  the  trustees  from  stopping  up     ^  ^829.  ^ 
the  old  road,  either  absolutely  or  conditionally.     But  ihe       winter 
question  is»  whether,  the  old  road  not  having  been  stopped  ''• 

(/HARTER* 

up,  the  trustees  were  justified,  by  the  88th  section,  in  the 
course  which  they  have  pursued.  It  seems  to  me,  that 
they  have  exceeded  their  authority.  Admitting,  for  the 
argument,  that  they  had  a  right  to  open  this  Way  into  the 
field  of  the  plaintiff^  still  they  had  no  right  to  leave  it  in 
the  state  in  which  they  did  leave  it.  They  had  lid  right 
to  impose  upon  the  plaintiff  thb  necessity  of  making  d  gate, 
or  of  incurring  any  expeilse,  he  having  a  road  which  he 
was.  entitled  to  by  law,  and  had  always  enjoyed.  It  Ihight 
have  been  different  had  they  opened  thlB  gap  and  pUt  a 
gate  there.  But  it  is  clear,  the  Legislature  contemplated 
that  the  trustees  were  bound  to  protect  the  inclosures, 
when  an  act  of  this  description  was  done,  as  is  evident 
from  the  66th  section  of  the  4  Geo.  4,  c.  95,  which,  al- 
though not  in  terms  applicable  to  this  subject,  is  sufficient 
to  shew  upon  whom  the  Legislature  intended  to  throw  the 
expense  of  fencing,  when  necessary  in  consequence  of  an 
improvement  of  the  road.  Nothing  of  this  kind  has  been 
done,  but,  on  the  contrary,  the  close  of  the  plaintiff  has 
been  left  open  and  exposed.  It  is  said,  that  there  is, an 
order  to  make  this  passage,  which,  not  having  been  ap- 
pealed against,  is  final.  But,  if  the  order  was  extra-judi- 
cial, and  they  had  no  authority  to  make  it,  the  consent  will 
be  inoperative  to  confer  an  authority,  and  the  question 
comes  to  the  same  point,  had  they  jurisdiction.  Without 
deciding  whether  the  trustees  were  premature  in  the  course 
which  they  pursued,  or  whether  they  were  authorized  at  all, 
the  ground  of  my  decision  is,  that,  if  they  were  authorized, 
they  have  not  done  that  which,  by  the  act  of  Parliament, 
they  were  bound  to  do.  They,  therefore,  were  wrong- 
doers, and  the  defendant,  who  licensed  their  act,  is  answer- 
able for  the  consequences,  and  liable  in  this  action. 
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Vaughan,  B. — I  am  of  the  same  opinion.  The  liability 
of  the  defendant  is  admitted,  unless  he  be  discharged  by  the 
act  of  the  trustees.  In  the  highest  and  lowest  offences  all 
are  principalsi  and  if  the  defendant  authorized  the  act  of  the 
trustees,  it  must  be  considered  in  the  same  manner  as  if  it 
were  done  by  his  own  hand.  This  brings  it  to  the  question, 
whether  the  trustees. had  authority  to  do  the  act  complain- 
ed of.  It  appears,  however,  that,  whatever  might  have 
been  their  authority,  they  have  not  exercised  it  according 
to  the  powers  given  to  them  by  law.  If,  by  the  88th  sec* 
tion,  they  had  power  to  make  the  opening,  they  were  not 
justified  in  leaving  it  as  they  did,  without  fencing  and  pro- 
tecting it  from  the  road  and  adjoining  close.  Upon  this 
short  ground,  I  think  that  the  action  is  maintainable. 


Postea  to  the  plaintiff. 


WicKENs  r.  Evans. 

Aa  agreement  A  SSUMPSIT.  The  first  count  of  the  declaration  stated, 
persons  carry-  that,  before  and  at  the  time  of  making  the  articles  of  agree- 
0°  uwik  andbox  ™^"^  *"^  *^®  promise  and  undertaking  of  the  said  defend- 

makers,  and  tra- 
irelling,by  them- 
selves and  their 

servants,  into  various  parts  of  England,  to  vend  trunks  and  boxes,  to  divide,  and  not  interfere 
with  certain  districts  of  theseveral cities,  lioroughs,  towns,  and  villages,  as  set  forth  by  them  od  B9ipUm*9 
Pott-map  of  England;  and  that  each,  during  his  life,  by  himself,  and  his  agents  duly  authorised, 
shall  travel  into,  to  sell  trunks  and  boxes  in  his  way  of  business,  without  any  interruption  whatso- 
ever, byeither  of  the  other  two,  during  their  joint  lives,  in  certain  cities,  boroughs,  towns,  and 
villages,  and  not  to  suffer  any  goods  in  the  said  trade  to  be  manufactured  at  their  respective  shops 
or  warehouses,  or  to  be  sent  from  their  respective  shops,  houses,  or  warehouses,  or  from  any 
other  place,  for  the  purpose  of  being  sold  or  disposed  of  on  the  ground  to  be  travelled  by  the  other 
parties  thereto;  and  not  to  aid  or  assist  any  person  to  oppose  all,  or  any,  and  either  of  the  parties  ; 
and  not  to  purchase  any  tea  chest  or  chests,  black  or  green,  at  a  higher  price  than  6{L  or  Sd.  each 
in  Oxford i  and  in  case,  at  any  time,  during  their  joint  Mies,  any  person  or  persons  shall  set  up 
and  oppose  any  or  either  of  the  parties,  to  meet  together,  and  enter  into  such  mutual  agreementt 
to  the  intent  therein  agreed  to,  as  shall  be  beneficial  to  the  mutual  interests  of  the  parties,  it  being 
declared  to  be  their  intentions  not  to  do  any  act  prejudicial  to  the  interests  of  each  other,  hut  to  mid 
and  assist  each  other  in  their  said  trade  and  business,  to  the  utmost  of  their  power,  does  not  oper- 
ate in  general  restraint  of  trade,  and,  as  an  agreement  contemplating  a  partial  restraint  only,  U 
founded  on  a  sufficient  and  valid  consideration.  Therefore,  counts  setting  forth  the  same,  and 
averring,  by  way  of  breaches,  that  the  defendant  travelled  into  the  districts  of  the  plaintiff,  and  add 
boxes  therein: — Held  good,  on  general  demurrer. 
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ant  thereinafter  next  menttoned,  the  said  plainti£P  was  a  Bnk,  ^  !>&««, 
box-maker,  and  the  trade,  basmess,  and  calling  of  a  box-     ^  ^^^'  ^ 
maker  had  used,  exercised,  and  carried  on,  and  still  did  use,      wickkms 
exercise,  and  carry  on,  to  wit,  at  Oxford^  in  the  county  of  Ox-        ^^^-^ 
fard:  and  whereas,  before  and  until  the  making  of  the  said     -  ^ 

articles  of  agreement,  the  said  plaintiff,  firom  time  to  time,  />^^  a  A^  •  ^^^. 
trayelled,  by  himself  and  his  servants,  into  various  parts  ..  \^^  aZ/T  j-jir 
of  the  country,  and  of  the  several  districts  in  the  said  ar*  /  ^^yJ.  ■  *^<^^ . 
tides  of  agreement  mentioned  and  referred  to,  for  there 
vending  trunks  and  boxes,  by  him  made  in  his  said  trade, 
business,  and  calling;  and  the  said  defendant  and  one 
William  Fletcher  also  severally  and  respectively  exercised 
and  carried  on  the  said  trade,  business,  and  calling  of  box- 
makers,  and,  severally  and  respectively,  traveDed  into  va- 
rious parts  of  the  country  and  of  the  several  districts  afore* 
said,  for  there  severally  and  respectively  vending  and 
selling  trunks  and  boxes,  to  wit,  at  Oxford  aforesaid,  in 
the  county  aforesaid ;  and  tiiereupon,  theretofore,  to  wit, 
on  &C.,  at  &c.,  by  certain  articles  of  agreement,  bearing 
date  a  certain  day  and  year,  to  wit,  &c.,  then  and  there 
made  and  entered  into,  between  the  said  William  Fletcher , 
of  the  first  part;  the  said  defendant,  of  the  second  part; 
and  the  said  plaintiff,  of  the  third  part ;  reciting,  that,  where- 
as the  said  William  Fletcher,  Daniel  Evans,  and  Joseph 
Wicienshad,  for  several  years  last  past,  travelled  into  various 
parts  of  the  country,  vending  trunks  and  boxes  for  sale,  but, 
on  account  of  the  inconvenience  and  loss  which  they  several- 
ly acknowledged  to  sustain,  by  reason  of  their  exercising 
their  trade  and  calling  in  places  which  they  wished  to  keep 
separate  and  distinct  from  each  other,  they,  the  said  /iPi j- 
Uam  Fletcher,  Daniel  Evans,  and  Joseph  Widens,  had, 
in  consideration  thereof,  agreed  to  divide  the  same,  and 
enter  into  the  terms  and  conditions  thereinafter  mentioned 
relative  to  such  division,  (that  is  to  say),  the  said  William 
Netcher,  Daniel  Evans,  and  Joseph  Wickens  did  thereby. 
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ArcA.  rf  Pitoi,  seversXtf  and  respectively,  agree  with  each  other  to  divide, 

and  not  interfere  with  certain  districts  of  the  several  cities, 
borough^  towns,  and  villages,  set  forth  on  Bowles's  Post" 
map  of  England  and  ffales,  thereto  annexed  and  referred 
to,  and  signed  with  the  respective  proper  hand-wrking  of 
the  said  William  Fletcher^  Daniel  Evans^  and  Joseph 
WickenSf  it  being  the  true  intent  and  meaning  of  the  said 
parties  thereto,  and  of  those  presents,  that  the  said  Wil^ 
liam  Fletcher  should  and  might,  at  all  times  thereafter, 
during  the  life  of  the  said  William  Fletcher  ^  by  himself  and 
his  agents  (duly  authorised  only),  travel  into,  to  sell  trunks 
and  boxes  in  his  way  of  iMisiness,  without  any  intermption 
whatsoever  by  the  said  Daniel  Evans  and  Joseph  Widens^ 
or  either  of  them,  during  their  joint  natural  lives,  in  the 
sey^ral  cUies,  boroughs,  towns,  and  villages,  marked  with 
ink,  and  set  out  with  black  cotton,  so  set  forth  and  de- 
scribed on  the  said  map,  as  aforesaid ;  and  also,  that  the 
said  Daniel  Evans  should  and  might,  at  all  times  thereaf- 
ter, during  the  life  of  him  the  said  Daniel  Evans,  by 
himself  and  his  agents  (duly  authorized  only),  travel  into, 
to  sell  trunks  and  boxes  in  his  way  of  business,  without 
any  interruption  whatsoever  by  the  said  William  Fletcher 
and  Joseph  Widens ,  or  either  of  them,  during  their  joint 
natural  lives,  in  the  several  cities,  boroughs,  towns,  and 
villages,  marked  with  ink,  and  set  out  with  black  cotton, 
so  set  forth  and  described  on  the  said  map,  as  aforesaid; 
and  also,  that  the  said  Joseph  Widens  should  and  might, 
at  all  times  thereaf);er,  during  the  life  of  him  the  said  Jo^ 
seph  WickenSf  by  himself  and  his  agents  (duly  authorized 
only),  travel  into,  to  s^lL  trunks  and  boxes  in  his  way  of  bu- 
siness, without  any  interruption  whatsoever  by  the  said 
William  Fletcher  and  Daniel  Evans,  or  either  of  them, 
during  their  joint  natural  lives,  in  the  several  cities,  bo- 
rou^s,  towns,  and  villages,  marked  with  ink,  and  set  out 
with  black  cotton,  so  set  forth  and  described  on  the  said 
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map,  as  aforesaid.  'And  it  was  thereby  further  agreed  by  *«*•  ^ ^^'^'* 
and  between  the  said  parties  thereto,  that  they,  and  each 
of  them,  should  also  be  at  liberty  to  traveli  for  such  pur- 
poses of  trade  as  aforesaid,  during  their  joint  natural  lives, 
as  aforesaid,  to  all  such  other  places  as  might  thereafter  be 
built,  although  not  set  forth  on  the  said  map,  so  as  such 
trading  should  not  interfere  with  either  of  the  said  districts 
of  the  said  parties  theretOi  so  respectively  marked  out  on  the 
saidmap,  as  aforesaid ;  and  also,  it  was  thereby  further  agreed 
by  and  between  Ae  said  parties  thereto,  that  they  should  not, 
directly  or  indirectly,  allow  or  suffer  any  goods  in  their  said 
trade  to  be  manufactured  at  their  respective  shops  or  ware- 
houses, or  be  sent  from  their  or  his  respective  shops,  houses, 
or  warehouses,  or  from  any  other  place,  for  the  purpose 
of  being  sold  or  disposed  of,  on  the  ground  to  be  travelled 
by  the  said  parties  thereto,  so  marked  out  on  the  said 
map,  as  aforesaid,  or  in  any  manner  whatsoever  partici- 
pate in  any  profits  arising  from  any  sale  of  the  said  goods 
in  such  respective  districts  as  aforesaid,  and  so  thereby 
agreed  to  be  divided  as  aforesaid ;  and  also,  should  not 
aid  and  assist  any  person  or  persons  whomsoever,  to  oppose 
all,  any,  or  either  of  the  said  parties  thereto,  in  the  said 
trade,  in  England  and  Whiles;  and  it  was  thereby  further 
mutually  agreed  by  and  between  the  said  parties  thereto, 
that  they  and  each  of  them  should  not,  nor  would,  during 
their  joint  natural  lives,  as  aforesaid,  buy  or  purchase  any 
tea  chest  or  chests,  black  or  green,  at  a  higher  price  than 
6d.  or  8dm  each  in  Oxford;  and  it  was  thereby  lastly  agreed 
by  and  between  all  the  said  parties  thereto,  that  they 
should  not,  by  themselves,  or  either  of  them  by  himself, 
nor  should  their,  or  either  of  their  servants  or  agents  in 
that  behalf,  travel  into  the  districts  of  each  other,  so  set 
forth  on  the  said  map,  or  into  any  other  place  which  might 
be  thereafter  buik,  forming  the  route  of  either  of  the  said 
parties  thereto,  in  the  way  of  their  or  his  said  trade  and 
bunness,  to  the  injury  and  prejudice  of  each  other.     And 
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Bjreh,  of  PUat,  for  the  truc  performance  of  that  agreement,  each  of  the 

said  parties  thereto  bound  himself  unto  the  other  of  thenit 
in  the  sum  of  40/.  as  to  the  sale  of  trunks  and  boxes,  and 
lOL  as  to  the  purchase  of  any  tea  chest  or  chests,  black  or 
green,  at  a  higher  price  than  above  stated,  for  each  and 
every  offence  or  infringement  of  all  or  any  of  the  clauses 
above  contained,  to  be  recovered  by  way  of  liquidated  da- 
mages, against  the  party  or  parties  who  should  be  guilty 
of  any  breach  of  that  agreement,  or  of  any  part  thereof. 
And  moreover,  it  was  further  agreed,  that  if,  at  any  time 
thereafter,  during  the  joint  natural  lives  of  the  said  par- 
ties thereto,  any  person  or  persons  should  set  up  and  op* 
pose  any  or  either  of  the  said  parties,  in  the  said  trade  of 
box  and  trunk  making  in  England  and  Wales,  then,  that 
the  said  parties  thereto  should  and  would  meet  together, 
and  enter  into  such  mutual  agreement,  to  the  intent  therein 
above  agreed  to,  as  should  be  beneficial  to  the  mutual 
interests  of  the  said  parties  thereto,  it  beins  their,  and 
each  of  their,  true  intention,  not  to  do  any  act  prejudicial 
to  the  interests  of  each  other,  but  to  aid  and  assist  each 
other  in  the  said  trade  and  business,  to  the  utmost  of  their 
power. 

Breach — That  the  said  defendant,  not  regarding  the  said 
articles  of  agreement,  nor  his  said  promise  and  under- 
taking, did,  afterwards,  to  wit,  on  &c.,  and  at  and  on  divers^ 
to  wit,  nine  other  times  and  occasions,  between  that  day  and 
the  day  of  exhibiting  the  bill  of  the  said  plaintiff  against  the 
said  defendant,  travel,  by  himself  and  his  servants  and  agents 
in  that  behalf,  into  the  district  of  the  said  plaintiff,  so  set 
forth  on  the  said  map,  in  the  way  of  his,  the  said  defendant's, 
said  trade  and  business,  to  the  injury  and  prejudice  of  the 
said  plaintiff,  and  did  thereby  commit  divers,  to  wit,  ten 
offences  and  infringements  of  the  said  articles  of  agreement 
against  him  the  said  plaintiff,  whereby,  and  according  to  the 
form  and  effect  of  the  said  articles  of  agreement,  the  said  de^ 
fendant  forfeited  and  became  liable  to  pay  to  the  said  plain- 
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tiflP  the  sum  of  40t  of  lawful  money  of  Great  Britain,  for  ^^^.f^^^'* 
each  and  every  of  the  said  offences  and  infringements  of 
the  said  articles  of  agreement  by  him  the  said  defendant, 
amounting  together  to  a  certain  large  sum  of  money,  to 
wit,  the  sum  of  400L,  &c. 

The  second  count,  after  setting  forth  the  agreement  as 
in  the  first  count,  proceeded  to  aver,  as  breaches,  that  the 
defendant,  on  divers,  to  wit,  nine  times  and  occasions, 
did  travel,  by  himself,  and  his  servants  and  agents  in  that 
behalf,  into  the  district  of  the  plaintiff,  in  the  way  of  the 
defendants  trade  and  business,  and  did,  at  and  on  each 
of  those  times  and  occasions,  sell  and  dispose  of  divers 
large  quantities  of  trunks  and  boxes,  in  the  way  of  his  said 
trade  and  business,  amounting,  in  the  whole,  to  a  large 
sum  of  money,  to  wit,  the  sum  of  3000/.,  and  thereby  hin- 
dered and  prevented  the  said  plaintiff  from  selling  and 
disposing  of  divers  and  very  many  trunks  and  boxes, 
which  he  otherwise  might  and  would  have  there  sold  and 
disposed  of,  &c.  General  demurrer  to  the  first  and  se- 
cond counts,  andjoinder  therein. 

Taunton,  W.  E.,  in  support  of  the  demurrer. — The 
agreement  stated  in  the  first  and  second  counts  of  this  de* 
claration,  operates  in  general  restraint  of  trade,  and  is, 
therefore,  void,  or  it  is  an  agreement  for  a  partial  restraint, 
without  a  sufficient  consideration.  From  the  recitals,  it 
appears  to  have  been  the  object  of  the  parties,  to  avoid 
the  inconveniences  they  experienced,  as  competitors,  from 
underselling  each  other,  which,  however,  although  a  loss 
and  a  prejudice  to  them,  was  a  benefit  to  all  the  subjects 
of  the  realm.  The  intent  of  each  party  is,  to  monopolize 
the  business  of  a  box-maker,  and  to  secure  to  himself  an 
exclusive  sale  in  the  particular  district  marked  out  on  the 
map ;  and,  for  this  purpose,  each  engages  not  to  manufac- 
ture or  sell  goods,  or  to  aid  other  persons  in  manufacturing 
or  selling  goods,  to  be  sent  into  the  districts  of  the  other 
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Exch.  qf  Pieoi,  parties,  and  not  to  travel  into  those  districts.  They  are 
*  ^  not  to  purchase  tea  chests  in  Ojfford  at  a  higher  price 
than  is  agreed  upon;  and,  if  they  meet  with  any  op- 
position, they  are  to  concert  measures  for  their  own  bene- 
fit. All  these  stipulations  are  inconsistent  with  the  policy 
of  the  law ;  and  the  combination  is  illegal.  Now,  it  is 
quite  clear,  that  any  agreement  for  the  total  restraint  of 
trade,  that  is  to  say,  an  agreement  whereby  an  individual 
is  restrained  from  trading  throughout  the  whole  realm, 
during  his  life,  is  bad ;  but  it  is  conceded,  that  a  partial 
restraint  may  be  good,  provided  there  is  a  sufficient  le- 
gal consideration.  This  distinction  has  long  been  admitted 
and  acted  upon.  Prugnell  v.  Gosb  (a).  Broad  v.  JoUyfe  (6), 
Anonymous  (c),  2  JVms.  Saunders^  156,  n.  1.  In  Clay- 
gate  v.  Batchelor  (cf),  it  was  held,  that  the  condition  of  a 
bond,  restraining  an  apprentice  from  using  the  trade  of  a 
haberdasher  within  the  county  of  Kent  and  the  cities  of 
Canterbury  and  Rochester^  for  the  space  of  four  years, 
was  against  law.  Three  reasons  are  assigned  for  this 
judgment: — "  It  is  against  the  liberty  of  a  freeman,  and 
against  the  statute  of  Magna  Charta,  cap.  20,  and  is 
against  the  commonwealth.  And  Anderson  said,  that  he 
might  as  well  bind  himself  that  he  would  not  go  to  church." 
This  decision  is  noticed  by  Parker,  L.  C.  J.,  in  his  judg- 
ment in  Mitchell  v.  Reynolds  (e),  wherein  all  the  law 
upon  this  subject  is  fully  explained.  In  Comyns's  Di- 
gest (/),  all  the  cases  are  collected,  and  the  author  lays  it 
down,  on  his  own  authority,  that '' an  obhgation  or  promise, 
which  restrains  the  total  use  of  a  man's  trade  for  four 
years,  will  be  void."  In  Davenant  and  Hurdis,  cited  in 
the  Case  of  Monopolies  (^),  an  ordinance  by  the  company 
of  Merchant  Taylors  of  London,  directing  that  every  bro- 

(fl)  All.  67.  (c)  1  P.  Wins.  181. 

(6)  Cro.  Jac.  596.  (/)  Tit.  "  Trade;'  (D). 

(c)  Moore,  114.  (g)  11  Rep.  86. 
{d)  Ow.  143 ;  S.  C.  Cro.  Eliz.  872. 
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ther  of  the  society  should  put  out  onehalf  of  his  clothes  to  R^eh.  of  piea^ 
some  brother  of  the  said  society,  who  exercised  the  art  of  ^  '  ^ 

a  cloth-worker,  was  declared  to  be  against  the  common  Wicken* 
law  and  the  freedom  of  the  subject,  and  was,  therefore,  etans.. 
adjudged  void.  In  that  case,  nothing  operated  to  the  to- 
tal  restraint  of  trade,  inasmuch  as  the  ordinance  related 
only  to  the  brothers  of  the  society.  [HuUocky  B. — But 
there  was  no  consideration  for  the  partial  restraint.] 
There  was  a  latent  consideration  arising  from  the  obe- 
dience due  from  every  member  to  the  laws  of  the  com- 
pany, and  an  indirect  benefit  springing  out  of  this  bye 
law.  The  result  of  the  decisions  relative  to  the  adequacy 
of  the  consideration  is,  that  there  must  be  an  extrinsic, 
foreign,  and  collateral  consideration,  dehors  the  instru- 
ment, and  not  merely  such  as  arises,  as  in  this  case,  only 
upon  the  face  of  the  instrument  itself.  That  was  the  case 
in  Homer  v.  Askford  (a).  But,  supposing  that  is  not  ne- 
cessary, the  only  consideration  here  expressed  amounts  to 
an  illegal  combination  between  the  three  parties,  to  obtain 
a  monopoly  in  their  trade,  throughout  England.  Such  a 
combination,  if  good  in  tne  case  of  three  persons,  must  be 
equally  so  with  regard  to  any  number.  Thus,  the  brewers 
or  distillers  in  London  might  enter  into  a  similar  agree- 
ment to  divide  the  Metropolis  into  districts,  the  efiect  of 
which  might  be  to  supply  the  public  with  a  commodity 
prepared  with  inferior  ingredients,  at  a  higher  price. 

CrosSy  G,  R,f  contra. — The  law  is  correctly  stated,  when . 
it  is  said,  that  no  consideration  can  support  an  agreement 
operating  as  a  general  restraint  of  trade.  Here,  however, 
the  restraint  contemplated  is  not  general,  but  confined  to 
particular  limits;  and  there  is  also  an  adequate  and  good 
consideration.  The  judgment  in  Mitchell  v.  Reynolds  (6), 
and  all  the  antecedent  cases  there  referred  to,  clearly  es- 

(a)  3  Bing.  822.  {b)  10  Mod.  130. 

Z    /w 


CjL^T? 


re  &&  exertist  m  trade  within  s 


ztMx  rr  pirSia.  »  r:cd,  if  Bade  upon  a  fair  and 
rat  ecMTSiE^sTx^Min^     Tiu  'i^ipasci  ako  Aews,  that  it  b 
E#i.i«.        ■»  r'^^fd  ;itj«t3:c  r:  a  TiC^zr^aiT  ressraint,  that  it  is  agaimt 
JfiS^TM  CLartt,  rr  saerbenr  cf  daesobfect,  for  "  Magna 
CkartM  prsTidcs  az^^::^  £:cce  an!  powter,  and  not  the  vo- 
k-ntu?  acts  cf  see:  aad  if  I  seS  bt  fibeity  to  trade,  it  is 
BO  kcLgcr  Bine,  bd  bis  to  vLjea  I  id  it  (a)."     In  Co/nwr 
▼.  Clark  '6  ,  a  bocd^  restraining  die  ofafigor  from  carry- 
ing oo  hii  tTfede  vii}iin  the  dtr  and  liberty  of  Westminster 
and  the  InZsof  BcrtalhT,  (of  a  limited  time,  was  held  good 
in  law,  the  restraint  from  the  exercise  of  trade  being  con- 
fined to  a  particclar  district,  and  foonded  on  a  valid  consi- 
deratioo.     The  case  ofCkcsmkcm  r.  Xmmbff  (c),  was  an  ac- 
tion on  a  bond  conditioDed  not  to  set  up  the  trade  of  a 
finen-draper,  or  to  assist  or  instruct  any  other  person  in  the 
managing  and  cannring  on  of  that  trade,  within  the  space 
of  half  a  mile  from  the  plaintiflTs  dwelling-house,  or  of  any 
other  house,  to  whi<^  she,  her  executors,  or  administrators, 
might  think  fit  to  remore.  This  bond  was  held  to  be  valid, 
and  the  plaintiff  obtained  judgment,  which  was  aflSrmed  on 
error.    In  like  manner,  in  DarU  t.  Mason  (d),  a  bond,  not 
to  practise  as  a  surgeon,  for  fourteen  years,  within  ten 
miles  of  the  town  of  Thetford^  where  the  plaintiff  lived, 
was  held  good,  although  it  was  objected,  that  the  limits, 
as  to  time  and  place,  were  unreasonable.     Lord  Kenyon^ 
C.  J.y  in  that  case,  observed : — *'  I  do  not  see  that  the  li- 
mits are  necessarily  unreasonable,  nor  do  I  know  how  to 
draw  the  line.    Neither  are  the  public  likely  to  be  injured 
by  an  agreement  of  this  kind,  since  every  other  person  is 
at  liberty  to  practise  as  a  surgeon  in  this  town."    This 
last  observation  applies  forcibly  to  the  agreement  now  in 
question,  inasmuch  as  every  other  box-maker  is  at  liberty 

(a)  10  Mod.  134.  Raym.  1456;   S.  C.  Bro.  Pari. 

ih)  7  Mod.  230.  Ca.  349. 

(c)  2  Stra.    739;   5.    C.  Lord  (rf)  5  T.  R.  U8. 
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to  carry  on  business  in  any  of  the  districts  to  which  the  Exch,  of  J^Ua$^ 

.  ...  1829 

agreement  is  referrible.  Nor  is  the  consideration  insuf- 
ficient or  invalid.  *'  A  consideration  of  loss  or  inconve- 
nience, sustained  by  one  party  at  the  request  of  another, 
is  as  good  a  consideration  in  law  for  a  promise  by  such 
other,  as  a  consideration  of  profit  or  convenience  to  him- 
self."—P^  Lord  EUenboroughf  C.  J.,  in  Bunn  y.  Guy  (a). 
Here,  then,  there  appears,  upon  the  face  of  the  agreement,  to 
be  a  benefit  obtained  by  the  defendant,  and  a  loss  incurred 
by  the  plaintiff,  at  the  same  time  that  the  pubUc  will  not 
be  deprived  of  the  advantages  arising  from  the  competi- 
tion of  other  box-makers,  and,  it  is  to  be  presumed,  will 
obtain  boxes  and  trunks  cheaper  from  these  three  parties, 
by  reason  of  the  deduction  of  two-thirds  from  the  ex- 
penses of  travelling.  The  stipulation  of  the  parties  to  aid 
and  assist  each  other,  is  nothing  more  than  is  commonly 
undertaken  by  all  partners,  and,  therefore,  cannot  vitiate 
the  contract. 

Taunton,  in  reply. — It  is  the  policy  of  the  law  to  support 
the  freedom  of  trade ;  and,  therefore,  all  contracts  impos- 
ing particular  restraints,  are,  primdjacie,  presumed  to  be 
?oid.  In  former  times,  they  were  looked  upon  by  the 
Courts  with  great  jealousy,  as  appears  from  the  strong 
expressions  of  Judge  Hall  (fi): — *' A  ma  intent  vous 
purres  aver  demurre  ear  lay  que  le  obligaiion  est  void,  eo 
que  le  condition  est  encountre  common  ley,  et  per  Dieu  si 
le  plaintiff /idt  icy,  il  irra  al  prison  tanq:  ill  ust  fait  fine 
auroy.**  In  all  the  cases  cited  there  was  an  extrinsic 
consideration,  independent  of  the  agreement,  and  a  loss 
and  benefit  before  the  agreement  was  entered  into,  as  in 
the  ordinary  instances  of  a  tradesman  giving  up  the  good- 
will of  his  business  to  his  shop-man  or  apprentice. 

Gaeaow,  B.— This  question,  as  it  appears  to  me,  is 

(a)  A  East,  190-4.  (6)  2  H.  5,  f.  5. 
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^xch.  0/  PUast  confined  within  a  narrow  compass ;  and,  as  we  have  aH 
v^_^^^.^  formed  the  same  opinion,  I  shall  state  my  view  of  it  very 
WicKENs  shortly.  The  principles  upon  which  the  decisions  upon 
Evans.  subjects  of  this  nature  are  founded,  have  been  accurately 
stated ;  and,  indeed,  have  so  frequently  and  so  long  been 
acted  upon,  that  they  are  now  indisputable,  A  general, 
universal,  restraint  of  trade,  inasmuch  as  it  affects  the 
public  property  and  the  interests  of  the  community,  is 
bad;  and  those  to  whose  interests  it  more  immediately 
relates,  cannot  make  it  good  by  any  consideration  passing 
between  themselves.  But,  it  is  submitted,  that  there  may 
be,  upon  a  good  consideration,  a  partial  restraint  of  trade; 
and  that  an  agreement  for  that  purpose  is  sustainable, 
and  has  been  sustained.  The  legaUty  of  a  partial  restraint 
of  trade  has  been  established  in  a  variety  of  caaes ;  and 
the  general  transactions  of  mankind  furnish  daily  instanees 
of  its  existence.  Without  resorting  to  the  aid  of  black 
cotton  lines,  in  order  to  divide  all  England  into  districts, 
there  is  no  man  engaged  in  trade  who  does  not,  in 
effect,  impose  some  restraint  upon  himself,  in  point  of 
practice,  by  confining  himself  within  a  particular  district, 
and  circumscribing  his  trade  within  certain  bounds.  It 
has  been  supposed  that  the  public  are  interested  in  pre- 
cluding the  parties  from  entering  into  the  agreement  now 
in  question ;  but,  I  think  it  very  doubtful,  whether  the 
benefit  of  the  public  would  be  best  consulted  by  these 
three  persons  continuing  to  travel  over  the  whole  country, 
or  by  each  confining  himself  to  the  district  marked  out 
in  the  map.  Let  us  see  what  is  the  case  now  presented. 
It  appears,  according  to  the  recital  in  the  agreement,  that 
these  three  persons,  in  carrying  on  their  business  of  box- 
makers,  had  travelled  .into  various  parts  of  the  country  to 
vend  their  boxes  and  trunks,  and  had  sustained  great  loss 
and  inconvenience  by  reason  of  exercising  their  trade  in 
the  same  places.  This  is  the  mischief  and  evil  recited  in 
the  agreement ; — and  what  is  the  remedy  they  propose? 
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Not  a  monopoly,  except  as  between  themselves;  because  ^<^^*  ^S  ^^<>^ 

every  other  man  may  come  into  their  districts  and  vend  his 

goods: — all  they  propose  is,  that  they  shall  not  carry  on  a 

rivalry,  nor  continue  any  longer  to  trade  throughout  the 

country.    This,  then^  is  only  a  partial  restraint  of  trade. 

But,  it  is  said  that,  admitting  that  to  be  so,  there  is 

no  condderation  extrinsic  of  the  agreement  itself;  and 

that  argument  is  illustrated  by  the  cases  of  a  master  giving 

up  his  business  to  his  apprentice  or  to  bis  journeyman.    It 

strikes  me,  however,  that,  in  the  present  case,  there  is  as 

good  a  consideration  as  in  either  of  those  alluded  to.  Each 

party  here,  before  the  agreement  is  entered  into,  has  a 

trade  in  all  the  districts;  and  he  agrees  to  retire,  and  to 

relinquish  that  trade  in  two  of  those  districts,  in  order  io 

secure  the  others  in  undisturbed  possession.   An  objection 

is  then  made  to  that  part  of  the  agreement,  by  which  it  is 

stipulated,  that,  in  case  other  persons  shall  begin  to  trade 

as  box-makers  in  any  of  the  districts,  the  parties  shall  meet 

to  devise  means  to  promote  their  own  views.    What  those 

means  may  be,  it  is  unnecessary  to  surmise ;  but  we  cannot 

presume  that  they  will  be  illegal;    and,  therefore,  this 

stipulation  does  not  affect  the  validity  of  the  agreement. 

HuLLOCK,  B. — I  think  this  demurrer  ought  to  be  dis- 
allowed.  The  question  is  properly  stated,  when  it  is  said 
to  be,  whether  there  be  a  sufficient  consideration.  It  is  con^ 
ceded  that  there  may  be  an  agreement  for  a  partial  restraint 
of  trade,  provided  there  be  a  good  consideration.  This 
doctrine  is  to  be  found  in  Comyns^s  Digest^  and  is  laid  down 
in  all  the  pases  cited  in  the  argument;  and  the  question  is 
said  by  Lord  KenyoHj  in  Davis  v.  Mann  (a),  to  have  been 
at  rest  ever  since  the  case  of  Mitchell  v.  Reynolds.  I  do 
not  understand  the  principle  upon  which  it  is  argued,  that 
there  is  here  no  consideration,  because  it  is  not  extrinsic 

{a)  5  £ast,  120. 
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Etch,  ti  Phat^  or  foreiim  to  the  instrument.    The  law  makes  no  distinc- 
1829.  .  . 

tion  of  that  kind,  but  looks  whether  there  is,  upon  the  face 

of  the  mstrument^  a  good  and  valid  consideration,  that  is 
to  say,  either  a  benefit  to  one  party,  or  a  loss  to  the  other. 
Upon  that  rule  I  should  say,  that,  upon  the  face  of  this  in- 
strument, there  is  a  sufficient  consideration.  But,  it  is  said, 
that  the  effect  of  this  agreement  is  to  create  a  monopoly; 
and  that,  by  upholding  its  validity,  we  shall  lead  to  other 
combinations  for  monopolizing  trades.  If  the  brewers  or 
distillers  of  London  were  to  come  to  the  agreement  sug- 
gested, many  other  persons  would  soon  be  found  to  prevent 
the  result  anticipated ;  and  the  consequence  would,  perhaps, 
be,  tliat  the  public  would  obtain  the  articles  they  deal  in 
at  a  cheaper  rate.  Upon  the  whole,  then,  I  cannot  dis- 
tinguish this  case  from  any  of  those  cited,  in  which  an 
agreement  for  a  partial  restraint  of  trade  has  been  sup- 
ported. 

Vaughan,  B. — I  am  entirely  of  the  same  opinion.  The 
only  question  is,  whether  there  appears  upon  the  face  of 
thip  agreement  a  sufficient  consideration  for  the  partial 
restraint  of  trade  it  contemplates.  In  consequence  of  the 
loss  and  inconvenience  which  it  is  recited  the  parties  had 
before  sustained,  they  entered  into  this  agreement,  by 
which  the  loss  and  benefit  to  each  is  reciprocal.  In  my 
opinipn,  this  was  an  honest  and  upright  contract,  which 
has  been  the  question  in  all  the  cases;  and  a  contract  by 
which  the  public  are  not  injured,  as  they  may  be  supplied 
upon  easier  terms. 

Judgment  for  the  plaintiff. 
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REVENUE  BRANCH. 


Rex  r.  Marsh. 
(  Upon  an  Extent)* 
IN  January^  18S9,  one  Feamside  became  the  purchaser  Tbeempioy- 
of  certain  freehold  land,  the  property  of  the  defendant,  "t  a^wSe  by  jow- 
which  was  sold  under  an  order  of  this  Court.     The  parti-  lion  of  property 

*■        ,      seized  under  an 

culars  of  sale  set  forth  the  title  of  the  defendant,  and  sti-  extent,  by  an 
pulated,  that  the  purchaser  should  be  satisfied  with  an  crown^towhom 
abstract  of  the  title  stated;  and,  amongst  others^  contained  * *****  j*? 'iT*" 
the  following  condition : — **  On  the  part  of  the  Crown,  Mr.  conditions  of 
£•  Driver  to  be  at  liberty  to  make  one  bidding,  but  no  uie! 
more,  and,  if  highest  bidder,  the  sale  to  be  void."  duct^of  uITpur- 

A  rule  having  been  obtained,  upon  the  motion  o(  BoU  chaser  does  not 

i.ti-i  preclude  hlaa 

landt  to  confirm  the  Master  s  report,  in  which  the  above  from  objecdng 
facta  were  stated,  and  to  confirm  the  purchase —  ment*ofTpufifer 

at  a  sale  by 
auction. 

Beames  shewed  cause,  upon  the  ground  that  a  pufier 
had  been  employed  at  the  auction  by  Mr.  Driver ^  the  ^ «-  :^ 
agent  for  the  Crown,  which,  he  contended,  was  sufficient  /^  ^V^ 
to  vitiate  the  sale.     To  establish  the  general  nile,  as  ap-  i 

plicable  to  individuals  under  such  circumstances,  he  cited 
the  cases  of  Bexwell  v.  Christie  (a),  Bramley  v.  Act  (&), 
CcnoUy  v.  Parsons  (c),  Howard  v.  Castle  (cQ,  and  Mea- 
dows y*  Tanner  {e);  and  insisted,  that  the  same  doctrine 
was  applicable  to  transactions  in  which  the  Crown  was  a 
party,  and  that  a  different  construction  would  be  injurious 
to  the  interests  of  the  Crown,  as,  in  that  case,  no  purchaser 
would  be  found. 

It  appeared,  by  the  affidavits  filed  on  behalf  of  the 
Crown,  that  the  purchaser  had  colluded  with  the  tenant 

(a;  Cowp.  395.  {d)  6  T.  R.  642. 

(6)  2  Ves.  jun.  620.  (e)  5  Madd.  34. 

(c)  Id.  625. 
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Revenue, 


Rex 

V. 

Marsh. 


in  possession,  who  claimed  the  property,  and  had  bid,  not 
with  a  view  to  become  the  purchaser,  but  to  obtain  an  ab- 
stract of  the  title.  This  was  said,  by  Clarke  and  Bottand^ 
to  preclude  the  purchaser  from  objecting  to  the  mode  in 
which  the  auction  had  been  conducted,  upon  the  principle 
that  an  applicant  must  come  into  a  Court  of  equity  with 
clean  hands.  They  further  insisted,  that  there  was  no 
fraud,  inasmuch  as  the  reserved  bidding  might  have  been 
made  at  any  time;  and  the  biddings  of  the  puffer  did  not, 
on  the  whole,  exceed  the  value  of  the  property.  They 
attempted  to  distinguish  this  from  the  cases  which  had 
been  cited,  by  observing,  that,  in  those  cases,  the  auction 
was  to  be  without  reserve. 


Alexander,  L.  C.  B. — The  objection  to  this  applica- 
tion, as  I  understand  it,  is,  that  the  purchaser  does  not  come 
into  Court  with  clean  hands.  It  is  a  misapplication  of  that 
rule  to  contend,  that  it  applies  to  this  case.  Where  the 
assistance  of  a  Court  of  equity  is  required,  that  Court  will 
not  interfere,  unlefis  the  applicant  be  free  from  all  imputa- 
tion of  fraud.  But  that  is  not  the  case  here,  for  the  ap- 
plicant does  not  want  the  assistance  of  a  Court  of  equity, 
but  merely,  that  the  rules  of  law  should  be  applied  to  his 
case.  Unless,  therefore,  the  misconduct  of  the  party 
would  be  a  good  reason  for  withholding  from  him  the  be- 
nefit of  the  law,  the  consequence  is^  that  the  doctrine 
which  has  been  relied  upon,  does  not  apply ;  and  it  being 
clear,  that,  in  an  ordinary  case,  the  employment  of  a  puff- 
er vitiates  the  sale,  and  there  being  no  reason  why  the 
Crown  should  be  subject  to  a  different  construction,  this 
rule  must  be  discharged. 


Garrow,  B. — The  application  is  not  on  behalf  of  the 
purchaser,  but  of  the  Crown,  to  enforce  the  contract.  Had 
it  been  necessary  to  resort  to  an  action,  it  must  have  been 
shewn,  that  the  contract  was  entered  into;  and,  as  it  would 
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have  been  a  good  defence  to  that  action,  had  it  appeared       Bevenue, 
that  the  contract  was  fraudulent,  it  is  sufficient  to  say, 
it  is  void  upon  that  ground,  now  that  the  Crown  seeks 
to  enforce  it. 

HuLLocK,  B„  and  Vaughan,  B.>  were  of  the  same  opin- 
ion, and  the  rule  was — 

Discharged. 


The  Attorney-General  r.  Gibbs  and  Others. 

(  Upon  an  Extent). 

1  HE  Sheriff  having  seized  certain  property  under  an  FiitureB  demis- 
extent  against  Moody,  a  paper-maker,  the  defendants  en-  ^yl\,  and  used'* 
tered  their  claim,  and  pleaded  that  Moody  had  no  greater  J'^g^^^ufeSui" 
interest  in  the  goods  than  as  their  tenant,  and  that,  sub-  of  paper,  are  not 

liable  to  be  selz* 

ject  to  that  interest,  the  property  was  in  them.  The  ed  under  an  ex- 
Atiomey-General  traversed  the  title  of  the  defendants,  up^oVi^ptifot- 
and  claimed  the  goods  on  behalf  of  the  Crown,  as  utensils  ing  by  the  tenant 

.  ^  ^  ^         to  the  Crown,  as 

for  tne  making  of  paper,  in  the  custody  of  Moody,  being  utensiu  for  the 
a  paper-maker,  and  indebted  to  the  King  for  the  duties  of  IH^the  custody '^' 
excise  upon  paper.  ^^^^®  Ihc^stat. 

At  the  trial,  a  verdict  was  found  for  the  Crown,  subject  34  Geo.z,  c.  20, 

s  27. 

to  the  opinion  of  the  Court,  upon  the  following  case: — 

Alexander  Moody  held  the  paper-mill,  in  which  the 
goods  where  seiased,  with  the  tackle,  utensils^  and  appurte- 
nances thereto  belonging,  as  tenant  to  the  defendants,  by 
virtue  of  certain  demises  to  him  theretofore  made  for  cer- 
tain terms  of  years,  not  expired  at  the  time  of  the  seizure. 
The  following  only  of  the  goods  and  chattels  seized  under 
the  extent,  were  mentioned  in  the  schedule  of  fixtures  an- 
nexed to  the  first  of  the  said  leases,  viz.  the  water-wheel, 
two  staff  chests,  and  three  engines.  The  other  lease,  of  a 
subsequent  date,  was  alleged  by  the  defendants  to  have  been 
lost,  and  was  not  produced  at  the  trial.     None  of  the  fix- 
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tures  and  articles  hereinafter  mentioned  were  the  property 
of  Moody f  otherwise  than  as  tenant  of  the  defendants. 
The  state  of  the  articles  in  question^  when  seized^  was  as 
follows: 

The  presses  were  fixed  to  the  ground. 
The  heaters  And  pipes,  copper,  and  furnace,  were  fixed 
to  the  ground  in  brick  work. 

The  stuff  chests  were  moveable,  fixed  to  wood  sleepers 
with  nails,  the  sleepers  being  put  into  the  ground,  shed- 
ded  up,  and  the  top  of  the  sleepers  being  even  with  the 
ground. 

Pumps  and  engines. — The  pumps  were  shifted  on  and 
ofi^as  a  running  gear,  and  were  fixed  to  the  engines,  which 
were  fastened  to  the  ground  by  beams.  The  engines  were 
used  to  grind  the  ropes  for  paper,  by  means  of  iron  bars; 
they  communicated  with  the  mills  by  gearing. 

The  wooden  shoot  and  wooden  trunk. — The  trunk  con- 
nected the  chest,  which  was  fixed  to  the  ground.  The 
shoot  was  from  the  engines,  lead-pipes,  and  cocks,  fixed 
to  the  ground. 

WcUer  wheels,  fly  wheel,  and  pit  wheel,  two  stiff  chests, 
and  three  engines. — These  were  mentioned  in  the  sche- 
dule of  fixtures,  attached  to  the  lease. 

All  the  above-mentioned  articles  were  used  by  Moody, 
the  Crown's  debtor,  for  the  purpose  of  making  paper;  and 
were,  at  the  time  of  the  extent  and  seizure,  on  the  demised 
premises,  which  were  in  his  possession  for  that  purpose. 

The  question  for  the  consideration  of  the  Court  was, 
whether  the  Crown  was  entitled,  by  virtue  of  the  statute 
34  Geo.  3,  c.  20,  s.  27  (a),  or  any  other  statute,  to  all  or 
any  of  the  above-mentioned  articles,  as  utensils  for  the 
making  of  paper,  in  the  custody  of  Moody,  being  indebted 
for  duties  as  aforesaid,  or  whether  the  defendants  were 
entitled  to  the  same  as  such  lessors  as  aforesaid,  as  fixtures 
attached  to  the  freehold  demised  to  the  said  Moody. 


(a)  See  this  clause  at  length  in  the  judgment. 
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Waiion,  for  the  Crown. — The  right  of  the  Crown  to  the 
articles  enumerated  in  the  case  is  founded  upon  the  statute 
S4  Geo.  S,  c.  20,  s.  37 ;  by  which,  not  only  the  paper  it- 
self, but  all  the  materials  and  utensils  for  the  making 
thereof  in  the  custody  of  the  maker,  are  liable  for,  and 
chargeable  with,  the  duty  upon  paper.  The  question, 
therefore,  is,  whether  the  articles  enumerated  in  the  case, 
and  which  are  there  stated  to  be  used  in  the  manufacture 
of  paper,  are  utensils  within  the  meaning  of  this  statute. 
It  was  the  object  of  the  Legislature  to  give  an  additional 
security  to  the  Crown ;  and  the  reason  for  that  additional 
security  is,  that,  where  insolvency  is  not  apprehended, 
credit  is  given  by  the  Crown  to  the  trader:  whereas,  by 
law,  the  Crown  may  require  the  duties  to  be  paid  imme- 
diately upon  the  paper  being  made.  This  regulation  is  of 
benefit  to  the  trader,  and,  consequently,  to  the  landlord 
also;  for  the  landlord  gets  a  higher  rent  in  proportion  to 
the  benefits  which  the  lessee  is  to  derive  from  the  trade  to 
be  carried  on  upon  the  premises.  Now,  if  such  was  the 
intention  of  the  Legislature,  it  conferred  a  very  poor  se- 
curity to  the  Crown,  if  that  security  was  to  be  confined  to 
the  mere  loose  chattels  employed  in  the  manufacture  of 
paper.  Utensil,  or  utensile,  is  defined  by  Johnson  to  be 
an  instrument  for  any  use  (a).  But,  although  this  defini- 
tion, unqualified,  may  be  too  large,  still,  as  used  by  the 
Legislature,  the  word  "  utensil "  comprehends  every  things 
even  of  the  nature  of  a  fixture  moveable  as  between  land- 
lord and  tenant,  or  heir  or  executor^  or  fixed  for  the 
purposes  of  trade.  Every  thing  which  might  be  moved 
by  the  tenant,  may,  by  the  provisions  of  this  statute,  be 
seized  by  the  Crown;  and,  in  that  view,  it  is  important  to 
ascertain  the  nature  of  the  articles  which  may  be  removed 
by  a  tenant.  The  earliest  authority  upon  this  subject  is 
the  case  20  H.  7,  p.  13,  in  which  it  was  a  question,  whether 

(a)  The  generality  of  this  defiai-      given :  ''  such  as  the  vessels  of  a 
tion    is  limited  by  the  instances      kitchen,  or  tools  of  a  trade.*' 
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a  furnace,  fixed  to  the  freehold  with  mortar,  should  go  to 
the  executor,  or  to  the  heir  or  owner  of  the  fee,  who  had 
put  it  up ;  in  the  judgment  of  which  case  the  Court  laid 
down  the  following  proposition : — If  a  lessee  for  years  set 
up  a  furnace  for  his  advantage,  or  a  dyer  make  his  vats 
or  vessels  to  occupy  his  occupation,  during  the  term  he 
may  remove  them.  And  so  of  a  baker.  And  it  is  no 
waste  to  remove  such  things  within  the  term,  by  some/' 
Id  Poolers  case  (a),  where  certain  vats,  &c.,  erected  by  an 
under-tenant^  a  soap-boiler,  for  the  convenience  of  his 
trade,  had  been  seized  in  execution,  and  the  first  lessee 
brought  an  action  against  the  Sheriff*:  HoU^  C.  J.,  held, 
that,  during  the  term,  the  soap-boiler  might  well  remove 
the  vats  he  set  up  in  relation  to  trade;  and  said,  he  might 
do  it  by  the  common  law  (and  not  by  virtue  of  any  special 
custom),  in  favour  of  trade,  and  to  encourage  industry. 
From  this  period  the  right  of  the  tenant  to  remove  trade  fix- 
tures may  be  considered  as  fairly  established ;  and  the  subse-^ 
quent cases  have  furnished  abroad  and  intelligible  principle 
for  the  rule,  tix,  the  support  of  the  interests  of  trade,  and 
the  encouragement  of  commerce  and  manufactures.  Law- 
ton  V.  Lawton  (6),  Lord  Dudley  v.  Lord  Ward  (c).  Law- 
ton  Y.  Salmon  (rf),  Penion  v.  Robart  (e),  Ehcesv.  Maw  {/). 
It  is  unnecessary  to  enter  into  a  minute  examination  of  the 
difierent  cases  upon  this  subject,  all  of  which  are  collected 
in  Mr.  SelwyfCs  N,  P.  {g)\  for  the  principle  to  be  deduced 
from  all  the  authorities  upon  this  subject  is,  that,  although 
in  general,  where  a  lessee,  during  his  term,  annexes  any 
thing  to  the  freehold,  it  is  waste  if  he  afterwards  take 
it  away;  yet  exceptions  are  engrafted  upon  that  rule  in 
favour  of  trade,  and  of  l^ose  vessels  and  utensils  which 


(a)  1  Salk.  368. 
(6)  3  Atk.  13. 
(c)  Ambl.  114. 
(rf)  I  H.    Bl.  259,  n. 
16,  n. 


3  Atk. 


(e)  2  East,  90. 
(/)3Ea8t,  38. 

{g)  13G6.     See  Ferard  on  Fix. 
tures. 
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are  immediately  subservient  to  the  purposes  of  trade* 
This  exception  furnishes  a  key  to  the  construction  of  this 
act;  for  that  which  may  be  taken  by  the  tenant^  the  law 
makes,  apparently,  his  property;  and  being  in  hi?  custody 
for  the  purposes  of  trade,  it  is  for  this  purpose  immaterial, 
whether  it  be  set  up  by  the  tenant  or  by  the  landlord. 

This  argument,  if  well  founded,  would  entitle  the  Crown 
to  retain  all  the  articles  enumerated  in  the  case;  but  there 
are  some  whieh  admit  of  a  different  consideration.  Some 
of  the  articles  are  found  by  the  case  to  be  moveable, 
affixed  only  by  running  gear;  and  these,  in  every  sense, 
must  be  goods  and  chattels*  Thus,  hangings,  tapestry, 
fixtures,  the  iron  backs  to  chimneys,  wainscot  fixed  by 
screws,  and  the  like,  have  been  decided  to  be  personalty  ^ 
and,  therefore,  removeable  by  the  tenant..  Day  v.  Aus" 
tin  (a).  Squire  v.  Mayer  (6),  Beck  v.  Rebow  (c),  Har- 
vey V.  Harvey  {d),  B»  N»  P.  34«  So,  if  a  table  were  put 
up  by  the  tenant,  and  fixed  by  screws  to  the  floor  of  a  house, 
it  would  be  distrainaUe,  although,  in  mere  technical 
language,  it  would  be  part  of  the  freehold. 

The  act  in  question  provides,  that  all  things  which  con- 
tribute to  the  making  of  paper  are  to  be  treated  as  the 
property  of  the  paper-maker,  so  far  as  the  duties  are  con- 
cerned, and  are  to  be  liable,  equally  as  if  they  were  his 
own  property.  If  they  were  his  own  property,  they  would 
unquestionably  be  liable,  but,  as  he  is  the  ostensible  owner, 
having  the  custody  for  a  particular  purpose,  from  which 
he,  and  through  him  his  landlord,  derives  a  profit,  the 
act  gives  him  the  property  for  this  purpose,  and  renders 
such  property  liable  to  be  seized  under  an  extent. 
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Att.-Oen. 

V. 
GiBBS. 


HoUf  cantra»^^t  may  be  admitted,  that  these  articles 
would  be  Uable  to  seizure  under  an  extent,  if  they  were  the 
property  of  the  debtor,  not  as  utensils  of  trade,  but,  be- 

{a)  Cro.  Eliz.  374.    Ow.  70.  (rf)  S«r.  1 141.  See  Lee  v.  Ritdon, 

(6)  Freem.  249.  7  Taunt.  191,  2  Saund.  259,  n.  1 1; 

(c)  1  P.  Wms.  94.  Ferard  on  Fixtures. 
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cause  every  description  of  property,  whether  real  or  per* 
sonaly  may  be  taken  under  that  process.     But  this  point  is 
collateral  to  the  present  inquiry,  which  is,  whether  the  ar- 
ticles in  question  be  or  be  not  utensils  within  the  meaning 
of  the  statute;  which,  from  there  being  no  reported  de- 
cisions upon  that  point,  can  only  be  argued  upon  the  con- 
struction of  the  statute,  and  by  analogy.     The  object  of 
this  proceeding  is,  to  render  the  goods  of  the  landlord  li- 
able for  the  debt  of  the  tenant,  and  it  wotdd  reasonably  be 
expected,  that  such  a  liability  should  be  clearly  defined. 
But  the  popular  meaning  of  the  word  **  utensil**  will  not 
confer  this  right  upon  the  Crown;  norwiil  the mo^t  general 
definition  of  the  word,  as  given  hy  JohMon,  ''ahinstm- 
naent  for  any  use;'*  for  an  instrument  is  something  manual, 
something  used  by  the  hand,  as  a  pail,  scyl^,  shovel,  or 
the  like;  and  a  power4oom  or  machinery,  which,  although 
used  in  one  particular  trade,  is  fitted  to  purposes  of  gene- 
ral application,  cannot  be  included  in  that  term.  Does  the 
statute  then  clearly  define  this  liability?  The  object  of  the 
Legislature  was,  to  prevent  a  colorable  possession  of  pro- 
perty by  the  trader,  and  to  provide  against  cases  in  which  a 
colorable  title  might  be  set  up,  by  third  persons,  to  property 
seised  by  the  excise.     Looking  to  the  expressions  with 
which  theword  *'  utensil "  is  coupled,  ft  will  be  found,  that 
the  things  liable  are  <he  commodities  which  arie  fhe  sub- 
ject of  the  manufacture,  the  raw  material,  the  preparations, 
and,  lastly,  the  utensils,  all  of  which  are  said  to  be  in  the 
custody  of  the  trader,  a  word  inaptly  used,  if  it  extend  to 
machinery  and  things  which  are  part  of  the  fireehold. 
The  origin  of  the  present  statute  will  be  found  to  be  the 
10  Anne 3  c.  19,  which,  it  has  been  said  in  some  contempora- 
neous reports,  was  passed  in  analogy  to  the  bankrupt  laws, 
an  analogy  than  which  none  can  be  more  favourable  to  the 
Crown.     Goods  and  chattels,  which  are  the  words  used  in 
the  statute  oi  James ^  are  certainly  more  comprehensive  than 
the  word   utensil:   yet  those  words  have  uniformly  been 
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holden  not  to  extend  to  fixtures. '   Thus,  in  the  case  of 
Horn  y.  Baker  (a)»  it  was  holden,  that  stills,  fixed  to  the 
freehold,  did  not  pass  to  the  assignees,  under  the  words 
"  goods  and  chattels"  in  the   statute,   although  vats  not 
fixed  to  the  freehold  did  pass;  and  the  same  was  decided 
in  the  case  of  Siorer  v.  Hunier  (b),  with  respect  to  ma* 
chinery.    It  is  manifest,   therefore^    that  this  property 
could  not  iiave  passed  to  the  assignees,  had  the  trader  be- 
come a  bankrupt.    But,  to  follow  up  the  analogy ^  suppose 
a  baker  to  take  a  shop,  and  with  it  the  oven  and  apparatus 
for  baking,  these  would  not  pass  to  the  assignees,  ndr, 
by  a  parity  of  reasoning,  could  they  be  seized  under  an  ex- 
tent, for  they  are  fixtures,  in  which  he  has  no  actual  pro- 
perty.     But,  supposing  the  word  **  utensil,"  by  a  latitude 
of  construction,  to  include  these  articles;    stiH,  if  the 
provisions  of  the  statute  can  be  satisfied,  the  Court,  in 
favour  of  trade,  are  bound  to  limit  that  construction.  That 
a  contrary  decision  would  be  prejudicial  to  the  commercial 
interests  of  the  country,  is  obvious  to  all  who  are  ac- 
quainted with  the  manufacturing  districts.    The  benefits 
which  arise  from  the  leasing  of  power-looms  and  every 
species  of  machinery,  are  well  known,  and  the  injury 
which  must,  of  necessity,  accrue  to  that  species  of  traffic, 
by  holding  the  immense  machinery  to  be  liable  for  the 
debts  of  the  petty  trader,  is  too  obvious  to  require  com^ 
ment.     Now,  that  the  intention  of  the  statute  can  be 
satisfied,  without  straining   the   meaning  of  the  word 
"  utensil,"   requires  no   further  confirmation  than  that 
which  the  present  case  affords;  for,  beyond  the  articles 
mentioned  in  the  case,  and  upon  which  this  question 
arises,  the  schedule  to  the  case  contains  an  enumeration 
of  goods  to  a  large  amoimt,  which  properly  do  come  within 
the  description  of  "  utensils,"  and  have  been  seized  by  the 
Crown  as  such,  although  they  are  the  property  of  the 
defendants* 


fUvemue, 
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(a)  9£ast,  215. 
VOL.  III. 


(b)  5  D.  &  K.  240,  3  B.  fc  C.  368, 
A  A 
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WaUont  in  repljf. — There  u^  no  juat  aniJogy  b^w^d 
the  bankrupt  laws  and  the  present  atatHte:  tbewonlst 
and  the  intention  of  the  Legislature,  differ .  in  each* 
If rom  the  possession  of  fixtures  the  trader  can  derive  no 
fictitious  credit,  for  such  things  are  knovn  to  be,  in  moat 
case^  the  property  of  the  landlord*  But^  the  object  of  thb 
statute  was,  to  give  a  better  security  to  the  Crown— so 
indefeasible  lien  upon  utensils  in  the  possession  of  the 
trader-T-without  reference  to  the  actual  property.  It  is 
admittedj  that  this  indefeasible  lien  would  attach  upon 
these  things,  had  they  been  erected  by  the  tenant  himself; 
and,  as  the  act  says,  that  the  same  consequences  sbsJi 
attach  upon  *' utensils  '*  in  the  custody  of  the  trader,  as  if, 
in  factj  they  had  been  hja  property,  they  are  equally 
liable,  though  they  b^  the  property  of  the  landlord. 


Cuu  adv.  vmUn 


AiiSXANDER,  L.  C.  B,— Now  (after  statiag  the  plead- 
ings  and  the  case,)  delivered  the  judgment  of  the  CouTt  sb 
follows  :— 

It  will  be  observed,  that  the  claim  on  the  part  of  the 
Crown  is  for  utensils  ^r  the  ipaking  of  paper,  in  the  cusr 
tody  of  Moody.  It  is  not  doubted,  that  the  articles  in 
question  were  in  tb^  cMstQ4y  pf  Moody ^  and  were  used  by. 
hija  in  the  making  of  paper.  On  the  other  hand,  it  is 
equally  undisputed,  that  they  were  the  property  of  the 
defendants,  and  that  Moody ^  the  debtcnr,  for  whose  debt 
they  had  been  seized,  h^d  no  interest  in  them  beyond  the 
limits  of  his  term.  The  title  to  charge  the  debt,  of  the 
les9ee  upon  the  property  of  the  lessor  is  derived,  it  is  said, 
from  the  provisions  of  an  act  of  Parliament.  If  the  act 
hfis  clearly  made  the  articles  in  question  liable  for  that 
debt,  the  defendants  must  bear  the  consequenoes;  but, 
a  clear  provision  is  necessary  to  make  the  propeciy  of  cne 
man  liable,  without  his  ccmsent,  for  the  debt  of  another. 
Thflipoinfethen  is,  what  has  the  act  done? 


tRINlTY  TERM,  10  GEO.  IV. 


341 


'  The  act  wfaidi  has  been  relied  upon  as  the  only  material       ne^tme, 
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Statute,  18  that  of  the  34  Geo.  3,  c.  20,  s.  S7,  which  is  in 
these  words: — ''  And  be  it  further  enacted,  by  the  autho^ 
rity  ajbresaid^  that  all  the  paper,  pasteboard,  millboatrd^ 
scafeboard,  and  glased  paper,  and  all  the  materiab  and 
utensils  for  the  making  thereof,  in  the  custody  of  any 
mak^r  dr  makers  of  paper,  pasteboard,  millboard,  scale<* 
boaid^or  glazed  paper,  or  of  any  person  or  persons,  to  the 
use  ofy  or  in  trust  for,  any  such  maker  or  makers,  shaH  be 
liaUe  and  subject  to,  and  the  same,  respectively,  are 
heitel^  made  thArgeahle  with,  all  the  debt  and  duties  for 
paper^  pasteboard,  millboard,  scaleboard,  and  glazed papet, 
respectively,  made,  in  arrear  and  owing  by  such  maker  or 
makers  for  any  paper,  pasteboard,  millboard,  scaleboard, 
or  glaaed  paper  so  made  by  him,  her,  or  them,  or  in  his, 
her,  or  their  mill,  workhouse,  warehouse,  or  other  place, 
and  shall  also  be  subject  and  liable  to  satisfy  all  penalties 
sad  forfeitares  incurred  by  such  maker  or  makers,  or  other 
person  or  parsons  using  such  mill,  workhouse,  warehouse, 
or  odier  place,  for  any  ofience  against  this  act,  relating  to 
the  said  duties  on  paper,  pasteboard,  millboard,  seale-^ 
baard,  oo  glaaeed  paper,  respectively;  and  it  shall  and 
maybe  lawfid,  in  aU  such  cases,  to  levy  such  debts,  duties^ 
and  penalties,  on  such  paper,  pasteboard,  millboard,  scale- 
boards  j^aoed  paper,  materiids,  and  utensils,  or  any  of 
them,  and  to  use  such  proceedings  as  may  lawfully  be 
done,  iff  Nation  to  paper,  pasteboard,  millboard,  scale<» 
boaid,  or  glazed  paper,  in  case  the  debtors  or  offenders 
were  the  trae  and  lawful  owners  of  the  same." 

Now,  it  will-  be  perceived,  that  the  question  turns  upon 
the  true  meaning  of  the  word  *'  utensil,"  found  in  this  act. 
What  are  made  liable  for  the  duties^  are,  the  paper,  the 
materials,  and  utensils,  for  the  making  thereof,  in  the  cus« 
tody  of  the  paper-maker*  Whatever  comes  properly,  and 
withottt  straining  the  meanings  within  these  words,  however 
hard  it  may  seem,  must  be  made  answerable  for  the  debt* 

jc/l2 
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^•*^»       The  question  is,  whether  the  articles  enumerated  in  the 

case  are,  or  are  not,  utensils,  within  the  meaning  of  this 

clause.    No  one  will  say,  that  they  are  either  paper,  or 

materials  for  making  of  paper;  but  the  question  arises  upon 

the  meaning  of  the  word   "  utensils."     The  real  con-t 

troversy  is,  whether  the  machinery  affixed  to  the  freehold, 

because  employed  in  the  manufacture  of  paper,  is  to  be 

treated  as  a  utensil.    The  natural  meaning  of  that  word 

is  extremely  remote  from  any  such  construction.    Nothing, 

as  it  appears  to  me,  would  justify  the  putting  a  con* 

struction  upon  that  word,  so  much  more  extensive  thaa 

its  common  acceptation,  except  it  is  made  manifest  by  the 

context,  or  by  other  provisions  in  the  act,  that  such  a 

construction  was  intended.    The  counsel  for  the  Crown 

)iave  not  pointed  out  to  us  any  word,  clause,  or  provision 

in  this  act,  or  in  any  other  statute  in  pari  maieridf  which 

has  a  tendency  to  support  such  a  proposition.    The  word 

used  is  left  to  be  construed  according  to  its  own  natural 

import;  which,  certainly,  does  not  refer  to  that  which  is 

part  of  the  freehold,  or  annexed  to  it.     If,  adopting  a 

common  rule  for  the  construction  of  all  acts  of  Parliament, 

and  of  all  written  instruments,  we  look  to  the  context, 

and  to  the  words  which  are  used  together  with  the  word 

^^utensxl,"  we  find  that  these  are  ''paper,  i>a8teboard, 

millboard,  scaleboard,  glazed  paper,  and  materials  for 

the  making  of  paper.'*    This  is  the  enumeration  with 

which  the  word  "  utensil "  is  joined  in  the  act.  These  are  all 

sufficiently  loose  and  floating;  and,  if  the  debateable  word 

is  to  receive  a  colour  and  meaning  from  its  associates,  it 

will  not  be  construed  to  mean  water-wheels,  and  engines 

affixed  to  the  freehold. 

Some  cases,  by  which  the  right  of  the  tenant  to  remove 
that  which  he  has  once  affixed  to  the  freehold  has  been 
enlarged,  have  been  brought  to  our  attention  as  favourable 
to  the  argument  of  the  indefeasible  lien  of  the  Crown.  In 
very  ancient  times,  it  would  have  been  waste  in  the  tenant  to 
tear  from  the  soil  of  the  freehold  what  he  had  once  annexed 
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to  it  That  rule  has  been  relaxed  in  favour  of  manufac- 
turers and  commerce.  This  is  established  by  many  cases. 
Among  others,  Poole's  case  (a)  was  cited,  in  which  Lord 
Holi  states  the  rule  to  be,  that  the  tenant  may  remove, 
during  the  term  of  his  tenancy,  that  which,  during  the 
term,  he  has  joined  to  the  freehold,  in  matters  connected 
with  commerce  and  manufactures. 

I  acknowledge  the  law  upon  this  subject  to  have  been 
most  accurately  stated  upon  the  part  of  the  Crown ;  but,  I 
cannot  apply  this  principle  to  the  present  question.  I  am 
notable  to  discover  how  the  right  of  the  tenant  to  remove, 
during  the  term,  that  part  of  the  freehold  which  he  himself 
has  made  part  of  it,  can  alter  its  nature  and  description, 
and  convert  into  utensils  what,  in  their  own  characters, 
are  not  utensils,  and  cannot  properly  be  described  as 
such.  I  find  it  still  more  difficult  to  apply  this  reasoning 
to  machinery,  not  the  property  of  the  tenant,  and  which 
he  never  could  have  any  right  to  remove;  but  which  is 
the  property  of  the  landlord,  and  part  of  his  freehold 
estate. 

There  seems  to  me  no  occasion  to  call  in  aid  the  autho- 
rities cited  by  the  counsel  for  the  defendants,  in  which  it 
was  held,  that  fixtures  were  not  goods  and  chattels  in  the 
disposition  of  a  bankrupt,  within  the  statute  o{  James.  I 
shall  only  fiirther  say,  that,  without  the  aid  of  this  act,  the 
extent  will  not  reach  all  that  is  the  property  of  the  ma- 
nufacturer ;  and  that,  if  its  nature  and  effect  be  to  extend 
the  remedy  for  duties  beyond  the  goods  which  are  the 
property  of  the  manufacturer,  who  is  the  debtor,  it 
should  be  done  by  unequivocal  language.  That  is  done 
here,  so  far  as  the  effects  are  properly  utensils. 

I  must  now  advert  to  the  items : — Some  of  them  are 
enumerated  in  the  demise  as  fixtures.  It  would  be  very 
difficult  to  treat  these  as  mere  utensils.     I  will  only  say 


S4S 


Revenue, 
18129. 


(a)  1  Salk.  388. 
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Revenue, 
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very  shortly  upon  the  subject  of  the  enumeration  of  th^ 
articles,  that  the  Court  is  of  opinion,  diat,  upon  the 
statement  in  the  case,  they  appear  to  ^be  all  fixtures, 
and,  therefore,  that  the  Crown  has  no  right  to  take  them 
under  this  extent.  But  the  articles  are  not  all  so  very 
clearly  described  as  to  make  the  Court  quite  confident 
that  that  is  a  certain  opinion;  and,  therefore,  I  am  desired 
to  state,  that,  if  the  Crown  wish  to  have  a  reference  to  the 
Master  upon  any  of  the  particular  items,  in  order  to  have 
the  circumstances,  in  which  they  are  placed,  more  specific 
cally  described,  the  Court  will  give  them  that  opportunity: 
but,  prirndfade^  we  consider  the  articles  to  be  all  fixtures* 

Judgment  for  the  defendant  (a). 


{a)  At  the  close  of  the  argument, 
some  discussion  arQ3e,  with  respect 
to  the  mode  in  which  the  sftuif 
chests,  described  in  the  case  as 
moveable,  were  fixed  to  the  wood 
sleepers.    In  the  result^  however. 


it  appeared  from  tlie  statement  of  a 
gentleman  in  Court,  that  the  stuff 
ch?9ts  moved  in  a  gro^vv*  from 
which  they  could  not  be  taken 
without  removing  the  sleepers  and 
unscrewing  the  groove. 


IN  THE  EXCHEQUER  CHAMBER- 
(In  Error  from  the  Court  of  King^u  Bench). 


Capel  and  Another  v,  Buszard  and  Others,  Assignees 
of  Jokes  and  Another,  Bankrupts. 

1  ROVER  for  two  barges.  The^r*/  count  of  the  de- 
claration laid  the  possession  in  the  bankrupts;  and  the 
second^  in  that  of  the  assignees.     Plea — Not  gtiilty. 

described  by 

abuttals,  together  with  a|l  ways,  patjit,  passages,  easismeDts,  profits,  commodltlefi,  and  appuctenanoes 
whatsoever  to  the  same  belonging ;  it  was  found,  by  a  special  verdict,  that,  by  this  inaenture,  the 
exclusive  use  of  the  land  of  the  rfvtr  Thaumtt  oppxMlte  to,.  wa4  m  froai  of,  the  whaif,  hftween  1|%I^ 
and  low  water-mark,  as  well  when  covered  with  water  as  dry,  for  the  accommodation  of  the  tenants 
of  the  wharf,  was  demised  as  appurtenant  to  the  wharf;  but,  that  the  land  itself,  between  high  and 
low  water-mark,  was  not  demised :— Held,  that  barges  of  ^.«  \ying  between  high  and  low  water- 
mark, and  attached  to  the  wharf  by  ropes,  could  not  be  distrained  Ibr  rent  of  the  demised  premises, 
in  arrear* 


^.,by  indenture, 
demised  to  B.  a 
certain  wharf, 
adjoining  the 
river  Thames, 
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'  At  tlie  trial,  before  Lord  Tenierden,  the  Jury  found  A  EmcK  Ch^nbt^ 
verdict  for  the  defendants  (Ae  plaintiffs  in  erro)*)  tipoii  ^^^  ' 
the  first  count;  and  upon  the  second,  a  special  verdict, 
statmg^  as  to  the  grievances  in  tliat  count  mentioned,  that, 
before  and  at  the  time  of  the  making  of  the  distress  thei^e'' 
iaafter  mentioned,  W.  R,  Jones  and  G.  Jones  hud  becomd 
and  were  bankrupts,  and  that  the  plaintiffs  (the  defeiid-^ 
ants  in  error)  had  been  duly  nominated,  chosen^  and 
appointed,  th^  assignees;  that  the  plaintifis  so  bebig 
such  assignees  as  aforesdid,  before  and  at  the  tim^  bf  the 
making  of  the  distress  hereinafter  mentiolied  to  have  been 
made,  were  lawfully  possessed^  as  of  their  own  propertyt 
as  such  assignees  as  aforesaid,  of  the  barges  hereinafter 
mentioned  to  have  been  taken  and  distrained  by  the  isJEiid 
defendants.  And  that^  by  a  certain  indenture,  bearing 
date  the  9th  day  of  Marth,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  si&tefen,  and  made  before  the 
said  JV.  R.  J.  and  G.  J.,  or  either  of  them,  becanie  batik** 
fupt,  between  one  Brown  of  the  one  part,  and  the  said 
bankrupts  of  the  other  part,  the  said  Broitn  demised, 
leased,  and  to  fkrm  let,  unto  the  bankrupts^  all  that  wharf- 
ground,  and  premises  next  the  river  Thiifnes;  and  also,  all 
that  capital  brick-built  warehouse,  of  three  floors,  erected 
and  built  thereon,  abutting  north  on  the  river  ThdmeS,  east 
on  premises  id  the  occupation  of  — ■ — ,  sotith  on  the  street 
cartway  and  coitmlon  highway  leading  from  PicSle-^Heir' 
ring  Stairs  to  Harsley-down  Stairs,  and  west  on  the  Fi^^- 
footway,  or  little  wharf  for  landing  goods,  and  certaiti  other 
premises  tn  the  said  indenture  more  particularly  men- 
tioned; together  with  free  liberty  for  them,  the  bsnkf>up(fs, 
their  executors,  and  administrators,  during  that  demise, 
to  land  and  load  goods,  wares,  and  merchandizes,  in  com- 
mon with  the  rest  of  the  tenants  6f  the  said  Browne  ai  the 
said  Five4botway  or  little  wharf,  fronting  the  riv^r  Thames^ 
togetiber  with  all  celbrs,  SoIIars,  rooms^  chambers,  ways, 
patlia^  passages,  lights,  easements^  profits,  commbdicles. 
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Erch.  Chamber,  advojitagies^ ,  ^n4  Appurte^mces  wbataoever  to  the  iaii 
^*  ,  whfuf-gfomuj,  \|r*rebou«e»,r  and  premues,  or  any  of  thenr, 
belpogingj  pr.  in  any  .wise  appertnning;  :to  hold  the  same 
premises,  with  their  and  every  of  their  appurtenfetncesy  onto 
the  banb^pts, .  their  ez^ecators,  administnters,  And  as- 
8igp9^.  from  the  twe|[iliy<rfiAih  day  of  ^Match  dien  laist  piati 
foi^.4i)4  dpfing  and  unto  the  full  end  and  term  of  thirteen 
yefijT^.iM^.  th0  yearly  rent  of  five  hundred  and  maty-five 
pounds  J  clear  of  the.  land-tax  and  all  other  taxe»,  by 
equal  qufurterly  paymeotSi  payable  linAe  the  said  Brown 
du^Og  such  part  of  the  said  term  as  he  might  hapfpcsi  to 
live^  and^  from  and  after  his  decease^  iinto  the  person  or 
persp^s.  whx>»  fpr  the  time  being*  dbiould  be  entitled  to  the 
freehold  qf  the  pcemiaM*  The  Jury  then  founds  that,  by  the 
said.indentpi^j  the  exdumve.use  of  the  larid  of  the  river 
Th^^ei^^  ppppsite  tOy  and  in  front  of,  the  said  wharf^gronnd 
and  premises,  betwieen  high  and  low  w«ter-4nark,  as  well 
whc|n,  cover£^}  with  water  as  dry,  for  the  accommodation 
of  thelefianito  of  the  wharf,  was  demised  as  appurtenant  to 
the  ,$fu4  iwhajf^ground  and  premises,  but  that  the  said  land 
itsejf^  lietw^en  high  .and  low  water-mark,  was  not  demised; 
and  tbUjt.hfiSbre.  and  on  the  ISth  day  of  Not^mher^  in  the 
year  of  our  Lord  one  thousand  eight  handred  and  twenty^ 
six,  the  sum  of  five  hundred  and  sixty-five  pounds  of  the 
rent  ^ojresaid  was  in  arrear  and  unpud;  and  that,  on  that 
day  A  and  at  the  time  of  making  Ae  distress  hereinafter 
mentioned,  the  two  bargea^  the  property  of  the  said  plain- 
tiffs, as  such  assignees  as  aforesaid,  were  attached  by 
ropes,  head  and  stem,  to  the  wharf-gfound  aforesaid,  and 
were,  lying  and  being  on  that  part  of  the  river  Thamea^ 
opposite  to  and  in  front  of  the  said  wharf-ground  and 
premises,  and  between  high  and  low  water-mark,  the  ex- 
clusive use  of  which  was  demised  as  aforesaid.  And  that 
the  said  defendants,  on  the  said  12th  day  of  November ^  as 
the  bailiffs  of  the  person  who  was  then  entitled  to  the  free- 
hold of  the  said  wharf  and  premises,  and  was  duly  authoriased. 
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1>y  law  to  dufrittB  for  the  Baid  arrears,  seiaecl  and  took  the  Eieh.  Chamber^ 

1829 

said  two  barges^  as  and  for  a  distress  for  the  said  arrears 
of  renti  and  shortly  aflerwarda  sold  and  disposed  of  the 
same  to  satisfy  sneh  arrears. 

Up^n  this  state  of  facts,  the  Court  of  King's  Bench  (a) 
decided,  that  the  pluntiffs  (the  defendants  in  error)  were 
entitled  to  judgment  upkm  the  second  count  of  the  decla- 
ratioB;  because,  although  it  was  diflScult  to  understand 
how  the  exclusire  uae  of  the  land  could  be  demised,  and 
the  land  itself  not  be  demised,  in  either  case  the  distress 
could  not  be  supjiorted:  if  the  finding  of  the  Jury  meant 
that,  the  land  waa  demised  as  appurtenant  to  the  wharf, 
that  finding  could  not  be  supported,  as,  in  point  of  law, 
one  piece  of  land  could  not  be  appurtenant  to  another 
piece  of  Ifindi  on  the  other  hand,  if  it  meant  that  the  use 
and  enjoyment  of  the  land  merely  passed  as  appurtenant 
to  the  wharf,  the  rent  did  not  issue  out  of  that  which  was 
a  mere  easement,  and  the  distress  could  only  be  taken  upon 
that  out  of  which  the  rent  issued.  But  the  contrary  hav« 
ing  beea  decided  under  very  similar  circumstances  by  the 
Court  of  Common  Pleas,  Buszard  v.  Capel  (i),  a  writ  of 
error  was  brought  to  review  the  decision  of  the  former 
Court,  and  waa  now  argued  by — 

SlafTt  for  the  plaintiffs  in  error. — It  is  found  by  the 
special  verdict,  that  the  exclusive  use  of  the  land  opposite 
to,  and  in  front  of  the  wharf-ground,  where  the  barges 
were  distrained,  was  demised  as  appurtenant  to  the  wharf; 
and,  although  it- has  been  said  to  be  difiicult  to  understand 
how  the  exclusive  use  could  be  demised,  and  the  land 
not,  this  finding  ia  intelligible  in  point  of  law,  and  is  ca- 
pable of  explanation.  **  If,"  says  Lord  Coke  (c),  '*  a  man 
hath  twenty  acres  of  land,  and  by  deed  granteth  to  ano- 

(a)  2  M.  &  R.  197;  8  B.  &  C.  141.  {b)  4  Bing.  137. 

(c)  Co:  Lil.  4  b. 
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Exch.  Ckamier^  iher  tod  his  heirs  vestufxm  terra,  and  makeCh  livery  of 

seisin  secundum  formam  carUe^  the  land  itself  shall  not 
pais,  because  be  hath  a  particular  right  in  the  land;  for, 
thereby,  he  shall  not  have,  the  houses,  timber-trees, 
mines,  and  other  real  things,  parcel  of  the  inheritance, 
but  he  shall  have  the  vesture  of  the  land,  that  is,  the  com; 
grass,  underwood,  sweepage,  and  the  like;  and  he  shall 
have  an  action  of  trespass  quare  daueum  JregiU**  Again, 
— "  But,  if  a  man  take  a  lease  of  the  herbage  of  his  own 
land,  by  deed  indented,  this  is  no  conclusion  to  say  that 
the  lessor  had  nothing  in  the  land,  because  it  was  not 
made  of  the  land  itself  (a)*'  The  use  so  found  is  inferred 
from  acts  of  enjoyment,  of  which  the  land  was  capable, 
such  as  making  beds  for  the  barges,  clearing  out  the  mud, 
and  the  like ;  it  is,  in  eflfect,  the  same  as  a  grant  vesiui^of 
terrcB;  and  the  two  cases  may,  with  propriety,  be  assimi^ 
lated*  But  it  must  be  shewn#  that  the  exclusive  use  so 
found,  is  of  a  nature  which  may  be  appurtenant  to  the 
principal  subject  of  demise)  for  it  has  also  been  said, 
diat,  if  the  meaning  of  the  finding  be,  that  the  land  itself 
was  demised  as  appurteilant  to  the  wharf,  it  would  amount 
tp  a  finding,  that  one  pie^e  of  land  wIm  appurtenant  to 
another,  which,  in  point  of  law,  cannot  be*  To  ft  certain 
extent,  this  proposition  may  be  conceded;  for,  one  piece 
of  land,  in  which  there  is  an  interest  from  the  sitffiiee  to 
the  centre,  cannot  be  held  as  appurtenant  to  another 
piece  of  land  similarly  circumstanced:  but,  to  the  full 
extent,  thb  proposition  is  not  sustainable;  for,  akhoi^ 
the  technical  rule  is,  that  a  thing  corporeal  cannot  be  ap^ 
pendant  to  a  thing  corporeal,  or  a  thing  incorporeal  to  a 
^ing  incorporeal,  this  proposition  is  not  universaUy  trite. 
In  Co.  Lit 4  131  i,  it  is  said,  that  prescription  doth  not 
make  any  thing  appendant  or  appurtraont,  unless  the 
thing  appendant  or  appurtenant  agree  in  quality  and  nature 

(a)  Co.  lit.  47  b. 
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to  ihe  tiling  wfaereunto  it  is  appendant  or  appurtenant ;  as  Exch.  chamber, 
a  thing  ccM^oreal  cannot  properly  be  appendant  to  a  ^^  ^* 
Amg  corporeal,  or  a  thing  incorporeal  to  a  thing  incor- 
poreal* Butj  in  a  note  to  this  passage,  Mr.  Butler  says, 
— "  The  true  test  seems  to  be,  the  propriety  of  relation 
between  the  principal  and  the  adjunct,  which  may  be£>und 
out  by  considering,  whether  they  so  agree  in  nature  and 
quality,  as  to  be  capable  of  union  without  any  incongruity.** 
The  exclusiye  use  here  found  is  not  the  land,  but  the  use 
of  the  land,  which  may  well  be  granted,  although  the  land 
itaelf  do  not  pass:  this  is  the  adjunct,  the  principal  is  the 
whar£  They  agree  in  nature  and  quality,  and  are  capable 
of  union  without  any  incongruity. 

If,  theti,  the  exclusive  use  so  found  may  be  appurtenant 
to  the  land  demised,  is  it  an  interest,  substantial  and  tan? 
gible,  whereto  a  lessor  may  resort  to  distrain?  *  In  the  first 
place,  it  18  an  interest,  for  the  recovery  of  which  an  assize 
of  novel  disseisin  would  lie  at  c(nnmon  law.  Thus,  Brae* 
tons  De  assisa  novas  disseysince,  lib.  4,  cap.  6,  f.  1S4, 
says:  ''  Loam  atdem  non  solum  habei  hujusmodi  assisa  in 
rebus  corpotcdibus,  sicut  in  tenementis  quibuscunque;  ve» 
rum  etiam  in  rebus  incorporaUbus,  sicut  in  servitutibus,  et  in 
rebus  qu€B  pertinent  ad  tenementum,  sicut  injure  paseendi, 
faleandi^odiendif  et  kujusmodir  And  again,  Id.  cap.  14, 
f.  176,  ^*  In  quibus  casibus  omnibus  subveniiur  disseysito 
per  breve  de  ingressu,  secundtmtformw  infetius  notandas^ 
tarn  super  possessianibus  reirum  corporalium^  quam  super 
juribuM  sciUcet  rebus  incorporaUbus,  sicut  jure  pascendip 
et  kt^usmodi  utendi  fruendi.'*  So,  we  have  the  authority 
of  Lord  Coke  {a)  that,  at  common  law,  an  assise  of  novel 
disseisin  would  lie  in  such  cases;  for,  in  his  commentary 
upon  the  statute  Westminster  S,  by  which  the  remedy  by 
assise  of  novel  disseisin  was  extended,  after  noticmg  the 
authority  of  ^ae/on,  he  observes:  "  And  in  this  reign  of 
Henry  3rd,  which  was  before  the  making  of  this  act,  an 

{a)  2  Inst  412. 
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Bxck  CMamber,  asaize  did  lie  Qf  a  common  of  pbcary ;  and  those  opinions 

had  great  probability  of  reason :  y  et^  because  (aa  hath 
been  said)  there  was  no.  writ  in  the  register  in  these  cases, 
Ihereforer  before  this  act,  no  writ  did  lie,  by  the  general 
opinion  of  the  judges;  but  now  this  act  hath  cleared  the 
question."  Now,  ai|  assize  of  novel  disseisin  is  a  writ  of 
entry,  wherem  A.  complains  that  B.  has  disseised  him  of 
his  freehold,  and  the  sheriff  is  to  cause  that  tenement  to  be 
re^eised,  and  tweWe  men  to  view  that  tenement,  (F,  N.  B, 
177);  it  is  a  remedy  which  exists  only  where  the^W  utendi 
is  capable  of  being  defined,  and  lies  not  where  the  com- 
plainiuit  cannot  describe  his  tenement,  either  in  quahty, 
or  by  quantity,  or  local  situation.  (Braciimy  De  assisa 
nof^  dis^jfsifus,  lib,  4,  cap.  16,  f*  181.)  But  there  can 
be  no  better  test  that  this  is  an  interest  tangible,  substan- 
tia], and  maynorable,  than  that  it  may  be  made  the  sub- 
ject, of  an  action  of  trespass  quare  clausum/regiL  By  a 
grant  n^sfur^e  terrce,  though  the  land  itself  do  not  pass, 
the  grantee  shall  have  an  action  of  trespass  quare  clausum 
fi^gUfl-r-Co*  Lit.  4  b.  In  Wilson  v.  Mackreih{a),  where 
Abe.  plaint^  had  an  esclusiye  right  to  dig  turf  on  the 
A^iliQf  the  lord,  it  was  balden,  that  trespass  would  lie  for 
digging,  the  turf  there,  though  the  plaintiff  had  not  the 
absolute  right  to  the  soil.  If  the  interest  of  the  plaintiff  had 
been,  a  mere  right  of  common  of  turbary,  trespass  quare 
cUmefifm  frepJt  would  not  have  been  maintainable;  but,  it 
wa9  an  exclusive  right,  as  this  is,  to  the  enjoyment  of  land, 
which,  a4  Wilmoi,  J.,  in  that  case,  observes,  does  not  ne- 
cessarily import,  that  the  grantee  should  have  the  whole 
property  to  the  land»  Common  and  exclusive  rights  are 
thus  distinguished  by  Lord  Coke{b)i — **  If  a  man  prescribe 
for  common  in  the  land  of  another,  to  the  exclusion  of  the 
owner,  it  is  bad;  but  a  man  may  prescribe  or  allege  a 
custom  to  have  separalem  paeturanii   and  exclude  the 

(a)  3  Bur.  1824.  (6)  Co.  Lit.  122. 
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owner  of  the  soil  from  feeding  there;  or,  solom  vestUratH  Etek.  Chamber, 
ierr{B  from  such  a  day  to  such  a  day,  and  thereby  tlie  dwner     ^  ^^^* 
of  the  soil  shall  be  excluded  from  pasturing  or  feeding 
there;  or,  separalem  piscariatn,  and  the  owner  of  the  soil 
shall  be  excluded  from  fishing  there;  but,  if  he  claim  to 
have  communiam  piscaria,  or   liberenn  piscariafn,  the 
owner  of  the  soil  shall  fish  there.     Even  where  there  are 
conflicting  rights,  as  between  the  lord  and  coi>yhdders» 
the  latter  may  have  the  sole  and  several  pasture  in  the  soil 
of  the  lord,  and  exclude  him;  Hoskim  v.  Rob$M  (a);  a 
fortiori,  therefore,  where  no  right  conflicts  but  that  of  the 
king,  who,  as  parens  patrice,  is  owner  of  the  soil,  die  use 
here  found  must  be  a  tangible  and  substantial  interest, 
which  may  form  the  subject  of  an  action  of  trespass  qwtre 
dausumjregiif  and  whereto  a  lessor  may  resort  to  disttttivi. 
Now,  if  the  use  found  may  be  appurtenant,  and  is  tan* 
gible,  it  remains  to  shew,  that  it  is  an  interest  whereto  a 
lessor  may  resort  to  distrain,  though  the  land  itself  be  nbt 
demised.    A  mere  privilege  or  easement  is  totally  dissi- 
milar from  an  exclusive  use.    '*  If  a  man  deviseth  the  vies- 
ture  and  herbage  of  his  land,  he  may  reserve  a  rent,  for 
that  the  thing  is  maynorable;  and  the  lessor  inay  distridn 
the  cattle  upon  the  land."  Co.  Lit.,  4?  a.     And,  in  ff^ehh 
V.  Myers  (6),  where  replevin  was  brought  for  taking  e^ht 
cows  as  a  distress,  and  the  tenant  had  kio  greater  interest 
than  the  use  here  found,  for  he  was  lessee  of  the  vesture 
for  a  limited  period  only,   and  had  no  absolute  interest 
in  the  land,  it  was  not  doubted  but  that  a  distress  might 
well  be  taken.    The  doctrine  of  distress  is  said  to  have 
originated  in  the  Roman  Law,  to  the  pignorary  method  of 
which  the  rigour  of  the  ancient  feudal  forfeitures  was  mi* 
tigated ;  but  it  is  not  precisely  stated  in  any  work,  whe- 
ther a  distress  may  be  taken  for  the  rent  of  a  common. 
The  dictum  of  Lord  Coke,  upon  this  subject,  is  repeated 

(fl)  3  Saund.  324.  (6)  4  Camp.  368. 
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Mmsk,  Oumier,  in  the  text  books^  and  the  provisions  of  tbe  statete  11  Geo. 

2,  c.  19,  a.  8,  are  referred  to  for  the  purpose  of  shewing 
that  it  eannot;    but  the  wovda  of  that  statute  are  exr 
tremety  general,  ciqiable  of  comprising  as  well  ineorpoteal 
as  eorporeal  rights;  and  it  does  not  foUov,^  beeaase  tUs 
is  said  to  l)e  a  new  enactment,  tibcart  there  may  not  hanre 
been  a  power  of  trespass  before.    Indeed,  the  power  of 
distress  is  incident  and  inseparable  from  ren^serrice; 
and  distress  for  rent-seryice  not  being  sgainst  common 
right,  the  Court  wiH.  affi>rd  every  assistance  to  the  exer<- 
eise  of  that  right.    To  ihe  exercise  of  this  power  there 
are    no  stricter    Ihnit^   thax^^  the  following,  which  are 
^ven  by  FieUt,  lib.  2,  c.  49 : — **  In>  quaUbet  capiiome  iria 
prineipeMter  requiruntUTf  cerium  loeu9j    certa  eausOf  et 
seisina  aUcuju*"      In  the  present  case,  these  requisites 
concur:  the  use  is  exclusive,  and,  therefore,  the  place  is 
certain;  the  eauga  certa  is  the  rent  in  arreac;  and  the  te* 
nant  is  seised,  for,  even  the  owner  of  a  mere  easement  is 
always  stated  in  pleading  to  be  sdsed  as  of  fee.    LiHie^ 
i^tt  does  not  confine  the  remedy  by  distress  to  land,  hut 
says,  sect.  58: — ^  If  the  lessor  reserved  to  him  a  yeaiiy 
rent  upon  such  lease,  he  may  dnse  for  to  distrain  for  the 
rent  in  the  tenement  letten,  or  he  may  have  an  action  of 
debt  for  the  arrearages  agsinst  the  lessee."    Within  the 
word  '*  tenement,"  this  use  ma^  be  included;  and,  al- 
though Lord  Coke,  in  commenting  upon  thia  passage,  says, 
the  renta  must  be  reserved  out  of  the  hmds  or  tenements, 
whereunto  the  lessor  may  have  resort  to  distrain^  and, 
afterwards,  proceeds  to  state,-  that  a  rent  cannot  be  ie«* 
served  by  a  common  person  out  of  any  incorporeal  inhe* 
ritanecj  as  advowsons,  commons,  &c. ;  but,  if  lease  bemads 
of  them  by  deed,  for  yeaic,  it  may  be  good,  by  way  of  con* 
tract,  to  have  an  action  of  debt,  but  distrain,  the  lessor  can* 
not; — ^itis  sufficient  to  say,  ^at  this  doea not  come  within 
any  of  the  instances  put  by  Lord  Coke,  but  is  an  exclusive 
use,  as  found  by-  the  Jury.    Unless  the  present  distress  be 
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jHipported»  the  remedy  by  dirtoees  ia,  ID  this  case,  absolutely  fixe*,  aumbmr, 
lost ;  for  the  tenant  may  remove  hi^  goods  to  die  barges  on  ^  ^^^* 
the  river,  aod^  unless  the  removal  be  cUndestmey  the  land- 
lord cannot  follow  the  goods,  though  they  be  removed  for 
the  mere  purpose  of  a?oiding  the  distress  (a).  On  the  other 
hand,  by  sustoiniog  this  distress,  no  injury  can  ensue:  the 
rights  of  the  landlord  wiU  be  protected,  but  without  preju^ 
dice  to  the  interests  of  third  persons;  for  goods  sent  to  a 
wharf  are  excepted  from  the  landbrd's  right  to  distrain, 
upon  the  grounds  of  public  convenience.  GUman  v.  EUon{h). 


Riduntds^  for  the  deiSendants  in  error. — The  real  quea- 
tioD  is,  whether  the  place  in  which  the  barges  were  dis*- 
trained  is  part  and  parcel  of  the  premises  demised,  or 
whether  it  was  used  as  a  mere  easement ;  for,,  if  it  be  aa 
easement,  the  distress  cannot  be  sustained,  and  the  judgr 
ment  must  be  affirmed.  The  rule  upon  this  subject 
is  thus  laid  down  by  Lord  Coke: — '^  Firsts  it  appeareth 
here,  by  Lffileion,  tb^t  a  rent  must  be  reserved  out  of 
laiide  pr  tenements,  whereunto  the  lessor  may  have  re«> 
sort  Of  recourse  to  distrain,,  as  Littleton  here  also  saith| 
apd,  therefore,  a  rent  cannot  be  reserved  by  a  common 
person  out  of  any  incorporeal  inheritance,  as  advowsons, 
commons,  offices,  corodies,  mulcture  of  a  mill,  tythes,  fayres, 
markets,  liberties,  privileges,  franchises,  and  the.  like.  But 
if  a  lease  be  made  of  them  by  deed,  for  years,  it  may  be 
good,  by  way  of  contract,  to  have  an  action  of  debt,  but 
distrain,  the  lessor  cannot."  Co.  Lit^  47  a«  The  statute 
1 1  Geo.  Z,  c.  19,  s%  8,  enables  the  landlord  to  distrain  any 


(a).  Wation  ▼.  Main,  3  Eap.  15; 
batset  Oppimum  v.  SmUh^  4  P. 
iL  R.  33;  Bach  v.  MeaU,  5  M. 
&  S.  200;  Stanley  v.  Wkarter^ 
9  Price,  301 ;  Lytttr  v.  firovm, 
1  Car.  &  P.  121^  in  which  this  case 
is  over-ruled. 

(6)    3  B.  &  B.  82.    He  also  re^ 


ferred  the  Courts  generally^  to  bis 
argmneot  in  the  Coutt  of  K,  B^  bul 
did  not  cite  the  casSi  of  Bally  v, 
WelU,  1  Wils.  25;  26  H.  8,f.5,  pi. 
20;  GrayU  case,  5  Co.  78  b,  Cro. 
Eliz.  405;  the  Mayor  of  Nortfuanp- 
ton  v.  Ward,  iWilsoD,  107,115; 
and  Watson  v.  Main,  3  Esp.  15. 
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Exeh.  Chamber,  Cattle  feeding  upon  any  comoion  appendant  to  the  land  6e^ 
^^^^-  mised.  This  statute,  which  is  intitlcd,  "  An  act  for  the 
more  effectual  securing  the  payment  of  rents,  and  pre* 
venting  fraud  by  tenants/'  gives  a  new  remedy;  for,  at 
eommon  law,  such  cattle  could  not  be  distrained,  because 
the  common  was  only  accessory,  the  soil  of  the  common 
being  in  the  lord  of  the  feet  and  the  lessor  of  the  land 
could  not  enter  upon  the  common  to  distrain.  Now,  the 
indenture  of  demise  set  out  in  the  special  verdict,  defines 
the  property  demised  by  abuttals,  not  induding.lhe*  place 
in  question;  it  also  contains  general  words,  to  which  alone 
the  finding  of  the  Jury  can  be  referred.  That  finding  is, 
that  the  exclusive  use  of  the  land  was  demised  as  appur* 
tenant  to  the  wharf,  but  that  the  land  itself,  was  nol^Ie- 
mised;  which  latter  part  distinguishes  thb  firom  ftbe  case 
of  Busxard  v.  Capel  (a),  in  the  Court  of  Common  Pleas, 
Land  cannot  be  appurtenant  to  land,  and,  tfaevefere,  if  the 
land  itself  did  not  pass,  but  the  exclusive  use  of  the  land 
only,  that  use  must  pass  as-  an  easement  under  tlie  'Word 
^'  appurtenances"  in  the  lease.  The  rent  issues  out  of  the 
land  itself,  and  not  out  of  the  easement;  and,  as  liie  dis* 
tress  can  only  be  taken  from  that  firom  which  the  rent  is-* 
sues,  it  cannot  be  taken  upon  the  easement. 

Siarr,  in  reply. — ^The  present  does  not  come  within 
any  of  the  instances  mentioned  by  Lord  Coke  in  the  pas- 
sage referred  to,  out  of  which  a  rent  cannot  be  reserved. 
The  nearest  to  which  it  may  be  assimilated  is  a  pHvflege ; 
it  is,  however,  not  a  privilege,  but  an  interest  in  the  soil : 
superficial  it  may  be,  but  it  is  still  tangible,  and  such 
whereto  a  lessor  may  resort  to  distrain.  A  demise  for 
the  exclusive  use  of  soil  for  barges,  is  an  interest  pre- 
cisely similar  to  a  demise  vesiura  terra. 

Cur.  adv.  tuU- 

(a)  4  Bingh.  137. 
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AUDrmmER,  IjI  C.  B.— This  is  ah  aclion  of  trover  for  ^''''''\^^^' 
twa^batt^/  brongfat  by  the  assignees  o^  bankrupts  of  the 
nnmB'ot  Jones f^'n^anst  Mo  defendants,  who  were  bailiffs, 
duly  authorised,  of  the  person  then  entitled  to  the  free- 
hold <lf  4  whaff'Md'pfettii^es  in  possession  of  the  defend- 
aate  in  ^ehdr,  iha  assignees,  sind  who  had '  seized' tbe  two 
balrge^y  tinder  eoIouirG^  distress,  for  rent-arrear. 

The-'distt^^'lHur  nmd^  itpon  two  barges* lying  in  the 
imitf<  TJhitfl^;  btiC  attached  by  ropes  to  ihe' wharf  demised 
hfth^piAnc^ilbr  these  bailifl^,  th6  plaintiffi  in  error,  to 
(be  hasianxf^i^n&ir  l^^sented  by  the  a:s8ignees.  The 
ifomdod  ii^^  VheAer  tb^  distress  is  valid.  There'  is  no 
doubt  ibat^thd  wharf  was  dennsed,  that  rent  was  in'arrear, 
ited  die dkt#^^  dsiA^.  The' cfatitrovi^rsy  is,  "whether  the 
bfori^cfcr  werd  in  a  poMoh^hltAt  rendered  them  liabld  to 
betSstnonedXijuOtf.'*'    ^      '    .   .   . 

It  13  iieec^Atry  to  etemin^  the  t^rtiit  of  the  deAoi^e,  ko 
4«.tQnmiiet|itknatei0ttxiftkid  interest  which  the  tieniA^  took 
M9der  the  danise  iir  the  |dace  where  tbe  barg^  w^e  at 
t)ie  time.  <>£t)hei  distress;  and  then  to  decide,  #befli6^i  by 
iB^f.  i^rapej^y  in  that  place  ^vos  liable  Hoho  dltftrfalned 
^nm*  *T'he  J^iivy found  a  special  verdict,  yvh^te^  thfe  terms 
of  the  demise,  ere <aAftfed..  bisubstunee^  tbeyarC'  as^'^^fiil- 
lows: — By  indenture,  Brown  demised  to  the  bankrupts  all 
tbet^  whi^f  .0r^n4  mdi  yirwiisee  he&t  the  riirer  Tketmes, 
9x^  i^o^:tha^5vilfellottee  ebuttiBg  aostbon  ihA  Thames, 
&A'i-^ether.  wkh  licence  •  for  ^tbern,!  during  that  demise^ 
U>  biul.aod.  load  go^^dk^  in  oomiiion  with  thU^  resiof  the 
le^^arjBtt^ns^ii^s  at  Five^foot'^ay  wharf;  together  Uith  M. 
eafpm^nts  %pd  am^urtenaiices  to  the  said  wharf  and  pver 
miaes  belonging  0irtJ»ppertaiiiing:^^the  speeiid  verdict  th^ 
stated,  ^hfit,.  by  the  iedetitiirei  the  exohaeive  use  of  tbe 
land  of  the  river  Z&|nie««i>ppQBketo,  and  in  fitMit  of  the 
demiaed  wbarf,  between  high  and  low  water-mark,  as  well 
when  covered  with  water  as  dry,  was  demised  as  appur^ 
tenant  to  the  wharf;  but  that  the  land  between  high 
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Exek.  chamhtr,  and  low  wateiMiuirk  was  not  demised*    It  has  been  ob- 

I  QOQ 

served  that  the  special  verdict  is,  in  this  place,  erroneous, 
and  inconsistent  with  itself.  It  finds  that  the  exclusive 
use  of  the  land  over  which  the  river  flows  was  demised 
as  appurtenant  to  the  wharf,  but  that  the  land  itself  was 
not  demised.  This  inbonsisteney  has  suggested  to  one  of 
the  Judges  the  propriety  of  a  venire  denovo.  It  is  agreed, 
that  the  finding  is  inconsistent,  because  a  grant  of  the  ex- 
clusive use  of  the  land  is  a  grant  of  the  land.  Therefore, 
the  verdict  finds  that  the  land  was  demised,  and  that  it 
was  not  dembed.  But,  still,  the  majority  of  the  Judges 
are  of  opinion  that  there  is  no  occasion  for  a  venire  de 
novo;  such  a  step  would,  in  their  opinion,  occasion  use- 
less delay  and  expense.  The  Jury  have  put  a  construc- 
tion upon  the  instrument.  The  instrument  is  itself  suffi- 
ciently set  out  upon  the  special  verdict,  and  the  Ckmrt  can 
judge  of  its  legal  efiect.  They  are  now  informed  as  ex- 
actly what  the  facts  are,  as  they  could  be  by  any  amend- 
ment, and,  therefore,  do  not  deem  it  necessary  that  there 
should  be  a  venire  de  novo.  The  special  verdict  then 
proceeds: — *'  That,  on  the  ISith  November,  18S6,  the  sum 
of  556/.  of  the  JomL  was  in  arrear,  and  unpaid ;  and  that, 
on  that  day,  and  at  the  time  of  making  the  distress  there- 
inafter mentioned,  the  two  barges,  the  property  of  die 
plaintifls  as  such  asngnees,  were  attached  by  ropes,  head 
and  stem,  to  the  wharf-grounds  aforesaid,  and  were  lying 
and  being  on  the  part  of  the  river  Thames  opposite  to  and 
in  front  of  the  said  wharf-ground  and  premises,  and  be- 
tween high  and  low  water-mark,  the  exclusive  use  of  which 
was  demised,  as  aforesaid;  that  the.  defendants,  on  the 
said  ISth  of  November,  as  the  bailifib  of  tiie  person  who 
was  then  entitled  to  the  freehold  of  the  wharf  and  pre- 
mises, and  was  duly  authorized  by  law  to  distrain  for  the 
arrears,  seized  and  took  the  two  barges  as  a  distress  for 
the  arrears  of  rent,  and,  shortly  afterwards,  sold  and  dis- 
posed thereof,  to  satisfy  such  arrears.'*    Such  is  the  ver- 
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<Kct.  Nothing  is  demised  but  the  wharf-ground  and  pre-  ^»<^*-  chamber, 
mises  next  the  river  Thames,  and  the  capital  built  brick  .  '  ^ 
warehouse  of  three  floorsi  erected  and  built  thereon,  to-  capbi. 
gether  witii  the  cellars,  sollars,  roomSi  chambers,  ways,  i^uszaro. 
paths,  passages,  lights,  easements,  profits,  commodities, 
advantages,  and  appurtenances  whatsoever,  \o  the  said 
wharf-ground,  warehouse,  and  premises,  belonging  or  ap- 
pertaining. What  is  dennsed,  therefore,  is  the  wharf- 
groundy  and  premises  next  the  river,  the  warehouse^  and 
the  easements  and  appurtenances  thereto  belonging.  The 
Jury  teEi  us  that  it  was  as  appurtenant  that  the  exclu- 
sive right  to  the  use  of  the  land  in  question,  over  which 
the  ba^es  were  moored,  passed  to  the  lessee.  As  it  is 
an  acknowledged  rule,  that  land  cannot  be  appurtenant  to 
land,  it  follows  that  the  Jury  drew  a  right  inference  from 
the  deed,  when  they  found  that  the  land  itself  between 
high  and  low  wafer-mark  was  not  demised;  and  when 
they  say,  that  the  exclusive  use  of  the  land  was  demised 
for  the  acooimiiodation  of  the  tenants  of  tb^  wharf,  they 
do  not  mean  exelnatve  use  in  the  sense  which  those  words 
import,  when  they  are  held  to  pass  the  land  itself.  That 
ivooU  be  contrary  both  to  their  own  express  finding,  and 
to  the  manifest  construction  of  the  deed  ittfelf,  set  out  upon 
die  record.  It  may  be  assumed  as  a  &ct,  therefore,  that 
&e  land  over  which  the  barges  were  moored  was  not  de- 
mised, though  the  land  to  which  they  were  attached  was 
demised.  The  question,  then,  comes  to  be,  whether,  by 
law,  a  distress  can  be  made  upon  property  situated  upon 
land  which  is  not  parcel  of  the  demise— land,  of  which  the 
tenant  has,  at  most,  an  easement. 

It  carnioi  be  denied  that  the  law  b  generally  under* 
stood  to  be  as  laid  down  by  the  Lord  Chief  Baron  Camyns 
in  his  Digest,  title  Disiress,  A.  3,  that,  for  rent  reserved 
upon  a  lease,  a  man  may  distrain  upon  any  part  of  the 
land  out  of  which  the  rent  issues,  evidently  implying  a 
negative,  that  he  can  distrain  nowhere  else.     It  would, 
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^^^ift^o"*^'  surely,  be  vain  to  contend,  that  the  rent  issued  out  of  the 

soil  of  this  navigable  river.  Much  ancient  learning  has 
been  ingeniously  brought  into  action  upon  this  occasion, 
to  prove  that  a  distress  may  be  taken  upon  an  easement, 
or  a  right  analogous  to  what  the  tenants  are  supposed  to 
have  had  upon  the  river  in  this  case.  But  none  of  the 
cases  cited,  when  examined,  warrant  the  proposition.  The 
total  absence  of  all  clear  and  direct  authority  upon  such  a 
point  is,  I  think,  decisive  against  it.  I  do  not  think  it 
necessary  to  examine  the  dicta  and  pases  which  have  been 
mentioned,  in  order  to  shew  that  they  fail  in  estaUishing 
the  proposition  for  which  they  have  been  cited.  The 
exceptions  to  the  rule,  that  the  distress  must  be  upon  the 
land,  whether  they  are  found  in  the  common  law,  or  intro- 
duced by  statute,  all  prove  the  rule.  The  right  of  the 
lord  to  follow  when  the  cattle  are  removed  within  his 
sight,  when  it  is  stated  by  my  Lord'  Coke  in  the  Ist 
Inst,  161,  is  put  upon  this,  that,  in  judgment  of  law,  they 
are  at  the  time  within  his  fee.  The  statute  of  Aime 
affording  a  remedy  where  the  goods  are  carried  off  clan- 
destinely ;  the  statute  of  Geo.  S,  authorizing  the  land- 
lord to  distrain  cattle  feeding  upon  commons  appurtenant 
to  the  land  demised ;  all  these  exceptions  prove  the  rule, 
that  the  distress  must  be  made  upon  land  out  of  which 
the  right  of  the  landlord  issues.  There  is  no  reason  in 
justice  for  extending,  by  subtlety,  the  right  of  distr^ing, 
beyond  what  the  ancient  law  of  the  realm  has  established* 
If  the  law  were  as  contended  by  the  plaintiffs  in  error,  the 
barges  of  a  stranger,  moored  there  for  a  temporary  pur- 
pose, with  their  cargoes,  might  be  seized,  which  would  be 
unjust.  It  has  been  said,  that  a  decbion,  that  the  right 
of  distraining  does  not  exist  upon  property  situated  as 
these  barges  were,  would  be  dangerous  to  the  commercial 
interests  of  the  country:  I  am  not  able  to  discover  the 
danger.  The  landlord  will  have  his  remedy  by  distress 
upon  the  premises  really  demised,  and  will  have,  besides, 
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remedy  upon  the  contract.  If  it  be  supposed  that,  Exch.  chamber, 
because  the  soil  of  the  river  cannot  be  demised  by  the 
owner  of  the  adjoining  wharfi  the  easement  or  privilege 
of  attaching  their  barges  to  the  adjoining  wharf  would  be 
in  danger,  I  must  say,  I  cannot  discover  the  consequence. 
If  this  be  an  easement,  as  they  say  it  is,  to  the  benefit  of 
which  they  are  entitled,  the  law  has  the  means  of  protect- 
ing men  in  their  easements  appurtenant  to  their  lands,  as 
well  as  in  the  lands  themselves.  We  are  of  opinion,  that 
the  judgment  should  be  affirmed. 

I  am  desired  to  state,  that  the  late  Chief  Justice  of  the 
Common  Pleas,  who  heard  the  case  argued,  does  not  con- 
cur in  the  opinion  I  have  delivered,  but  thinks  that  the 
judgment  ought  to  be  reversed;  the  majority,  however,  of 
the  Judges  are  of  opinion  that  it  ought  to  be  affirmed; 
and  let  it  be  affirmed  accordingly. 

Judgment  affirmed. 
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June  16,  23.       Hemeage  and  Others  v.  Lord  Andover  and  Others. 


A  tcatatrix  de- 
vised certain  es- 
tates to  trustees 
for  a  term  of  five 
Imndred  yean, 
and,  subject  to 
the  term,  and 
the  trusts  there- 
of thereinafter 


sons  of  such  se- 
veral persons 
successively  in 
tuil  male;  with 
remainder  to  the 
daughters  of 


John  Waiter  Hefieage,  by  his  wiU,  dated  17th  March, 
1798,  after  diarging  aU  and  singular  his  real  estates  with 
payment  of  his  just  debts,  gave  and  devised  all  his  real  es- 
tates in  Great  Britain,  to  his  wife,  Arabella  Walker  Her 
neage,  to  hold  the  same  unto  her,  her  heirs,  and  assigns,  for 
declared,  she de-  ^y^^.  gQ^  y^^  gg^ye  to  the  Said  Arabella  Walker  Heneage. 

Vised  the  same  »  o  o   # 

estates  to  the  use  her  executors,  administrators,  and  assigns,  all  his  personal 
sons  "uccesBive-  estate  of  what  nature  or  kind  soever;  and  the  said  testator 
Reminder  to'^the  appointed  the  said  Arabella  Walker  Heneage  sole  exe- 
first  and  other    cutrix  of  his  Said  wiU.     The  said  Arabella  Walker  Her 

neage,  by  her  will,  dated  the  S5th  May,  1813,  gave  and 
devised  all  her  manors,  messuages,  lands,  and  heredita- 
ments in  Wilts f  Berks f  Somerset,  Middlesex:,  and  Surrey, 
such  several  per-  and  all  Other  her  real  estates,  to  the  Right  Honourable 
lyTn  toU^ene^'  Charles  Meadows  Pierrepoint,  Earl  of  Manoers,  the  Right 
rai;withre-      Honourable  Thomas  Howard,  Lord  Viscount  Andover, 

mamders  over.  ' 

The  trusts  of 
the  five  hundred 

years'  term  were  declared  to  be,  that  the  trustees  of  the  term  should,  out  of  the  rents  and  proAis 
of  the  hereditaments  comprised  in  the  sidd  term,  pay  the  several  annuities  mentioned  io  the 
will,  and,  subject  thereto,  should,  out  of  the  residue  of  the  rents  and  profits  of  the  premises  com- 
prised in  the  said  term,  levy  and  raise  such  sums  of  money,  not  exceeding  8,000/.  in  the  whole,  as 
should  be  necessary  to  pay  and  satisfy  such  debts  or  sums  of  money  as  might  be  due  and  owing  by 
her  late  husband,  or  by  herself,  either  by  mortgage,  bond,  or  otherwise ;  and  all  which  she  dirrcted 
the  trustees  to  pay,  satisfy,  and  discharge  out  of  the  said  rents  and  profits,  in  such  manner  and 
form  as  they  should  think  fit,  and  as  soon  as  conveniently  might  be  after  her  decease  i  and  sabfect 
and  without  prejudice  to  the  several  trusts  declared  of  the  said  term,  upon  trust  to  pay  and  apply 
the  residue  and  overplus  of  the  net  rentj,  issues,  and  profits  of  the  premises  comprised  In  the  said 
five  hundred  years'  term,  unto  the  person  or  persons  who,  for  the  time  being,  should  be  next  entitled 
to  the  reversion  or  remainder  of  the  premises,  expectant  on  the  said  term,  under  the  limitations 
thereinbefore  contained: — He/rf,  that  it  was  a  question  of  intention,  to  be  collected  from  the  provi- 
sions of  the  will,  whether  the  testatrix  meant  to  charge  the  debts  upon  the  eorput  of  the  estate,  or 
only  to  direct  the  payment  out  of  the  annual  rents  and  profits ;  and,  upon  the  several  provisions, 
the  Court  held,  that  the  testatrix  did  not  intend  that  the  debts  should  be  r^sed  out  of  the  corfms  of 
the  estate,  but  only  that  the  same  should  be  discharged  out  of  the  annual  rents  and  profits. 

Though,  in  favour  of  creditors,  the  Court  considers  a  devise  in  trust  for  payment  of  debts  out  of 
rents  and  profits,  to  be  equivalent  to  a  devise  of  the  estate  itself  in  trust  for  payment  of  debts,  and 
will  direct  the  estate  to  be  sold  for  that  purpose,  yet  it  has  been  in  cases  where  the  remainder- man 
was  either  tenant  in  fee  or  in  tail,  and,  therefore,  liable  to  pay  the  debts  sooner  or  later. 
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and  the  Right  HohouraUe  Carles  Pierrepwni,  then  Lord  txcK  ch.m  Eq. 
Viscoiuit  Newark,  and  their  heirs,  to  the  use  of  Robert  ^  1^ 

Nicholas  and  George  Wyld,  their  ezecutorsi  administra-      Heneaoe 
tors,  and  assigns,  for  five  hundred  years,  to  commence         Lord 
from  the  time  of  the  said  testatrix's  decease,  without  im-      akdove*. 
peachsient  of  waste,  but  upon  the  trusts  nevertheless  -//^^i^ 
thereinafter  declared ;  and,  from  the  end  or  other  sooner  /      >^      .^  ^^y 
determination  of  the  said  term  of  five  hundred  years,  and,    v  ^  ^^^^  - 
in  the  meantime,  subject  thereto,  and  to  the  trusts  thereof,  ^J^o  ^^^^.^ePjt^.ZAo 
to  the  use  of  the  plaintifi^,  George  Heneage  Walker  He-  //  ^(^^^  .  .   ^^/ 
neage,  and  his  assigns,  for  his  Kfe,  with  remainder  to  the 
said  Earl  of  Manvere,  Viscount  Andover,  and  Viscount 
Newark^  and  their  heirs,  during  the  life  of  the  said  George 
Heneage  Walker  Heneage,  in  trust,  to  preserve  contin- 
gent remainders ;  and  after  the  decease  of  the  said  George 
Heneage  Walker  Heneage,  to  the  use  of  the  first,  second, 
and  every  other  the  son  and  sons  of  the  body  of  the  said 
George  Heneage  Walker  Heneage,  lawfully  to  be  be- 
gotten in  tail  male;  with  remainder  to  the  plaintiff,  Thomas 
John  Wyld,  and  his  assigns,  for  his  life;  with  remainder 
to  his  first  and  other  sons  in  tail  male;  with  remainder  to 
the  plaintifi;  WUUam  Thomas  Wyld,  for  his  Ufe;  with 
remainder  to  his  first  and  other  sons  in  tail  male;  with  re- 
mainder to  James  William  Wyld,  since  deceased,  for  life ; 
with  remainder  to  his  first  and  other  sons  in  tail  male; 
with  remainder  to  the  fifth  and  sixth,  and  every  other  son 
of  George  Wyld^  by  Mary  Dionysia,  his  wife,  in  tail  male; 
with  remainder  to  the  use  of  the  first  and  every  other  son 
of  the  plaintiff^,  George  Heneage  Walker  Heneage,  in  tail 
male;  with  like  remainder  to  the  sons  of  his  brothers;  with 
lemsdnder  to  the  daughters  of  the  said  George  Heneage 
WaUer  Heneage,  severally  and  successively,  in  tail  general ; 
and,  for  defiiult  of  such  issue,  to  the  use  of  the  daughters 
of  his  said  brothers  in  taU  general,  with  the  ultimate  re- 
mainder to  the  plaintifi^,  Francis  John  St,  Quintin,  his 
and  assigns,  for  ever. 
The  term  of  five  hundred  years  was  declared  to  be 
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JUeh.Ch.inEq.  limited  10  use  to  the  said  Robert  Nicholas  and  George 

fryldf  their  executors,  admmistrators,  and  assigns,  as 
aforesaid,  upon  trust  that  they  should,  out  of  the  renta 
and  profits  of  the  hereditaments  and  premises  comprised 
in  the  said  term,  pay  to  the  defendant,  Arabella  Afme 
Caroline  Jenny  Pigoti,  the  clear  net  sum  of  500/.,  free  from 
the  legacy- duty  and  all  deductions,  to  be  paid  her  as  soon 
as  conveniently  might  be  after  the  said  testatrix*8  diecease; 
and  should  also  pay  the  sum  of  700/.  (the  like  sum  having 
been  expended  by  her,  the  said  testatrix,  in  renewing  a  co- 
pyhold estate  in  CkerhiU^  in  the  said  county  of  fFUte^  held 
under  Mr.  Grub)  unto  her  executors  thereinafter  named, 
to  be  applied  by  them  upon  the  trusts  thereinafter  declared 
concerning  her  residuary  personal  estate;  and  upon  fur* 
ther  trust,  during  the  life  of  the  said  Arabella  Anne  Co* 
roline  Jenny  Pigott,  in  case  she  should  continue  unmarried, 
by  and  out  of  the  rents,  issues,  and  profits  of  the  several 
manors  and  other  hereditaments  and  premises  comprised 
in  the  said  term  of  five  hundred  years,  or  any  of  them^ 
to  levy  and  raise  the  clear  yearly  sum  of  IflOdL  of  lawful 
money,  free  from  legacy-duty,  land-tax,  and  all  other  taxes 
and  deductions;  and  should  pay,  apply,  and  dispose  of 
such  yearly  sum  of  1,000/.  by  equal  half-yearly  payments 
into  her  proper  hands,'  in  manner  therein  mentioned ;  and, 
in  like  manner,  to  levy  and  raise  the  several  other  annuities 
therein  mentioned ;  and  subject  to  the  several  trusts  and 
directions  therein  declared  and  hereinbefore  mentioned,  of 
the  said  term  of  five  hundred  years,  upon  further  trust ;  and 
the  testatrix  directed,  that  the  said  trustees  should,  out  of 
the  residue  of  the  rents,  issues,  and  profits  of  the  heredi- 
taments and  premises  comprised  in  the  said  term  of  five 
hundred  years,  levy  and  raise  all  such  sum  and  sums  of 
money  not  exceeding,  in  the  whole,  the  sum  of  8,000/.,  as 
should  be  necessary  to  satisfy,  pay,  and  discharge  all  such 
debts  and  principal  sums  of  money,  and  interest  due  there- 
on, as  might  be  justly  due  and  owing  by  the  said  testatrix's 
late  husband,  John  Walker  Heneage,  in  his  lifetime,  or  by 


TRINITY  TEKMj  10  OXO.  IT. 


369 


benelf,  either  by  mortgage,   bond,  simple  contract,  or  ^^»«*  c».«»^. 
otherwise;  all  which  she  directed  the  said  Robert  Nicholas 
and  George  Wyld,  and  the  surrivor  of  them,  or  the  exe- 
cutors and  administrators  of  such  survivor,  to  pay,  satisfy, 
and  discharge,  out  of  the  said  rents  and  profits,  not  ex- 
ceeding the  said  sum  of  8,000/.,  in  such  manner,  proper* 
tions,  and  form,  as  they  should  think  fit,  and  as  soon  as 
conveniently  might  be  after  her  decease ;  and  subject  and 
without  prejudice  to  the  several  trusts  and  directions 
therembefore  declared  and  mentioned,  of  and  concerning 
the  said  term  of  five  hundred  years,  upon  trust;  and  she 
directed,  that  the  said  trustees  should  pay  and  apply  the 
residue  and  overplus  of  the  net  rents,  issues,  and  profits 
of  the  premises  comprised  in  the  said  term  of  five  hundred 
years,  unto,  or  permit  and  suffer  the  same  to  be  received 
and  taken  by,  or  for  the  benefit  of  the  person  or  persons 
respectively,  who,  for  the  time  being,  should  be  next  en- 
titled to  the  reversion  or  remainder  of  the  said  premises, 
expectant  on  the  said  term  of  five  hundred  years,  under 
or  by  virtue  of  the  limitations  before  contained.    And  the 
said  testatrix  thereby  directed,  that  when  all  and  every 
the  trusts  and  purposes  thereby  declared  and  directed  of 
the  said  term  of  five  hundred  years,  should,  in  all  thkigs, 
be  fiiUy  performed  and  satisfied,  or  should  be  discharged, 
either  by  becoming  unnecessary,  or  by  being  incapable  of 
being  performed,  or  by  any  other  means;  and  when  the 
Kud  Robert  Nicholas  and  George  Wyld^  and  each  of  them, 
their  and  each  of  their  executors  and  administrators,  should 
be  reimbursed  and  satisfied  all  charges  and  expenses  oc- 
casioned by  or  relating  to  the  trusts  thereby  in  them  re* 
posed,  then  the  same  term  of  five  hundred  years  should 
cease  and  determine,  and  be  utterly  void.    And  the  said 
testatrix  declared  her  will  and  mind  to  be,   that,  after 
satisfiustion  of  the  trusts  therein  and  hereinbefore  men- 
tioned of  the  said  term,  so  far  as  related  to  the  pay- 
ment of  debts,  if  the  person  or  persons,  for  the  time 
being  entitled  to  an  estate  for  life  in  the  hereditaments 
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Egtk.Ck.imEf.  hereinbefore    devised  in    settlement    by  the   «ud  will^ 
1829 

should  be  under  the  age  of  twenty-one  years,  then,  daring 
his  or  their  minority,  the  said  Earl  of  Mamvers^  Viscount 
Andover,  and  Viscount  Newark,  should  enter  into  and 
hold  possession  of  the  said  manors  and  other  heredita- 
ments, and  receive  and  take  the  rents,  issues,  and  annual 
proceeds  and  profits,  and  out  of  the  same  apply  any  an- 
nual ^um  or  sums  <^  money,  according  to  the  age  or  re- 
spective ages  of  such  minor  or  minors  respectively,  but 
not,  at  any  one  period,  exceeding  the  yearly  sum  of  SOOiL, 
for  or  towards  the  maintenance  or  education  of  such  minor 
or  minors  respectively,  and,  sutgect  thereto,  lay  out  and 
invest  the  said  yearly  rents,  issues,  and  profits,  or  the  sur* 
plus  thereof,  in  manner  therein  mentioned.  And  the  tes- 
tatrix declared  her  will  and  mind  to  be,  that  they  the  said 
trustees  should  be  possessed  of  and  interested  in  the  said 
stocks,  funds,  and  securities,  interests,  dividends,  and  an- 
nual produce,  and  the  accumulations  respectively,  upon 
trust,  at  the  end  of  such  minority,  or  sooner,  if  they  should 
think  proper,  to  call  in  or  dispose  of  the  same,  and  con- 
vert them  into  money,  and  lay  out  and  invest  the  money 
to  arise  and  be  produced,  as  last  mentioned,  in  the  pur- 
chase of  freehold  estates  of  inheritance,  to  be  situate  in 
the  county  of  JViUs^  and  should  settle  and  assure  the 
same  to  the  uses  to  which  tiie  manors  and  otiier  heredita- 
ments, firom  the  rents  and  profits  of  which  the  accumula- 
tions should  have  been  respectively  produced,  should,  by 
virtue  of  the  said  will,  then  stand  limited  and  settled. 
And  the  said  testatrix,  after  malting  certain  specific  be- 
quests and  legacies,  gave  and  bequeathed  to  the  said 
trustees,  the  sum  of  2,415/.  4ss.  Three  per  eeni.  Bank  An- 
nuities, then  standing  in  the  name  of  the  Accountant-Gre- 
neral  of  the  Court  of  Chancery ^  in  trust,  to  permit  the  di- 
vidends for  ever  to  be  received  by  or  for  the  benefit  of 
the  person  or  persons  respectively,  who,  for  the  time 
being,  should  be  in  possession  of  her  said  estate  and  pre-» 
mises,  by  virtue  of  the  limitations  tiiereinbefore  contained. 
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And  the  said  testatrix  gave  and  bequeathed  the  residue  of  B*duCk.uEq. 

lier  money,  stocksi  funds,  and  all  other  her  personal  estate,        ^  ^^^* 

to  the  said  Viscount  Amtavert  Robert  Nicholas^  and  George 

Wyld^  upon  trust  for  the  person  therein  mentioned.   And 

the  said  testatrix  appointed  the  said  Lord  Viscount  An- 

iavcTi  Robert  Nicholas^  and  George  Wffld^  executors  of 

her  said  will. 

By  a  codicil,  dated  the  9th  Aprils  1815,  after  reciting, 
that,  since  the  making  her  will,  she  had  purchased  from 
Robert  Maundrettf  Esq-i  a  freehold  estate  in  Compton 
Baeeeit,  then  in  the  occupation  of  Clare  Flower ^  for  2,555/. 
she  thereby  gave  and  devised  the  same  unto  and  to  the 
use  of  Sir  Jtmatham  Copej  Bart.,  and  Edward  Goddard 
Clerk,  their  heirs  and  assigns,  for  ever,  upon  trust,  never- 
theless, immediately  after  her  decease,  to  ofier  the  same, 
together  nith  the  timber  thereon  growing,  unto  the  Earl 
otManverSi  Viscount  Andover^  and  Robert  Nicholas,  to 
be  by  them  purchased  for  the  sum  of  S621L;  and  her  will 
was,  that  in  case  the  said  £^1,  Viscount,  and  Robert 
Nicholas  should  be  desirous  of  purchasing  the  heredita- 
ments and  prenbds  at  the  said  sum  of  ^fiSSiL,  that  the  said 
Sir  Jonathan  Cope  and  Edward  Goddard  should  convey 
and  assure  the  said  heieditaments  unto  and  to  the  use  of 
the  odd  Earl,  Viscount,  and  Robert  Nicholas,  for  ever^ 
upon  die  trusts,  nevertheless,  and  subject  to  the  like  re* 
strictions  as  were  declared  and  directed  in  her  said  will, 
concerning  her  manors,  capital  and  other  messuages, 
lands,  and  hereditaments^  in  her  said  will  devised  unto  the 
said  JSarl,  Viscount,  and  Robert  Nicholas,  and  their  heirs, 
npon  trust  for  the  immediate  benefit  of  the  plaintiff,  and 
his  issue  in  tail  male,  and  the  several  other  persons  in  the 
limitations  <^  her  said  will  mentioned:  and  the  said  testa- 
trix thereby  authorized  and  empowered  the  said  Earl, 
Viscount,  and  Robert  Nicholas,  from  and  out  of  the  rents, 
issues,  and  profits  of  all  and  singular  her  real  estates,  to 
raise  and  advance  the  said  sum  of  2,627/.  for  the  purchase 
of  the  said  hereditaments  and  premises,  to  be  settled  and 
conveyed  to  them  in  manner  aforesaid. 
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^*;^^*»%      By  another  codicU,  dated  the  27th  AprU,  1816,  the 

testatrix  revoked  the  appointment  of  George  Wyld  as  a 
trustee  and  executor,  and  in  his  stead  appointed  the  de- 
fendant Edward  Ooddard;  and  she  also  appointed  the 
fiaid  Edward  Goddard  a  joint  executor  of  her  will  (instead 
of  the  said  George  ff^yldj^  together  with  the  said  Loid 
Viscount  Andover  and  Robert  Nicholas. 

The  testatrix  died  about  the  S6th  June,  1818. 

The  Earl  of  Manvers  died  in  the  lifetime  of  the  testa^ 
trix,  and  the  said  Charles  Pierrepoint  Viscount  Newark 
thereupon  succeeded  to  the  title  of  Earl  of  Manvers;  he, 
however,  did  not  in  any  manner  act  hfi  the  trusts  of  the  will 
and  codicils,  but  renounced  and  disclaimed  the  same;  and 
Viscount  Andover,  Robert  Nicholas,  and  Edward  God- 
dard,  after  the  death  of  the  said  testatrix,  duly  proved  the 
said  will  and  codicils  in  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury* 

The  suit  was  instituted  for  the  purpose  of  taking  the 
usual  accounts,  and  obtaining  the  opinion  of  the  Court 
on  the  construction  of  the  will  of  the  testatrix. 

By  the  decree  made  on  the  bearing  of  the  cause,  dated 
the  15ilh  day  otJune,  1820,  it  was  declared,  that  the  will 
and  codicil  of  John  Walker  Heneage,  and  the  will  and 
codicils  of  Arabella  Walter  Heneage  were  well  proved ; 
and  it  was  referred  to  the  Deputy  Remembrancer  to  make 
various  inquiries,  as  to  who  were  the  heirs-at*law  and  next 
of  kin  of  the  said  testator  and  testatrix. 

In  pursuance  of  the  decree  and  the  general  order  of 
transfer,  Jefferies  Spranger,  Esq.,  one  of  die  Masters  of 
the  said  Court,  made  his  report,  dated  the  S5di  day  of 
May,  1821.  By  a  decree  on  further  direction,  dated  the 
!23rd  May,  1822,  it  was  declared,  that  the  plaintiff  George 
Heneage  Walker  Heneage  was  entitled  to  an  estate  for  Bfe 
in  such  parts  of  the  real  estates  of  the  testator  t^oAit  Walker 
Heneage  as  were  unsold  and  undisposed  of  by  the  testa- 
trix Arabella  WaUcer  Heneage  in  her  lifetime,  devised  to 
him  by  the  will  and  codicils  of  the  testatrix^  subject  to 
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the  term  of  five  hundred  years,  vested  in  the  defendants  Bxek.<;h.imEq 

ia29 
Robert  Niekolas  and  Edward  Goddard,  with  such  limita- 

tioDs  over  as  were  contained  in  the  will  of  the  testatrix; 
and  that  the  plaintiff  George  Heneage  Walker  Heneage 
was  also  entitled  in  like  manner  to  all  the  real  estates 
of  the  testatrix  of  which  she  was  seised  at  the  several 
times  of  making  her  will  and  codicils,  and  of  her  death* 
and  which  were  devised  to  him  by  her  said  wiU  and  co- 
dicilsy  subject  to  and  with  such  limitations  over  as  afore- 
said. And  it  was  referred  to  the  said  Master  to  take  the 
several  accounts  therein  directed. 

The  Master  made  his  report,  bearing  date  the  1st  day 
of  May ^  1827. 

By  a  subsequent  decree,  made  on  further  directions, 
dated  S7th  June^  1827,  it  was  ordered,  that  the  report 
should  be  confirmed ;  and  that  it  should  be  referred  to  the 
Master,  to  compute  what  part  of  the  debts  of  the  testator 
John  Walker  Heneage^  and  of  the  testatrix  Arabella 
Walker  Heneage,  were  then  due,  and  which  were  specie 
fied  in  the  said  report,  as  composed  of  interest,  which  had 
accrued  due  during  the  time  the  plaintiff  George  Heneage 
Walker  Heneage  had  been  entitled  to  the  rents  and  pro- 
fits of  the  estates  in  question;  and  the  Court  declared, 
that  such  part  of  the  interest  which  had  so  accrued,  ought 
to  be  paid  out  of  the  fund  in  Court,  arising  from  rents  and 
profits;  and  that  the  surplus  of  the  said  debt,  including 
the  sum  of  150/.  and  interest,  due  to  William  Chivers, 
and  secured  by  the  promissory  note  of  the  testatrix,  bear- 
ing date  the  8th  February,  1814,  not  exceeding  8,000/., 
ought  to  be  paid  out  of  the  same  fund:  and,  without  pre- 
judice to  the  said  inquiry,  it  was  ordered  by  the  Court, 
that  the  Accountant-General  should  sell  the  sum  of 
12,154/.  7s.  5d.  Bank  SI.  per  cent.  Reduced  Annuities, 
standing  in  his  name,  to  the  credit  of  this  cause,  to  an  ac- 
count, intitled,  '^  the  real  estates,'*  which  had  arisen  from 
such  rents  and  profits ;  and  that,  out  of  the  monies  which 
should  arise  by  such  sale,  the  said  Accountant-General 
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dule to  the  report,  and  also  to  the  said  fVitlkm 
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the  sereral  sums  so  reported  due  to  tfaremr  respeotivdy, 
and  should  pay  die  bakmoe  of  die  money,  to  be  produced 
by  the  said  saloy  to  the  plaintiff  George  Heneage  Walker 
Henemge^  he  undttrCaking  to  pay  tbereoot  the  subsequent 
interest  cm  the  said  debts* 

The  plaintiff  O.  H.  W.  Heneage  applied  for  a  re-heoring 
of  the  causej  and  amEtriation  of  so  much  of  the  last-mentioned 
derise  as  is  above  stated j  on  the  foltowing  among  other 
grounds,  viz.  that  the  charges  of  500/.  and  70(M.,  and  the 
amount  of  the  debtSi  not  exceeding  bfiOOLt  due  from  the 
testator  John  Walker  Heneage^  and  the  testatrix  Arabella 
Walker  Heneage^  ought  to  be  raised  by  sale  or  mortgage  of 
a  sufficient  part  of  the  estates  in  the  pleadings  mendoned; 
and  that  the  interest  only  on  those  debts  ought  to  be  paid  out 
of  the  rents  and  profits  of  those  estates  accmed  due  since 
the  death  of  the  said  testatrix ;  or,  if  the  Court  should  not  be 
of  this  opinion,  then,  that  the  whole  of  the  rents  and  profits 
accrued  due  during  the  minority  of  the  plaintiff  ought  to  be 
applied,  so  far  as  the  same  wonld  extend  >  in  payment  of  sudi 
debts  and  the  interest  thereon,  and  not,  as  provided  by  the 
decree,  that  the  mterest  only  on  diose  debts,  during  that 
period,  should  be  paid  out  of  such  rents  and  profits. 

Mr.  Treslove  and  Mr.  Roupell,  for  the  plaintiff  G»  H, 
W*  Heneage,  in  support  of  the  re-hearing,  contended, 
that  the  debts  ought  to  be  raised  by  a  sale  of  the  real  es- 
tates, and  not  out  of  the  annual  rents  and  profits.  Trafford 
V.  Ashton  (a),  Shrewsbury  v.  Shrewsbury  (6),  Bootle  v. 
Blundell  (c),  AUan  v.  Backhouse  {d),  Ivy  v.  Gilbert  (e), 
Evelyn  v.  Evelyn  (/),  and  Green  v.  Belcher  (g),  were  cited. 

Mr.  Skirrow,  for  some  of  the  defendants,  and  particularly 


(a)  1  P.  W.  415. 
(6)  IVes.jun.  234;  3Bro.  C.C. 
120. 
(c)  1  MeriT.  193;   19  Ves.  494. 


(<0  2  Ves.  &L  B.  65. 

(e)  Prec.  in  Ch,  583 ;  2  P.  W.  1 3. 

(/)  2  P.  W.  659. 

ig)  1  Atk.  505. 
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for  the  first  tenant  in  taO.  inaisted  that  it  was  a  question  of  ^^k,  Ch,in  %. 
intention,  to  be  collected  from  <he  whole  mUf  whether  the 
incninbrances  were  to  be  discharged  out  of  the  annual 
rents,  or  ont  of  the  estate  itself,  and  that  the  former  was 
evidently  the  intention  of  the  testatrix.  Haycock  v.  Hay^ 
cock  (a),  Talbot  ▼•  Shrewsbury  {b),  Oieden  y.  Okeden  (e), 
MUls  ▼.  Bonis  (d),  Water  ▼•  Hutchinson  (e). 

M r«  Wray,  for  some  of  the  defendants. 

Mr.  Tennantf  for  the  Earl  of  Suffolk  and  the  other 
trustees. 

Lord  Chief  Baron  C^ft^  stating  the  facts). — In  this 
case  it  has  been  argued,  that,  although  the  8,000/.  is  di- 
rected to  be  paid  out  of  the  rents  and  profits,  yet,  that  this 
direction  does  not  mean  out  of  the  annual  rents  and  profits 
only,  but  out  of  the  corpus  of  the  estate ;  and  it  has  been 
said,  that  many  cases  have  been  decided,  in  which,  under 
such  a  devise,  it  has  been  held,  that  the  charge  may  be 
raised  by  sale  or  mortgage. 

Upon  looking  into  those  cases,  they  do  not  appear  to  me 
to  decide  the  question  in  the  present  case ;  the  question 
now  being,  whether  the  testatrix  did  not  intend  this  to  be  a 
charge  upon  the  rents  and  profits  given  to  the  tenant  for 
life  or  first  tenant  of  the  freehold.  The  cases  are,  how- 
ever, material,  as  shewing  that  the  words  '  rents  and  pro- 
fits* in  devises  of  this  description,  do  not  necessarily  mean 
annual  rents  and  profits*  In  the  earliest  case  which  occurred 
on  this  point,  the  precise  words  were,  in  substance,  imma- 
terial, because,  the  remainder-men  were  either  tenants  in 
fee,  or  tenants  in  tail,  with  a  power  of  converting  the  estate 
into  a  fee :  they  only  afiected  the  time  at  which  those  who 
were  entitled  to  the  charge  should  be  paid;  the  remainder- 
man had  to  pay  them  sooner  or  later.    But  where  the  re- 


(a)  1  Vera.  256. 

(rf)  3  P.  W.  8. 


(b)  Free,  in  C.  394.  (c)  1  Atk.  550. 

(f)  iSim.  &S.276. 
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£««&.  Ck.inEf.  mainder-man  is  tenant  for  life  only,  the  application  of  this 

case  is  very  important,  for  it  comes  to  be  a  question,  whether 
he  shall  pay  the  interest  of  the  charge  only,  or  whether  he 
shall  also  pay  the  capital.  This  is  strictly  a  question  of 
intention,  to  be  collected  from  the  language  of  the  will^ 
with  reference  to  the  different  provisions  conUuned  in  it» 
There  can  be  no  doubt,  generally  speaking,  that  rents  and 
profits  mean  annual  rents  and  profits. 

I  think  the  cases  shew,  that  where  the  remainder-man 
takes  an  estate  of  inheritance,  unless  there  be  something 
demonstrating  a  contrary  intention  in  the  devisor,  the 
Court,  in  favour  of  the  person  entitled  to  the  charge,  if  it 
be  a  gross  sum,  will  raise  it  by  sale  or  mortgage.  The 
controversy  becomes  more  important  and  critical  where  the 
remainder-man  is  tenant  for  life"  only.  It  is  a  question 
materially  affecting  the  interest  of  the  devisee,  whether 
the  corpus  of  the  estate  is  to  bear  the  charge,  or  the  de- 
visee is  to  lose  all  benefit  of  his  estate,  until  the  charge  is 
satisfied. 

I  can  treat  this  as  a  question  of  intention  only.  In  the 
present  case,  it  seems  clear  that  the  words  'rents  and  pro- 
fits,' primd  facte^  mean  annual  rents  and  profits.  But  if 
no  inference  arises  from  the  dispositions  in  the  will,  to  shew 
that  the  devisor  so  intended,  there  would  be  a  very  strong 
inclination  on  the  part  of  the  Court  to  construe  these 
words  in  the  manner  they  have  often  been  construed,  so  as 
to  prevent  the  tenant  for  life  from  entirely  losing  the  benefit 
of  the  devise  in  his  favour.  However  much  I  may  regret 
it,  I  cannot  help  thinking,  that,  in  the  present  devise,  the 
intention  is  manifest  to  make  the  gross  sums  of  500/., 
700/.,  and  8,0002.,  charges  upon  the  annual  rents  and  pro- 
fits; and  the  reasons  upon  wliich  I  come  to  that  conclusion 
are,  1st,  The  testatrix  uses  the  words  rents  and  profits, 
which,  primd  faciei  mean  annual  rents  and  profits.  j8nd. 
The  gross  sums  are  directed  to  be  paid  in  the  same  terms 
as  the  annuities;  and,  therefore,  if  the  argument  on  the 


TRINITY  TBRM,  10  GEO.  IV. 


371 


Hbneagb 

r. 

Lord 

Andover. 


part  of  the  plaintiff  were  correct^  the  testatrix  must  haye  E^eh.  Ck,  m  Eq. 
used  the  same  words  to  express  different  intentions — mean^ 
ing  annual  rents,  when  she  directs  the  annuities  to  be  paid 
out  of  them;  and  a  charge  upon  the  corpus  of  the  estate, 
when  she  directs  the  gross  sums  to  be  raised  out  of  such 
rents  and  profits.  And  Srdly,  Some  of  the  gross  sums,  vix. 
Mr.  Heneage^s,  her  husband's,  debts,  and  her  own  mort- 
gage, were  already  charges  on  the  estate. 

It  is  a  strange  provision  to  provide  for  Mr.  Heneage^s 
debts,  by  a  charge  upon  the  body  of  the  estate,  to  the  ex- 
tent of  a  part  of  8,000/.,  when  they  were  already,  and  inde- 
pendently of  her.  intention,  to  the  whole  amount,  a  charge 
upon  the  eorpus  of  the  estate.  If  it  be  supposed  that  the 
testatrix  meant  to  ease  the  inheritance  at  the  expense  of 
the  first  taker,  then  the  whole  is  natural  and  consistent; 
and  this  supposition  is  the  more  probable,  as  all  the  devisees 
for  life  were  at  that  time  infants  of  tender  age.  The  same 
observation  applies  to  the  mortgage.  It  is  itbsurd,  if  it  be 
considered,  that  the  proportion  of  the  8,000/.  to  be  applied 
in  payment  of  the  mortgage,  is  to  be  only  a  charge,  of  which 
the  tenant  for  life  was  to  keep  down  the  interest  only.  It 
would,  in  effect,  be  doing  nothing.  But,  it  is  a  material 
and  efiective  provision,  if  the  testatrix  intended,  by  a  de- 
dication of  the  vents  for  some  time  after  her  decease,  to 
alleviate  die  burden  which  she  had  laid  upon  the  inherit- 


The  manner  in  which  the  testatrix  disposes  of  the  rents 
and  profits  after  the  trusts  of  the  term  shall  have  been  sa- 
tisfied, affi>rds  almost  conclusive  evidence,  that  she  meant 
those  trusts  to  be  provided  for  by  annual  rents  and 
profits.  When  her  devise  to  the  tenant  for  life  is  of  the 
residue  and  overplus  of  the  rents  and  profits,  after  the 
charges  are  satisfied,  it  is  a  manifest  declaration,  that  the 
charges  are  to  be  satisfied  out  of  the  same  rents  and  pro- 
fits of  which  the  residue  is  so  given.  The  next  prpvision, 
disposing  of  the  surplus  rents,  in  case  of  the  remainder- 
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an  argument  of  the  same  description^  and  equally  conclu- 


sive* She  directs  the  same  trustees  to  take  the  rents, 
issues,  and  annual  proceeds  and  profits:  here  she  uses 
the  words  '  annual  proceeds  and  profits '  after  the  trusts  re- 
specting the  payment  of  debts  are  satisfied,  that  is,  after 
the  8,000/*  is  raised,  she  directs  them,  out  of  the  surplus, 
to  allow  a  maintenance  to  the  infimt  remainder-man.  Is  it 
not  obvious  then,  that,  when  she  directs  the  maintenance 
to  be  raised  out  of  the  surplus  annual  rents,  after  the 
8,000/.  shall  be  levied  and  raised,  that  she  understood  the 
8,000/.  was  to  be  raised  out  of  the  annual  rents  ? 

There  arises,  from  the  same  provision,  another  argu- 
ment, which  is,  if  possible^  more  satisfiictory,  because  it 
does  not  rest  upon  the  use  of  two  or  three  words,  but 
upon  the  substance  of  the  provision  made.  She  directs 
the  surplus  of  these  rents,  out  of  which  the  8000/.  is  to  be 
raised,  after  the  maintenance  is  provided  for,  to  be  accu- 
mulated during  the  infancy  of  the  first  tenant  of  the  firee- 
hold;  and  then,  what  does  she  direct  to  be  done  widi  it? 
She  directs  it  to  be  laid  out  in  land,  and  settled  to  the 
same  uses.  Can  any  thing  be  more  inconsistent  and  ab- 
surd, than  that  she  should  direct  a  sum  to  be  raised  out  of 
rents  and  profits,  meaning  by  sale  or  mortgage,  and  then, 
when  this  shall  be  done,  provide,  that  the  surplus  rents 
and  profits  shall  be  laid  out  in  land  and  settled  to  the  same 
uses. 

Almost  every  paragraph  convinces  me  that,  when  Uie 
testatrix  directed  the  charges  in  gross  to  be  levied  and 
raised  out  of  rents  and  profits,  she  meant  annual  rents 
and  profits,  and  had  an  absolute  intention,  that  no  devisee 
of  the  freehold  should  receive  any  thing  until  those 
charges  were  satisfied.  Other  observations  might  be  made 
to  the  same  purjpose,  but  I  do  not  think  it  necessary  to 
pursuit  the  subject  further. 
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Jones  v.  Yates.  j„^  22iirf. 

Demurrer  on  two  grounds,  but  the  argument  was   Demurrer  to 
confined  to  one  point  only^  the  other  being  abandoned.       of  abaniuopt. 
The  ground  of  demurrer  now  argued  was,  that  the  bill,  ^^J*|*  gj  n"ot 
beinir  filed  by  assignees,  did  not  state  that  it  was  filed  state  the  suit  to 

.  ,  J  &  *  ^  -        be  instituted 

with  8udi  consent  of  the  creditors  as  required  by  the  with  such  con- 

.   .    -^  /  V  sent  of  the  cre- 

statute  {a}.  ^^rs  or  of  tlie 

comoiissioners, 
as  required  by 

Mr.  Ktdght,  in  support  of  the  demurrer,  cited  Bozon  v.  the  sutute  6 
WUUamaip).  ovCT-rii^.  ' 

Mr.  JervU  and  Mr.  Duckworth^  for  the  bill,  relied    /flf  ///j 

on  Betan  ▼.  Lewu  (c).  ^  ^^^C2^^  ^// 

Lord  Chief  Baron. — My  present  inclination  is,  to 
over-rule  this  demurrer;  butj  before  I  do  so,  I  will  consult 
with  the  other  equity  Judges  on  the  subject. 

There  is,  certainly,  great  advantage  in  requiring  a  plain- 
tiff to  state  his  rights  accurately  on  the  record;  but  it 
seems  to  rae  very  questionable,  whether  the  act  of  Parlia- 
ment intended  that  the  assignees  should  be  stopped  fit)m 
instituting  a  suit  without  the  consent  of  the  creditors,  or 
only  intended  to  provide,  as  between  the  assignees  and 
the  creditors,  that  the  assignees  should  be  responsible,  if 
they  instituted  any  suit  without  the  consent  directed  by 
the  act.    In  point  of  fact,  the  assignees,  by  the  assign- 
ment to  them,  get  that  species  of  interest,  which  would 
enable  them  to  institute  any  action  or  suit,  but  then  comes 
the  prohibition  in  the  act.    Now,  whether  that  mere  pro- 
hibition is  to  have  the  effect  of  depriving  the  assignees  of 
Ae  right,  which   their  situation  would  otherwise  give 
diem,  or  has  only  the  effect  of  rendering  them  liable  to 

(a)  6  Geo.  4,  c.  16,    (6)  %  Younge  &  J.  475.    {c\  1  Glyn  &  J.  245. 
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Exeh.  Ck.  in  Eq,  the  Creditors^  for  the  consequences  of  any  action  or  suit 
^  '  ^     instituted  without  their  consent,  is  very  questionable. 

Jones 

^'  I  promised  to  speak  to  the  other  Judges  about  this 

July  ut.      demurrer.     I  have  done  so,  and  I  am  now  disposed  to 
over-rule  the  demurrer,  but  without  costs. 

I  have  spoken  to  both  the  Master  of  the  Rolls  and  the 
Vice-ChanceUor;  and  if  those  learned  Judges  continue  of 
the  opinion  now  entertained  by  them,  a  different  rule  will, 
for  the  future,  prevail  in  the  Court  of  Chancery* 

Demurrer  over-ruled,  but  without  costs. 


June  25th.  CUTTEN  V.  SANGER. 

hea^gofthe      '^  ^^^^  csLse^  the  plaintiff  presented  a  petition  for  leave 

cauw,  the  Court  to  present  a  petition  for  a  rehearing  (o),  on  the  ground, 

wai  not  suffl-  that  an  inquiry  ought  to  have  been  directed  as  to  the  in- 

o^Sie^Sior-^  solvency  of  Tucker;  but  if  not,  yet,  that  the  plaintiff  had 

vency  of  a  per-  gjnce  discovered  further  evidence  clearly  establishing  that 

meaning  of  the  fact,  and  which  he  would  have  been  prepared  with  at  the 

6  Geo.  4,  c.  16,  Original  hearing,    if  he  had  not  considered  that  Dan- 

reiider*void  iT  ^^dge*s  evidence  was  conclusive  on  the  subject, 
■etdement  exe-       The  evidence  which  the  plaintiff  was  prepared  to  offer 

cuted  by  him; 

and  the  plain-  of  Tucker's  insolvency  was,  the  production  of  the  pro- 

discovered  fur-  cccdings  Under  an  insolvent  act,  by  which  he  was  dis- 

A^'in^fv  °"  ^^  charged  out  of  prison ;    and  an  affidavit  of  the  plaintiff^'s 

which,  relying  solicitor,  that  he  had  not  before  searched  for  that  evidence, 

evidence  being  Considering  Dandridge*s  testimony  sufficient  evidence  of  the 

nl^^^n^i^^  insolvency;  and  that,  suspecting  Tucker  to  have  perjured 

fore  the  hearing,  himself,  he  had  since  searched  in  the  proper  offices,  and 

though  he  might  .  . 

have  done  so;  had  discovered  the  proceedings  under  the  insolvent  act. 

the  Court  re- 
futed to  grant  a  fg)  See  the  report  of  this  cause  on  the  heariDg,  2  Younge  &  J.  459. 
re-hearing,  the  ^  '^  "  «» 

petition  not 

being  presented  within  six  montiis  from  the  date  of  the  decree,  aooording  to  the  general  order;  the 
Court  also  considering,  that  the  new  evidence  could  not  be  received  without  allowing  other  evidence 
in  explanation  of,  or  contradiction  to  it. 
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Mr.  Knighi  nnd  Mr.  O.  Anderdon,  in  support  of  the  peti-  Bxeh.  Ch.  in  Eq. 
tiofi. — This  petition  involves  two  questions:  First,  whether     v    ^  *  ^ 
a  petition  for  rehearing  can  now  be  received,  notwith-       Cutten 
standing  the  general  order  of  the  Court  (a),  directing  ap«       Sanger. 
plications  for  a  rehearing  to  be  made  within  six  months  y^  (lA^  i/  i// 

from  the  pronouncing  of  the  decree;  ^xmSl  secondly,  whether  -  ^ .  . 

it  ought  not.  to  be  received,  on  the  ground  of  thedb-y^^^     ^ ^ 

covery  of  the  further  evidence.  Though  the  petition 
was  not  presented  within  the  time  prescribed  by  the  gene- 
ra] rule  of  the  Court,  yet  special  circumstances  may  induce 
the  Court  to  dispense  with  the  rule.  Milford  v.  Pater- 
nosier  (6),  Bowyer  v.  Bright  (c),  Wyld  v.  Ward  (d).  The 
evidence  respecting  the  renewal  of  the  bills  was  presumed 
to  raise  a  sufficient  case  for  an  inquiry  as  to  Tucker's  sol- 
vency* We  have  now  clear  evidence  of  his  insolvency  at  the 
date  of  the  deed,  and  evidence  which  could  not  at  the 
hearing  have  been  met  or  opposed,  as  we  might  have 
produced  the  discharge  of  Tucker,  under  the  insolvent  act, 
as  an  exhibit.  In  Williamson  v.  Hutton  {e\  the  cause 
wajs  reheard  upon  the  discovery  of  additional  evidence, 
and  the  decree  varied.  The  judgment  in  Milford  v.  Pater- 
noster is  accompanied  by  an  observation,  that  no  other 
decree  could  have  been  made.  In  Gratwicke  v.  Utters 
mare,  in  the  note  to  Milford  and  Paternoster,  a  rehearing 
was  granted.  Needham  v.  Smith  if)  was  also  referred  to 
on  the  part  of  the  petitioner. 

Mr.  Jerois,  for  the  defendants. — In  Williamson  y.  Hut- 
ton,  the  only  evidence  admitted  was  some  additional 
terriers.  In  Gratwicke  v.  Uttermare,  the  decree  was  not 
attempted  to  be  altered.  Though  this  cause  was  not  heard 
until  June,  1828,  yet  it  was  in  the  paper  for  hearing  the 

(o)  13  Nov.  1731 ;   see  2  Fowl.  (d)  2  Younge  &  J.  381. 

^W-  {e)  9  Price,  186,  194. 

(6)  1  M'Clel.  &  Y.  150.  (/)  2  Vera,  463. 
(f )  M^CIel.  479. 
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Exch.  ch.  inEq.  preceding  January ^  and,  during  all  that  time,  the  plaintiff 

must  have  known,  from  Dandridge*s  evidence,  that  Tucker 
had  attempted  to  take  the  benefit  of  the  insolvent  act. 

Lord  Chief  Baron. — ^There  are  a  great  many  objec- 
tions to  this  petition.    In  the  first  place,  it  is  in  opposition 
to  the  standing  order  of  the  Court,  which  had  for  its  ob- 
ject, to  put  an  end  to  litigation,  and  to  compel  persons  ia 
the  first  instance  to  bring  forward  their  case  as  it  ought 
ultimately  to  stand.     It  is  of  such  importance  to  the  ad- 
ministration of  justice  that  these  rules  should  be  adhered 
to,  and  so  beneficial  to  the  public,  that  I  think  it  is  mucll 
better  to  run  the  risk  of  inflicting  a  slight  individual  in- 
jury, than  that  the  public  should  be  uncertain  when  the 
rules  will,  and  when  they  will  not,  be  enforced.    It  has 
been  urged,  that  circumstances  may  occur  which  would 
justify  a  dispensation  with  the  order.     I  will  not  now  con- 
sider this,  the  whole  Court  having  lately  decided  to  the 
contrary.     I  will,  however,  go  so  far  into  the  argument,  as 
to  consider,  whether  this  case  discloses  any  such  special 
circumstances.     As  to  the  first  point,  the  plaintiff's  attor- 
ney must  have  known  the  facts  to  which  Tucker  was  likely 
to  be  examined  for  the  defendants,  and  that  he  would  be 
called  to  prove  his  solvency,  and  he  should  have  been  on  his 
guard,  and  have  taken  the  necessary  means  for  proving  the 
insolvency.     It  is  the  very  spirit  and  essence  of  cross-exa^ 
mination  in  equity,  that  parties^  knowing  who  the  wit- 
nesses are,  but  not  what  they  are  likely  to  prove^  sbould 
produce  evidence  by  a  cross-examination  of  them  or  other- 
wise,     lie  must  have  found  in  the  depositions  what 
Tucker's  evidence  was ;  but  then,  it  is  said,  that  he  sus- 
pected  Tucker  had  perjured  himself.    If  this  were  true, 
the  practice  is  very  clear,  he  might  have  examined  wit- 
nesses to  impeach  the  credit  of  Tucker,    I  think  the  same 
difficulty  will  arise,  even  if  a  supplemental  bill,  in  the  nature 
of  a  bill  of  review,  be  filed.     In  such  case,  witnesses  may 
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be  examined  to  impeach  the  testimony  of  the  other  wit-  E*ch,ChAnEq. 
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nessesj  and  as  to  facts  not  material  to  the  issue,  but  addi-  ^^...^^^,^L/ 
tional  evidence  cannot  be  entered  into.  The  Courts  have  Cutten 
always  been  most  anxious  to  prevent  a  fresh  examination,  Sanger. 
with  a  view  to  avoid  perjury*  Whether  the  additional 
fiM^tSy  now  attempted  to  be  introduced  into  this  casei  can 
be  received,  if  a  supplemental  bill,  in  the  nature  of  a  bill 
of  revieW)  be  filed;  it  will  be  for  the  Judge,  who  then  sits 
here,  to  decide.  I  think  it  very  doubtful  whether  they 
can  be  received.  I  cannot  acquit  the  parties  of  negligence 
in  not  producing  these  documents  at  the  original  examina- 
tion of  the  witnesses*  In  Wyld  v.  Ward,  the  documents 
could  not  in  any  manner  be  contradicted.  In  the  present 
case,  a  mass  of  additional  evidence  is  sought  to  be  intro- 
duced. ThefiEU^t  of  Tucker's  being  insolvent  may  admit  of 
explanatioiu  The  defendants  might,  perhaps,  be  able  to 
prove  that  he  was  solvent  in  18S1,  notwithstanding  his 
diiOSculties  in  1815.  If  I  were  to  admit  this  evidence,  I 
must  let  in  a  general  examination,  and  do  that  which  a 
Court  of  equity  has  always  struggled  to  avoid,  in  order  to 
prevent  perjury.  I  t^ink  I  cannot  let  this  petition  be  set  # 
down.  I  would,  if  necessary,  give  the  plaintiff  leave  to  file 
a  supplemental  bill,  but  no  permission  from  me  is  necessary 
for  that  purpose* 

I  cannot  help  saying,  that  I  now  feel  very  great  doubt, 
whether  the  infants  have  not  gained  an  estate  to  which 
they  are  not  entitled^ 

I  must  reject  l^s  petition,  but  without  costs. 


378  CASES  IN  THE  EXCHEQUER, 

Eick,  Ch,  in  Eq, 

BEFORE  THE  WHOLE  COURT. 


British  Museum. 


June  29th,  £^yj  Kensington  v.  Pugh* 

Permisaion  f^M 

given  to  exhibit  JxlR.  BOTELER  moved,  after  publication  passed,  for 
toiT  afte^pubii-  '®*^®  *^  exhibit  an  interrogatory,  to  prore  the  antiquity 
cation  passed,     of  the  hand-writinff  in   an  antient  book  in  the  British 

to  prove  tiie  an- 

Uquity  of  the        MuSCUm. 

hand-writing 

in  a  book  pre- 

ZH'^Lu^ln.       Mr.  Treslove  and  Mr.  Hastetoood,  for  the  plaintiff,  op- 

posed  the  motion,  contending  that  the  rule,  with  respect  to 
proving  the  custody  from  which  documents  came,  would  be 
broken  down,  if  the  evidence  were  admitted,  as  a  person 
might  coavey  a  spurious  book  or  old  document  into  the 
Museum  for  the  purpose  of  manufacturing  a  tide.  They 
also  contended,  that  the  application  ought  to  have  been 
made  before,  and  not  after  publication  had  passed. 

The  Court  granted  the  application,  on  pay- 
ment of  costs. 


before  the  lord  chief  BARONr 


^^^^IS^'^'  BozoN  V.  Williams. 

Motion  for  leave  JMR.  jBj5  7!£/£JLL  movcd,  that  the  plaintiff  might  be  at 

Marter'sMrtifi!  l^^^'ty  to  cxccpt  to  the  Master's  certificate  of  the  taxation 

cate  of  the  tax-     of  COStS  in  this  SUlt. 

ation  of  costs, 

refused.     The 

proper  course  is  to  petition,  that  the  Master  may  review  his  taxation. 

Where  copies  of  deeds  or  other  papers  are  furnished  by  either  party  to  the  Jttdge  of  the  Court, 
the  party  is  not  entitled  to  the  costs  of  such  copies  as  against  the  other  side,  but  they  are  merely 
personal  costs,  to  be  sustained  by  the  party  furnishing  them,  unless  there  be  a  fund  in  Court;  this 
being  in  accordance  with  the  practice  in  the  Court  of  Chancery, 

Where,  on  the  hearing  of  the  cause,  the  suit  is  decreed  to  be  dismissed,  it  has  been  the  practice 
in  this  Court  for  the  decree  containing  the  pleadings  to  be  drawn  at  full  length,  whilst,  in  Chamcerjf, 
a  short  order  of  dismissal  is  usually  drawn  up.  Memwrandum — The  practice  proposed  to  be  altered 
for  the  future. 
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Ihe  Lord  Chief  Baron  objected  to  hear  the  applica-  Exch.ch,inEq. 
tioD  on  motion,  and  directed  a  petition  to  be  presented,     v  *  ^ 

BOZON 

A  petition  was  accordingly  presented.  Williams. 

The  petition  complained  of  the  allowance  by  the  Master 
to  the  defendant's  solicitor  of  various  sums  on  the  tax-     /?  a^^.^    -  y^/^r 
ation  of  the  costs.    The  items  particularly  objected  to,  / 

and  on  which  the  discussion  arose,  were  the  sum  of  40/., 
charged  for  copies  of  deeds,  &c.,  furnished  by  the  defend- 
ant to  the  Lord  Chief  Baron,  previously  to  his  pronounc- 
ing judgment  in  the  cause;  and  the  sum  of  30/.,  charged 
for  drawing  up  and  entering  the  decree  in  the  cause. 

Mr.  Bethellf  in  support  of  the  petition,  contended,  that 
the  defendant  was  not  entitled  to  the  costs  of  any  papers, 
iiumished  at  the  request  of  the  Court;  and,  that  the  order 
being  a  decree  of  dismissal,  it  ought  to  have  been  only  a 
short  order,  as  was  the  case,  as  he  stated,  in  the  Court 
o{  Chancery. 

Mr.  WcMer^  for  the  defendants,  in  opposition  to  the 
petition,  stated,  that  the  Master  had  inquired  into  the 
practice  in  tKe  Court  of  Chancery ^  and  found,  that  it  was 
there  usual  to  allow  the  costs  of  copies  of  documents 
made  for  the  Court.  That  many  of  the  copies  in  this 
case  were  also  necessarily  made  for  the  use  of  counsel. 
That,  if  the  practice  in  the  Court  of  Chancery,  with  re- 
spect to  decrees  of  dismissal  were  as  stated,  still,  it  did 
not  prevail  in  this  Court;  and,  if  the  defendant  objected 
to  the  length  of  the  decree,  he  ought  to  have  done  so  be- 
fore it  was  drawn  up. 

Lord  Chief  Baron. — I  have  iniquired  into  the  prac-     ^^  22im/. 
tice  in  the  Court  of  Chancery.     I  think  there  must  be 
a  review  of   the  taxation  in  this  case.      I  have  ascer- 
tained  that  the  taxation  is  not  according  to  the  prac- 
tice in  the  Court  of  Chancery.     I  find,   that,  according 
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Exdi.Ck,inEq.  to  the  pmctice  in  that  Court,  where  papers  are  fiir- 

lushed  by  either  party  to  the  Judge,  the  amount  is  not 
allowed  to  the  party,  where  they  are  personal  costs,  and 
do  not  come  out  of  a  fund;  but  there  is  no  authority 
in  the  Court  of  Chancery  for  saying,  that  copies  of  any 
deeds  or  documents,  not  actually  read  at  the  hearing,  but 
furnished  by  the  parties  to  the  Court,  dball  be  costs  as 
against  the  other  party.  I  do  not  beliere  that  any  of 
these  copies  were  made  expressly  for  me,  for  I  bdieve 
that  they  were  made  for  the  use  of  counsel. 

It  is  quite  estabUshed  in  that  Court,  which  has  far 
more  extensive  practice,  that  such  costs  cannot  be  al- 
lowed. And  it  is  highly  proper,  that  the  practice  of  both 
Courts  should  be  assimilated;  and  the  certificate  must, 
therefore,  go  back  on  this  point.  It  certainly  seems  hard, 
that  a  party  should  not  have  the  costs  actually  incurred 
by  him,  and  should  not  be  allowed  copies  made  for  the 
use  of  the  Coiurt,  without  counsel  being  put  to  read  the 
original  instruments. 

With  respect  to  the  length  of  the  decree,  being  merely 
a  decree  dismissing  the  bill,  the  decree  seems,  in  this 
case,  to  be  according  to  the  established  practice  of  this 
Court,  though  contrary  to  the  practice  of  the  Court  of 
Chancery.  Where  a  party  has  received  the  decree,  and 
paid  for  it  according  to  the  practice  of  the  Court,  it  would 
be  most  unjust  to  deprive  him  of  those  coats;  and  the 
defendant  must,  therefore,  be  allowed  such  costs  in  this 
case.  But  I  will  have  this  subject  considered  shortly.  The 
petition  must  be  dismissed  as  to  this. 

Minutes — Refer  it  back  to  the  Master  to  review  hid 
taxation  of  the  costs,  so  far  as  relates  to  the 
allowance  of  costs  of  copies  of  documents 
furnished  to  the  Lord  Chief  Baron. 

The  remainder  of  the  petition  rejected. 
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^  Sittings  after 

Term* 

Willis  r.  Farrer.  juiy  20M. 

Mr.  JOHN  WILLIAMS  and  Mr.  Boteler,  on  the  part  Motion  to  post- 

of  the  plaintiff,  moved  to  postpone  the  new  trial  of  the  triafof  aiTbiae 

issue  directed  in  this  case  from  the  next  assizes  until  the  J^*  ^%*u^. 

foUowinff  Spring  assizes.  ^^\  ^  *« 

,       .  /•   1       Spnng  asnzeSy 

The  groimd  of  the  application  was,  that  a  report  of  the  on  the  ground, 

application  to  the  Lord  Chief  Baron  for  a  new  trial  (a),  cadon kr^e 

and  of  his  Lordship's  decision,  granting  the  new  trial,  in  jJ^JJ^'^d  A?* 

which  decision  his  Lordship  observed,  that  the  verdict  was  deduon  of  the 

against  the  opinion  of  himself  and  of  the  learned  Judge  the  new  trial, 

who  tried  it,  had  been  recently  published  in  the  Yorkshire  ^^^^e 

Geusetie,  and  would  greatly  influence  the  minds  of  the  ▼erdictonthc 

.  .  .    :■   »    1.  V      fiwttrialtobc 

Jury,  especially  as  the  issue  would  be  tried  before  the  against  the 
same  learned  Judge.     Whilst,  if  the  trial  were  postponed  MuTand  Uie  ^ 
to  the  Spring  assizes,  the  public  would  forget  the  case,  JJho^trieduT 
and  possibly  it  might  then  be  tried  by  another  Judge.         bad  been  pub- 

*^  ^  ^  ^  ®  lishedinthe 

newspapen, 

Mr.  Brougham  and  Mr.  Simpkinson,  contra. — It  is  most  ^  inJIenro^the 
desirable  that  the  issue  should  be  tried  by  the  same  Judge;  '""7'  «n>eciaUy 

•^  ^    '   as  It  waa  to  be 

for,  if  his  opinion  be  mis-represented  in  the  report,  he  will  tr  ed  by  the 
have  the  opportunity  of  correcting  it,  and  if  not  mis-repre-  refused^rith 
sented,  he  will  be  able  to  tell  the  Jury  that  he  continues  ^^"^ 
of  the  same  opinion.    If  this  were  a  good  objection,  there 
never  could  be  a  new  trial  in  London  or  Middlesex,  the 
causes  being  always  tried  before  the  same  Judge  at  Nisi 
Prius.    No  person  can  doubt  that  justice  will  be  done  by 
the  learned  Judge.     The  publication  of  the  report  is  no 
ground  for  postponing  the  trial.    Scarcely  any  application 
is  now  made  for  a  new  trial  which  is  not  published  in  the 


{a)  See  this  application,  3  Younge  &.  J.  264. 
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Ejcch,ch.inBq.  newspapers,  and  there  is  no  pretence  that  this  is  inaccu- 
rate ;  on  the  contrary,  it  is  admitted  to  be  correct,  having 
been  taken  by  the  short-hand  writer  of  both  parties.  The 
rule,  that  the  party  intrusted  to  carry  down  the  issue  may 
make  one  default,  does  not  apply  to  the  case  of  a  new  trial; 
and,  therefore,  if  the  issue  be  not  taken  down  at  the  nent 
assizes,  the  defendant  will  be  entitled  to  take  the  issue 
pro  confesso. 

Lord  Chief  Baron. — There  seems  to  be  no  doubt  that 
the  report  in  this  case  is  correct,  and  there  is,  therefore, 
no  ground  for  delaying  the  trial.  If  it  had  been  a  mis- 
representation, and  there  had  not  been  sufficient  time  or 
opportunity  to  correct  it,  that  might,  perhaps,  have  af- 
forded some  ground.  There  does  not  appear  to  me  to  be 
any  reason  for  not  trying  this  the  first  opportunity,  and 
before  the  same  Judge.  It  cannot  be  better  tried;  and  the 
argument  on  this  point  cannot  be  received.  The  plaintiff 
is  entitled  to  the  posteot  and  he  can  carry  it  down  or  not 
I  shall  now  abstain  from  expressing  any  opinion  on  the 
subject.  If  he  neglects  to  take  it  down,  that  will  be  for 
future  consideration.  He  will  exercise  his  right  under 
advice. 

Garrow,B. — I  have  heard  nothing  which  should  induce 
the  Court  to  stay  the  trial.  The  objection  is,  that  the  Jury, 
who  may  have  to  try  the  issue,  may  have  read  the  report. 
How  are  they  to  be  prevented  from  doing  so?  The  Jury 
will,  however,  be  told  by  the  learned  Judge  who  may  try 
the  issue,  that  they  are  not  to  found  their  judgment  on 
any  former  trial,  but  on  the  evidence  before  them  in  the 
particular  case.  As  to  what  the  parties  may  do  in  the 
event  of  the  issue  not  being  tried  at  the  next  assizes,  I  ab- 
stain from  giving  any  opinion. 

HuLLocK,  B. — I  concur  in  abstaining  from  giving  any 
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opinion  on  the  circumstances  of  the  case.     I  do  not  see  E*ch.Ch.inEq, 
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any  difficulty  which  did  not  exist  before  the  first  trial.  If 
the  plaintiff  does  not  proceed,  he  will  run  the  risk  of  a 
motion  to  take  the  issue  pro  confesso  against  him. 

Vaughan,  B. — With  respect  to  postponing  the  trial,  I 
cannot  listen  to  the  grounds  of  the  application.  It  has 
been  said,  that  the  publication  may  influence  the  minds  of 
the  Jury.  But  the  accuracy  of  the  report  is  not  disputed. 
If  the  report  had  been  accompanied  by  inflammatory  re- 
marks or  observations,  it  might  have  been  a  ground  for 
postponing  the  trial  until  the  agitation  occasioned  by  it 
had  subsided.  As  to  the  objection  of  having  the  issue 
tried  by  the  same  Judge,  it  is  the  constant  course  in  the 
administration  of  justice,  and  such  an  objection  was  never 
before  suggested.  No  mis-direction  is  imputed  to  the 
learned  Judge;  and  the  mere  circumstance  of  the  verdict 
being  against  his  opinion,  cannot  afford  any  ground  for 
such  a  course.  It  has  been  said,  that  no  inconvenience  can 
arise  by  this  delay.  I  am  not  sure  of  this;  there  may  be 
many  old  witnesses,  whose  testimony  may  be  lost  by  post- 
poning the  trial.  I  see  no  ground  for  the  postponement. 
As  to  the  effect  of  the  order  not  being  peremptory  on  the 
face  of  it,  a  question  may  arise,  whether  the  party  is,  or  is 
not,  bound  to  try;  this,  will,  however,  properly  be  decided 
before  the  Lord  Chief  Baron  in  its  proper  place. 

Motion  refused,  with  costs. 
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Eteh.Ck,inEq> 
182^9. 

> — ^.^^  Morris  v.  Barrett. 

"5522!      William  BARRETT,  byhiswill,  dated  1st  Navem- 
Where  the  re-    beTg  1803^  executed  and  attested  so  as  to  pass  real  estate, 

tidueofrealaod      a.  ^«  '^i*  :iv  <i«i:ii 

penonai  estates  after  Certain  specmc  devises  and  bequests,  devised  and  be- 

a  tMtator*toMi  Q^®**^®^  *^^  *^®  ^^®st  and  residue  of  his  real  and  personal 

two  sons  as  estate,  of  what  nature  or  kind  soever,  and  wheresoever, 

^'^::'  to  )m  iMO  .ooB  Joseph  Barrett  ^d  James  Barrett,  Uy 

fyl^^^^  hold  to  them,  their  heirs,  executors,  administrators,  and 

ceas^andto-  assigns,  foT  ever,  and  appointed  them  jomt  executors  of 

of  twenty  years,   his  wiU. 

business  of  Joscph  Barrett  and  James  Barrett  duly  proved  the 

soSeTutcMnd  ^^*  *^^  entered  upon  and  possessed  themselves  of  such 
kept  the  monies  residue,  which  Consisted,  amoni?  other  thinerg    of  several 

arising  there-  »  o  o  *  ^ 

from  in  one  estates,  whereou  their  father  had  carried  on  the  business 
and^^tii'part'  ^^  ^  farmer,  and  of  stock,  goods,  monies,  and  securities  for 
of  such  monies    monies.    And  they  cultivated  and  managed,  in  the  usual 

purcliased  other  ^  ^  . 

»utes  in  the  manner  of  farmers,  in  common,  the  estates  of  their  fiither 
them,  but  never  included  in  the  said  residue,  and  kept  their  monies  arising 
enteredTntoMy  th^refro"^  in  OHO  common  stock,  to  which  each  had  access; 
agreement  re-    tut  they  ncvcr  entered  into  any  aizreement  or  under- 

specting  such  ^  .  • 

farming  busi-  Standing  Rs  to  such  farming,  nor  ever  accounted  the  one 
a^unted^Uh  ^o  the  Other  of  them  in  respect  thereof,  or  of  the  moiues 
each  oi|^«7—     which  from  time  to  time  formed  such  common  stock;  and 

It  was  held,  ' 

under  the  dr-  certain  monics,  arising  as  well  from  the  sale  of  the  said 

that  they  con-  stock  and  the  calling  in  of  the  securities  of  their  father,  as 

de«th*of*one*of  ^^^^  *^®  profits  of  their  business,  were  from  time  to  time 

them,  joint  te-  laid  out  in  the  purchase  of  certain  estates  in  the  name  of 

nants  of  all  the  ^  *^  , 

property  that  the  said  James  Barrett,  which,  when  so  purchased,  they 
wiUof  their'  l^t,  and  added  the  rents  thereof,  as  they  were  from  time 
ftther,  but  were  ^  ^j^g  received,  to  the  common  stock. 

tenants  m  com-  ' 

mon  of  the  after-       James  Barrett,  by  his  will,  dated  15th  January,  1824, 

purchased  es*  « 

tates.  duly  executed  and  attested  to  pass  real  estate,  gave  and 

devised  as  follows: — **  I  give  and  devise  unto  my  brother 
Joseph  as  well  all  the  freehold  as  also  all  the  leasehold 
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estates  to  which  we  are  entitled  under  the  will  of  out  late  Bzcn.  Ch.inBq, 
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£ither»  that  is  to  say,  as  to  the  freehold  to  him  and  his     .  '  ^ 

assigns  for  and  during  the  term  of  his  natural  life,  and  as  Morrib 
to  the  leasehold,  to  him  for  and  during  so  many  years  of  barrbtt. 
my  term  and  estate  therein  as  shaQ  run  out  and  expire  in 
bis  lifetime;  and  from  and  after  the  decease  of  my  said 
brother  Joseph,  I  give  and  devise  all  the  said  freehold  and 
leasehold  estates  unto  my  friends,  Tkamcis  Fooks,  of 
Sherborne f  in  the  county  of  Dorset,  gentleman,  and  John 
Siome,  of  Hilfield,  in  the  same  county,  gentleman,  and 
to  their  heirs,  executors,  administrators,  and  assigns, 
according  to  the  nature  of  the  estates  respectively:  but, 
nevertheless,  upon,  and  subject  to  the  trusts,  and  for  the 
pnrpose  of  making  sale  thereof  as  hereinafter  mentioned. 
And  I  give  and  devise  unto  my  friends  the  said  Thomas 
Fooks  and  John  Stone  my  close  of  freehold  land,  late  Bel* 
bmijf'Sp  at  Sherborne  aforesaid,  and  my  copyhold  estate  at 
Sioke-under-Hamdon,  in  the  county  of  Somerset,  as  well 
as  all  my  other  freehold  and  leasehold  estate  whatsoever 
or  wheresoever;  but,  nevertheless,  upon  the  trusts  and  for 
the  porposes  hereinafter  mentioned,  that  is  to  say,  in  trust 
io  let  the  same  for  the  best  rent  that  can  be  reasonably 
obtained,  until  the  residue  of  my  personal  estate  herein- 
after bequeathed  shall  come  to  be  divided,  when  it  is  my 
win,  that  the  said  freehold  and  leasehold  estate  shall  be 
sold  by  public  auction  for  the  best  price  that  can  be  ob* 
tained,  the  rents  and  profits  thereof  in  the  meantime  to  be 
received,  being  from  time  to  time  to  be  united  with  the 
residue  of  my  personal  estate;  and  my  will  is,  and  I  do  di- 
rect, that  the  freehold  and  leasehold  estate  above  given 
and  devised  to  my  said  brother  Joseph  for  his  life,  shall 
either  be  sold  in  like  manner  at  the  time  of  his  death,  or 
otherwise  let  in  like  manner  as  I  have  directed  with  regard 
to  the  other  estates,  and  then  sold  at  the  same  period  of 
lime  as  those  estates  are:  and  as  to  all  the  money  arising 
firom  the  sale  of  all  my  freehold  and  leasehold  estates  so 
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Bxek.Ck,inEq.  directed  to  be  sold,  my  will  is,  that  the  same,  whcnre- 

ceived,  shall  be  united  with  the  residue  of  my  penoDad 
estate,  unless  circumstances  shall  require  any  part  to  be 
taken  for  the  purpose  of  paying  any  legacy  given  by  this 
my  will,  from  any  unforeseen  loss  or  deficiency  in  my  per- 
sonal estate.     I  give  and  bequeath  to  my  said  brother 
Joseph  all  my  live  and  dead  stock  and  household  goods 
and  furniture  that  may  be  in  and  about  the  house  and  &nn 
dXBuUeyridge  and  Leigh  aforesaid;  and,  unless  he  thinks 
proper  to  institute  any  examination  into  my  accounts  re- 
specting our  joint  concerns  as  farmers,  I  direct  that  no 
account  shall  be  made  out  or  claimed  against  him,  my  will 
and  desire  being,  that  every  thing  shall  be  considered 
as  finally  settled  between  us."    The  testator,  after  giving 
all  his  money,  and  securities  for  money,  and  the  residue 
of  his  personal  estate  unto  his  said  brother  Joteph^  and 
the  said  Tlumnas  Fooks  Itnd  John  Stone^  their  executors 
and  administrators,  upon  the  several  trusts  therein  men- 
tioned, and  under  which  the  several  plaintiffs  in  this  case 
took  beneficial  interests,  some  for  life,  and  others  abso- 
lutely,   he   appointed^  the    said   Thomas  Fooks ,    John 
Stone,  and  Joseph  Barrettf  executors  of  his   said  will. 
James  Barrett  died  soon  after  making  his  will,  leaving 
Joseph  Barrett,  his  brother  and  heir-at-law,  also  his  cus- 
tomary heir;  and,  after  his  death,   Thomas  Fooks  alone 
proved  his  will. 

The  IhU  was  filed  by  the  plaintiffs,  as  legatees  and  per- 
sons beneficially  entitled  under  the  will  of  James  Barrett, 
against  Joseph  Barrett,  and  Fooks  and  Stone,  the  trusr 
tees  and  executors,  for  the  several  accounts  of  the  real  and 
personal  estates  of  the  said  James  Barrett,  and  of  his 
debts,  funeral,  and  testamentary  expenses  and  legacies, 
and  to  have  the  claims  of  the  plaintiffs  secured  and  paid 
to  them* 

The  defendant,  Joseph  Barrett,  by  his  answer,  set  up  a 
claim  by  survivorship  to  all  such  parts  of  the  real  and 
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personal  property  as  were  devised  to  him  and  his  brother  Exch.  en.  biFq. 
by  the  will  of  their  father,  WiUiam  Barrett.  ^  829. 


Mr.  Wyatt^  and  Mr.  Warty ^  for  the  plaintiffs. — ^There 
can  be  no  doubt  that,  as  to  the  profits  derived  from  the  car- 
rying on  of  the  partnership  business,  there  was  a  severance, 
and  that  the  parties  were  tenants  in  common.  Jackson  v. 
Jackson  (a).  If  there  be  a  severance  as  to  the  profits,  there 
can  be  no  reason  why  the  capital  should  not  also  be  se- 
vered. A  covenant  to  sell  has  been  held  to  be  a  severance ; 
80,  an  agreement  or  a  mortgage.  In  Jackson  v.  Jackson^ 
Lord  Eldon  lays  down  the  rule  as  being  in  favour  of  mer- 
chants. And  if  personal  property  used  for  the  purposes  of 
trade  be  not  subject  to  the^W  accrescendif  neither  is  real 
estate  so  used,  both  being  merely  treated  as  stock  for  the 
purposes  of  trade.  Selkrig  v.  Davis  (ft),  Crawshay  v. 
Matde  (c).  The  mode  in  which  the  property  is  treated 
gives  a  character  to  it.  Motley  v.  Bird  {d).  In  this  case, 
the  two  brothers  treated  the  property,  for  upwards  of 
twenty  years,  as  partnership  property. 

Mr.  Pasmote^  for  the  defendants  in  the  same  interest  as 
the  plaintiffs. 

Mr.  JetviSj  and  Mr.  Sputtiet^  for  the  defendant  Bar- 
teti. — Jackson  v.  Jackson  was  decided  upon  the  peculiar 
language  of  the  will  in  that  case.  A  residue  bequeathed  to 
two,  without  words  of  severance,  is  clearly  a  joint  interest. 
Ctooke  V.  De  Vandes  (e).  Admitting,  that  an  agreement 
for  a  severance  may  be  inferred  from  the  conduct  of  the 
parties,  with  regard  to  the  property,  still,  there  is  nothing 
m  ihis  case  to  warrant  such  an  inference.  The  defendant 
does  not  dispute  that  the  estates  purchased  with  the  profits 
of  the  business,  and  the  partnership  stock,  were  pro- 

(a)  7  Ves.  535 ;  9  Ves.  591.  (d)  3  Ves.  jun.  629. 

(b)  2  Dow,  230.  (c)  9  Ves.  197. 
(c)l  Swanst.  495.  521. 
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Exeh.Ch.inEq>  perty  held  by  the  brothers  as  tenants  in  common^  but 
^     contendsi  that  the  leasehold  estates^  and  the  personal  et- 
Morris       tate,  of  which  the  father  died  possessed ,  were  held  by  them 
Barrett.       ^  joint  tenants.    With  regard  to  the  real  estate,  no  doubt 
can  be  entertained.    Where  real  estatesi  conveyed  toper- 
sons  in  form  as  joint  tenants,  have  been  adjudged  to  have 
been  held  by  them  as  tenants  in  common,  the  estates  have 
been  purchased  expressly  for  the  purposes  of  a  partnership, 
or  for  a  joint  speculation,  as  in  Lake  v.  Craddoek  (a).  No 
case  can  be  cited,  in  which  real  estate  devised  has  been  con- 
verted from  an  estate  in  joint  tenancy  to  a  tenancy  in  com- 
mon.  In  Jackson  v.  Jackson,  the  real  estate  was  directed  to 
be  treated  as  personalty,  and  the  object  of  the  testator  was 
to  form  a  partnership.  InJeffereys  v.  Small  (Jb),  it  was  held, 
that  if  two  take  a  lease  of  a  farm  jointly,  it  shall  survive ;  bat 
the  stock,  though  used  jointly,  shall  not  survive ;  and  though 
the  Lord  Chancellor,  in  commenting  on  this  case,  in 
Jackson  v.  Jackson,  treats  it  as  not  being  now  law,  in  some 
respects,  still,  it  is  good,  so  far  as  regards  the  lease.    In 
the  present  case,  there  were  no  accounts  stated  between 
the  parties,  no  division,  nor  any  acts  tending  to  shew  an 
intention  to  create  a  severance. 

Mr.  Wyatt,  in  reply. — In  Jackson  v.  Jackson,  Lord 
Eldon  held,  under  the  circumstances  of  that  case,  that, 
though  a  joint  tenancy  was  created  by  the  will,  yet  the 
course  of  dealing  between  the  parties  had  rendered  it  a 
tenancy  in  common.  There  are  equally  special  circum- 
stances in  this  case  to  induce  the  Court  to  come  to  the 
like  conclusion. 

Jii/y24M.  On  this  day,  the  Lord  Chief  Baron  expressed  his 
opinion,  that,  as  to  the  leasehold  and  personal  estate  which 
passed  by  the  will  of  the  father,  William  Barrett,  the  two 
sons  remained  joint  tenants ;  but,  that,  as  to  all  the  afler- 
purchased  estates,  they  were  tenants  in  common. 

(a)  3  P.  Wms.  158.  (6)  1  Vera.  ai7. 
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Brown  v.  ReINA.  March  2nd. 

JjILL  for  a  discovery i  and  injunction  to  stay  proceed-  The  common 
ings  at  law.  The  answer  being  filed,  the  bill  was  amendedi  Itay^^oceedings 
ta  which  an  answer  was  also  put  in :  four  exceptions  were  f *  ^^  cannot 

^  '^  be  eitended  to 

taken  to  the  answer  to  the  amended  bill.     On  the  S6th  stay  trial  after 
February,  an  injunction  was  granted  on  tlie  opening  of  a  1:^1"  '^ 
material  exception,  the  other  three  exceptions  being  sub-  /A^\7^\^    '  /fa 
mitted  to.     On  the  same  day,  an  order  was  obtained  for    «^  '    ^  s  ' 

leave  to  amend,  and  that  the  defendant  might  answer  the 
amendment  and  the  exceptions  at  the  same  time. 

Mr.  Pcumore  now  moved,  on  the  part  of  the  plain tifl^ 
that  the  injunction  might  be  extended  to  stay  trial. 

Mr.  Wakefield^  for  the  defendant,  contended,  that  the 
plaintiff  could  not  obtain  an  order  to  extend  the  injunction 
to  stay  trial  after  the  order  to  amend. 

And  the  Lord  Chief  Baron  being  of  this  opinion. 

Refused  the  motion. 


Robert  Gardner  e?.  Mary  Lyddon,  and  Others. 

Charles  WriVrfi/J,  by  Ws  wUl,  duly  executed  and  Dcviaeto^.and 
attested  to  pass  freehold  estates,  dated  ^rd  December^  ^\^^  ^^^J!   ^ 

^  '   hem,  to  sell  and 

dispose,  at  their 
discretion,  of  all 
the  testator's  right  in  King*9  Sedgmoer,  belonging  to  the  manor  of  Moorlinch,  and  all  his  right  in 
MoorHneh,  if  an  act  should  pass  for  inclosing  the  said  moor  within  twenty  years,  and  to  pay  the 
proceeds  to  the  several  persons  therein  mentioned.  An  inclosure  act  passed  within  the  twenty 
yean,  and  various  allotments  were  made  in  respect  of  the  testator's  estates: — ffeld,  that  the  de- 
vise was  in  the  nature  of  an  executory  devise,  to  take  effSsct  on  the  passing  of  the  act;  and,  that, 
under  the  devise,  the  devisees  took  a  quarter  part  of  the  money  produced  by  the  sale  of  the  allot- 
ments in  King*$  Sedgmoor,  in  respect  of  the  manor  of  MoorUnch,  and  the  whole  of  the  proceeds  of 
the  sale  of  altotments  in  respect  of  lands  in  Moorlinch, 

DD2 
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Exch.Ch,mEq.  1785,  (among  other  things),  devised  to  bis  niece  JWary 

s_^^^J^     Winter  all  that  meadow,  by  Parker's  house,  in  MoorUncb, 

Gardner      during  his  right  therein,  if  she  married  a  man  worth 

Ltodon.       300/.,  but,  if  she  married  a  man  worth  less  than  300/., 

y  ^  he  gave  and  bequeathed  the  same  to  his  nephew  Charles 

^.u^^r  ^y^^  JPFin/^.     And  the  testator    gave  and  bequeathed  unto 

his  brother-in-law  John  Lyddon^  and  his  kinsman 
George  Beckham,  and  their  heirs,  to  sell  and  dispose, 
at  their  discretion,  one  quarter  part  of  all  his  right  in 
King*s  Sedgmoor,  belonging  to  the  manor  of  Moorlineh, 
and  aU  his  right  in  Moorlineh,  if  an  act  should  pass 
for  inclosing  the  said  moor  within  twenty  years.  And 
he  directed  the  monies,  to  arise  by  such  sale,  to  be  equally 
divided  between  his  sister,  the  defendant  Mary  Lyd^ 
den,  and  all  her  children;  and  the  defendant  Richard 
WilUams,  son  of  their  daughter,  the  defendant  Mary 
Williams,  and  their  heirs;  also  all  the  children  of  the 
said  testator's  sister,  Betty,  the  late  deceased  wife  of 
the  plaintiff  Robert  Gardner,  and  their  heirs;  and  the 
children  of  his  niece,  the  defendant  Joan  Blake;  and  also 
all  the  children  of  his  nephew,  the  defendant  Richard 
Gardner;  and  all  the  children  of  his  niece,  the  defendant 
Eleanor  Bickham;  and  also  his  said  nephews  and  niece, 
the  defendants  John  Winter,  Charles  Winter,  and  Mary 
Winter;  to  be  equally  divided  between  them,  the  amount 
of  what  it  should  be  sold  for  by  his  trustees  before  men- 
tioned. And  all  the  rest,  residue,  and  remainder,  of  his 
estate,  lands,  goods,  and  chattels,  the  said  testator  thereby 
gave  and  bequeathed  unto  his  said  sister,  the  defendant 
Mary  Lyddon,  and  her  husband,  John  Lyddan,  and  their 
heirs  for  ever,  subject  to  the  payment  of  his  just  debts 
and  legacies  thereinbefore  given.  And  the  testator  ap« 
pointed  them  joint  executrix  and  executor  of  his  said 

will. 

The  testator  died  on  the  15th  March,  1791. 

In  the  3 1st  Geo.  3,  (1791),  an  act  was  passed  for  drain- 
ing and  dividing  King's  Sedgmoor. 
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The  bill  was  filed  by  the  plaintiff  on  behalf  of  himself  Exeh.ciLinEq. 
and  the  other  creditors  of  the  testator,  seeking  the  usual     v_^*_^ 
accounts  and  the  marshalling  of  assets;    and  it  raised      Gardner 
the  question,  what  rights  and  interests  in  King*g  Sedgmoor      lypdos. 
and  Moorlinch  were  intended  to  be  passed  by  the  devises 
before  alluded  to. 

Upon  the  hearing  of  the  cause,  it  was  referred  to  the 
Deputy  Remembrancer  to  take  the  usual  accounts,  and 
to  sell  such  parts  of  the  said  testator's  estates  as  remained 
unsold. 

Various  proceedings  were  had  before  the  Deputy  Re- 
membrancer, and,  afterwards,  before  the  Master;  and  all 
the  testator's  estates  were  sold. 

By  a  decree,  made  on  the  S4th  December^  1814,  it  was, 
among  other  things,  ordered,  that  the  Deputy  Remem- 
brancer should  report  what  was  the  amount  of  the  clear 
surplus  after  the  payments  therein  directed ;  and  that  he 
should  distinguish  how  much  thereof  arose  from  the  sale 
of  the  fee-simple  estates,  how  much  from  the  estates  held 
upon  leases  for  lives,  how  much  from  the  copyhold  estates, 
and  how  much  from  the  personal  estates. 

Master  Spranger,  by  his  report,  dated  16th  June,  1829, 
stated  the  result  of  the  inquiries  directed  by  the  last-men- 
tioned order.  And,  by  his  report,  and  the  schedules 
thereto,  it  appeared,  that  very  considerable  sums  had  been 
produced  by  the  sale  of  allotments  of  land  in  King's  Sedg- 
moor, allotted  under  the  act  before  alluded  to,  in  respect 
of  divers  fee-simple  estates  of  the  testator. 

The  cause  now  came  on  for  further  directions,  the 
points  for  discussion  being,  what  interests  in  King's  Sedg* 
moor  and  Moorlinch  passed  by  the  will. 

Mr.  Roupellf  and  Mr.  Sharpe,  for  all  the  defendants, 
except  Mary  Lyddon,  and  Govett  and  wife. — The  de- 
fendants are  entitled  to  one  quarter  of  the  monies  pro- 
duced by  the  sale  of  all  the  lands  allotted  in  Sedgmoor, 
and  to  all  the  monies  produced  by  the  sale  of  all  the  es- 


39^  CASES  IN   THE  EXCHBQUER, 

Ex€h.ch,inEq.  tates  in  Moarlinch.     The  words  of  the  will  are  larse 
'  ^     enough  to  convey  every  interest  which  the  testator  had  in 
Gardner       Moorlinch. 


V, 

Lyddok, 


Mr.  Simpkinsan,  and  Mr.  Spence,  for  the  defendant^ 
Mary  Lyddon.^-'The  words  of  the  will  are  inconsistent; 
the  testator  only  intended  to  give  one  quarter  of  the  whole. 
And  he  only  meant  to  give  commonable  rights,  in  case 
Sedgmoor  should  be  inclosed.  The  testator  was  lord  of 
the  manor  of  Moorlinch^  andj  in  such  character,  was  enti- 
tled to  certain  commonable  rights  in  Sedgmoor.  He  was 
entitled,  in  respect  of  his  manorial  rights,  to  common  of 
pasture  for  all  commonable  cattle;  and  this  being  a  com- 
mon appurtenant  to  his  estate,  he  was  not  able  to  sever 
those  rights  from  his  estate.  Common  appurtenant  cannot 
be  granted  to  another  (a).  Nor  can  common  appurtenant^ 
or  appendant,  be  turned  into  common  in  gross  (i).  Sup- 
posing, however,  that  it  was  competent  to  him  to  sell  his 
commonable, rights,  and  that,  by  law,  he  could  devise 
them,  the  question  will  then  be,  what  share  or  propor- 
tion has  he  devised.  We  contend,  only  one  quarter  of 
those  commonable  rights.  It  would  be  an  extraordinary 
construction,  to  hold,  that  he  gives  one  quarter  in  one 
place,  and  the  entirety  in  another,  in  the  very  same  sen- 
tence: according  to  the  plain  grammatical  construction  of 
the  sentence,  he  gives  one  quarter  of  his  rights  in  Sedg- 
moor and  Moorlinchf  and  the  whole  intention  would  be 
answered,  by  carrying  the  preposition  of  forward,  and 
making  it  govern  the  whole  sentence.  And,  that  the 
Court  might  so  construe  the  sentence,  Jones  v.  Smart  (c) 
was  cited. 

.  Lord  Chief  Baron. — It  is  impossible  to  be  certain 
what  the  testator  meant  by  this  devise.  I  can  only  ven- 
ture to  make  a  reasonable  guess.     The  construction,  I 

(a)  Cro  Jac.  14.  (6)  1  Rol.  Ab.  401.  (c)  1  T.  R.  44. 
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thmki  I  ought  to  give  it,  is,  that  it  is  an  executory  de-  E*ch,  a.  in  Eq, 
vise,  to  take  effect  after  an  inclosure  act.     I  think  it  is  a  ^ 

condition  precedent,  and  that  no  interest  passed  to  the  de-      Gardner 
yisee  until  the  act  passed.     The  question  is,  what  the  tes-       lyddon. 
tator  meant  by  his  right  in  King's  Sedgmoor.    It  is  clear, 
that  he  must  have  meant  his  right  of  common,  which,  in 
his  view,  was  to  be  his  common  interest  in  the  lands  al- 
lotted in  lieu  of  the  right  of  common  in  Sedgmoor. 

The  next  point  is,  what  passes  by  all  his  right  in 
Moorlinch;  on  which  two  questions  arise:  /^ir«/,  whether 
the  preceding  words,  'one  quarter  part,'  over-ride  the 
whole  sentence,  so  as  to  include  this ;  or,  secondly ^  which  is 
favourable  to  the  residuary  legatee,  whether  all  his  right 
in  Moorlinch  may  not  mean,  all  his  estate  in  Moorlinch^ 
with  the  appurtenances;  or,  whether  it  means  only  his  com- 
monable right.     It  may  mean  either  the  one  or  the  other. 

If  he  had  said  in  a  separate  clause,  "  I  give  all  my  right 
in  a  house,  &c.  at  Moorlinch,''  it  would  have  passed  the 
fee.  I  have  no  right  to  Umit  the  bequest  of  all  his  right 
in  Moorlinch  to  the  one-fourth  part  of  his  right,  which 
he  gives  with  respect  to  Sedgmoor.  What  right  have  I 
to  say,  that  he  did  not  mean  to  give  all  his  right  in  Moor^ 
Unch.  I  think,  therefore,  that  the  whole  of  Moorlinch 
must  be  considered  to  pass  under  these  words,  and  not  a 
quarter  part;  but  I  think  he  meant  to  give  only  such  com- 
mon rights  as  followed  his  lands  in  Moorlinch;  that  is,  all 
such  allotments  as  should  be  made  in  respect  of  his  com- 
monable rights  in  Moorlinch. 

The  decree  declared  the  parties  claiming  un- 
der the  devise  to  be  entitled  to  one-fourth 
part  of  the  monies  produced  from  the  sale  of 
the  allotments  in  Sedgmoor,  in  respect  of 
the  testator's  messuage  and  lands  in  Sedg^ 
moor,  and  to  the  whole  of  the  monies  pro- 
duced by  the  sale  of  the  allotments,  in  re- 
spect of  lands  in  Moorlinch. 


/y. 
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Zxeh,  Ch,  in  Eq, 
1829. 

^      V      ^  Lewes  v.  Morgan. 

June  6th!      -1  HE  exceptions  to  the  Master's  report  having   been 
JuU/  2nd,  6th.  disposed  of  (a),  the  cause  now  caine  on  for  further  direc- 

Interest  is  not       A-Z^^a 
allowed  oh  a        "Ons. 
judgment,  ex- 
cept under  spe- 

ciai  circumstan-       Mr.  Jervis,  Mr.  Wigram,  and  Mr.  West,  for  the  repre- 

ces,  and  where  ^   ^.  «o-     rwr    r 

there  is  no  im-    scntatives  of  Sir  JV.  Letves. 

putation  on  the 
creditor;  and, 

therefore,  inter-       Mr.  W.  Loftus  Lowttdes,  and  Mr.  Morgan,  for  the  re- 

est  was  refused  ,  _  _ 

on  a  judgment,    presentatives  of  Mr.  Morgan. 

where  the  cre- 
ditor, being  also 

mortgagee,  had       One  of  the  points  discussed  on  the  hearing  for  further 

been  in  the  re-        ,         ,  . 

ceiptofthe  directions  was,  whether  Mr.  Morgan^ s  representatives 
ofAcmortlpiged  "^^^^  entitled  to  interest  on  the  judgment  obtained  by  him 
esutes;  and       against  Sir  W.  Lewes. 

the  propriety  of     *=* 

his  conduct  was  In  support  of  the  claim  to  interest,  it  was  argued,  that 
rupect  to  the  though,  according  to  the  ordinary  practice  in  the  Master's 
he"had'bec^me^  office,  interest  was  not  computed  on  a  judgment,  yet  that, 
such  mortgagee,  under  the  special  circumstances  of  this  case,  interest  ought 

and  with  respect  i  i  i      i  /•     • 

to  his  accounu,  to  be  Computed.  That,  although  the  same  state  of  cir- 
mortga^"!and  cumstanccs  had  existed,  yet  the  point  had  never  been 
also  as  solicitor,  brought  to  the  attention  of  the  Court.    That  Morgan  was 

agent,  and  °  ^  ^  ^  ° 

steward,  to  the    considerably  in  advance  to  Sir  Waikin  Lewes  before  the 

surplus  rents  came  into  his  hands,  and  he  had,  by  virtue 
J^,  yyy  of  his  judgment,  a  lien  on  the  rents.  That  the  Master,  in 
/ //  taking  the  accounts,  had  applied  the  surplus  rents  in  keep- 
ing down  the  debt  due,  and  the  costs,  but  had  not  allowed 
any  interest  on  the  debt.  And  Loftus  v.  Swift  (b), 
Bellew  V.  Russell  (c),  Godfrey  v.  Watson  (rf),  and  Clarke 
V.  Seton  {e),  were  referred  to. 

In  opposition  to  the  claim  for  interest,   Clarke  v.  Seton 

(a)  See  ante,  p.  230.  (rf)  3  Atk.  517. 

(6)  2  Sch.  &  Left.  642.  ^e)  6  Ves.  411. 

(c)  1  Ball  &  B.  96. 
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was  cited ;  and  the  general  conduct  of  Morgan  throughout  ^<^  ^^  ^^ 
the  transactions  was  relied  on  as  depriving  him  of  the        ^^^^' 
right  to  interest  on  the  judgment.    Mr.  Baron  GrahanCs 
observations,  as  reported  in  5  Price ^  151,  were  also  re- 
ferred to. 

Lord  Chief  Baron.--I  apprehend,  that  it  b  quite  con* 
trary  to  the  ordinary  course  of  the  Court  to  give  interest 
on  a  judgment,  unless  under  very  special  circumstances. 
The  cases  which  have  been  cited  are,  unquestionably,  ac- 
cording  to  the  rules  of  this  Court;  but  the  question  is, 
whether  they  have  any  application  to  the  present  case. 
One  of  the  earliest  cases  was  a  case  before  Lord  Hard- 
wide,  in  which  it  is  stated  by  that  learned  Judge,  that, 
where  a  judgment  creditor  extends  the  land  by  elegit, 
which  the  Sheriff  does  only  at  the  annual  value,  and  much 
below  the  real  value,  the  creditor  holds  quousque  debitum 
saiisfactumfuerits  and,  at  law,  the  debtor  cannot,  upon  a 
writ  ad  compulandunif  insist  upon  the  creditor's  doing 
more  than  account  for  the  extended  value;  but,  if  the 
debtor  comes  into  a  Court  of  equity  for  relief,  the  Court 
will  give  it  him,  by  obliging  the  creditor  to  account  for  the 
whole  that  he  has  received;  and,  as  a  person  who  comes 
for  equity  must  do  equity,  will  direct  the  debtor  to  pay 
interest  to  the  creditor,  even  though  it  should  exceed  the 
principal.  The  principle  of  this  case  is  plain ;  the  debtor 
seeking  the  assistance  of  a  Court  of  equity,  the  Court  will 
not  give  him  that  assistance  without  his  doing  equity  to 
the  creditor,  by  allowing  him  interest  on  his  debt.  It  is  a 
mere  equitable  right,  without  any  imputation  on  either  of 
the  parties.  The  same  principle  pervades  all  the  cases; 
the  strongest  being  that  in  which  it  is  said,  that  a  mort- 
gagee having  tacked  a  judgment  to  his  mortgage,  shall 
not  be  confined  to  the  penalty  of  the  judgment,  but  shall 
be  entitled  to  interest  on  the  debt  secured  by  the  judg- 
ment, though  it  exceed  the  penalty,  down  to  the  time  the 
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Etch.  Ch.  in  Eq,  principal  is  paid  oiS*;  but,  in  that  case,  there  could  be  no 

impatation  on  the  conduct  of  the  mortgagee.  All  the  de« 
cisions  have  been  in  cases  where  mutual  justice  could  not 
be  done  without  interest  being  given^  and  where  there  was 
no  imputation  on  the  party  prevented  from  following  up 
his  legal  right.  Those  cases  have,  however,  no  applica- 
tion to  the  present.  In  deciding  this  question,  I  must  ad- 
vert to  Mr.  Morgan^  premising,  that  whatever  may  be  said 
as  to  him,  casts  no  imputation  whatsoever  on  his  repre- 
sentatives. 

The  original  conduct  of  Mr.  Morgan  led  to  all  the  dis- 
cussions on  the  subject  of  the  mortgage.  I  can  perceive 
no  distinction  between  that  subject  and  the  rest  of  the 
case.  I  am  bound,  by  what  has  been  done  in  the  cause, 
to  consider  Mr.  Morgan  as  having  been  the  guilty  party, 
and  Sir  Waikin  Lewes  as  innocent. 

Mr.  Morgan  having  got  into  possession  of  the  estates, 
receives  the  rents,  and  having  them  in  his  own  pocket, 
desires  to  keep  them  there,  and  to  have  interest  on  the  one 
side  of  the  account,  without  allowing  it  on  the  other. 

Mr.  Morgan  was  not  in  the  situation  of  any  of  the  par- 
ties in  the  other  cases.  He  had  no  merits,  nor  any  equity 
in  his  favour. 

I  must  decline  to  allow  interest  on  the  judgment. 


Another  point  was,  .the  question  of  costs. 

For  the  personal  representatives  of  Sir  fV.  Lewes,  it  was 
contended,  that,  in  equity,  as  at  law,  costs  generally  fol- 
lowed the  result  of  the  case;  that  this  was  a  suit  to  im- 
peach an  account,  which  had  been  successful  to  the  ex- 
tent of  striking  out  at  least  one-third  of  the  demand.  The 
following  cases  were  cited  on  the  part  of  the  personal  re- 
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presentatives.    Coles  v.  Trecothick  (a),  Huguenin  v.  Base-  £*ch,  Ch,  in  Eq. 
fcy  (i),  Gibson  v.  Jeyes  (c),  Baker  v.  fFtW  (d)- 

For  the  representatives  of  Mr.  Morgan,  Gilbert  v.  Gold- 
higie)  was  cited.  . 

Lord  Chief  Baron. — I  have  over-ruled  the  first  ex- 
ception, which  objected  to  the  Master's  report  of  the  10th 
December,  1828,  because  it  found,  in  pursuance  of  the 
former  order,  that  the  mortgage-money  was  paid  off  on  the 
3rd  of  September,  18S4. 

I  also  over*ruled  the  second  exception,  which  objected  to 
the  Master's  report,  because  he  had  not  allowed  the 
^400/.  which  had  been  secured  by  bond,  but  had  called 
for  evidence  of  the  actual  advances. 

I  likewise  over-ruled  the  third  exception,  which  was  in 
substance  the  same  as  the  second. 

The  fourth  and  fifth  exceptions  are  also  overruled.  They 
depend  upon  the  first  and  second.  They  object  to  a  state- 
ment of  tbe  account,  aiid  of  the  balance,  which  is  the  ne- 
cessary and  arithmetical  result  of  what  is  done  by  the 
Court  on  the  first  and  second  exceptions. 

Upon  further  directions  there  are  four  points — 

Firstf  Whether  Morgan  shall  have  any  interest  on  the 
sum  allowed  in  the  general  account,  and  which  had  been 
rejected  from  the  mortgage  account  in  the  course  of  the 
previous  proceedings.  Secondly,  Whether  he  shall  have  any 
interest  upon  the  judgment.  TUrdly,  Whether  the  repre- 
sentatives of  Sir  W.  Lewes  shmll  have  any,  and  what,  interest 
on  the  balance  of  rents  and  profits  remaining  in  his  hands 
after  the  whole  debt  is  satisfied.   And  fourthly,  the  costs. 

I  think  Morgan*s  estate  must  have  interest  to  a  certain 
amount*  The  sums  to  which  I  shall  first  direct  my  atten- 
tion  are  such  as  were  covered  by  the  bond  of  2400/.,  being 

(a)  9  Ves-  234,  246.  (d)  1  Ves.  160. 

lb)  13  Ves.  105;  15  Ves.  180.  (e)  2  Anstr,  442. 

(c)  6  Ves.  266,  278. 
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jBxcA.  Ch,in  Eq.  to  the  amount  of  1315/.  lOs.    This  sum  is  allowed  to  Mr. 

1829 

Morgan  as  advanced  by  him  to  the  use  of  Sir  Watiin 

Lewes.  It  was  contended  by  Morgan,  to  be  the  consider- 
ation of  the  2400/.  bond^  dated  the  28th  February,  1775. 
This  bond  formed  part  of  the  mortgage.  It  was  entirely 
rejected  from  the  mortgage,  in  consequence  of  the  Deputy 
Remembrancer's  report,  made  under  the  directions,  and 
according  to  the  principles  laid  down  in  the  House  of 
Lords.  The  same  principles  have  compelled  me  to  hold, 
that  the  bond  could  not  be  received,  in  taking  the  general 
account,  as  satisfactory  evidence  of  a  debt  due  from  Sir  fF* 
Lewes  to  Morgan  f  but  that  Morgan  was  called  upon,  under 
the  peculiar  circumstances  of  this  case,  to  prove,  aliunde, 
that  the  sums  were  actually  advanced.  He  has  been  re- 
quired to  do  so,  and  he  has  been  allowed,  upon  that  foot- 
ing, the  sum  of  1315/.  10«.,  now  under  discussion.  Requir- 
ing evidence,  aliunde  than  the  bond  itself,  to  establish  its 
consideration,  does  not  prove  that  Morgan  die  obligee 
shall  not  have  the  benefit  of  it  as  a  bond,  so  far  as  he  does 
establish  the  consideration  by  extrinsic  evidence. 

The  doubt  I  have  entertained  upon  the  subject  arose 
from  this,  that  the  reports  of  the  Deputy  Remembrancer 
do  not  immediately  connect  these  sums  with  the  bond  at 
the  time  it  was  given.  The  consideration  of  it  was  an* 
terior  bonds,  and  the  Deputy  Remembrancer  has,  in 
eiFect,  reported,  that  no  money,  except  25/.,  was  speci- 
fically advanced  at  the  date  of  the  bonds,  and  in  respect 
of  them.  I  think,  however,  that  although  it  must  be 
taken,  that  hardly  any  thing  was  specifically  advanced  in 
respect  of  any  bond  at  the  time  it  was  given,  yet,  that  it 
is  a  just  deduction  from  all  those  proceedings,  that  the 
bond  for  2400/.  was  given  by  Sir  JV.  Lewes,  and  received 
by  Morgan,  as  a  security  for  money  advanced. 

This  being  established,  it  is,  I  think,  according  to  the 
course  of  the  Court,  that  Morgan's  representatives  should 
have  the  benefit  of  it,  qua  bond,  so  far  as  money  had  been 
advanced,  that  is,  to  the  amount  of  1315/.  lOs. 
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It  follows  from  this  view,  that  Morgan  should  have  ^cKO^mEq. 
interest  upon  the  money  covered  by  this  bond  up  to  the     v...^^,.^^ 
amount  of  the  penalty,  which  I  presume  is  48002.  ^^^^^ 

The  next  question  relates  to  interest  on  the  judgments.       Morgan. 

There  are  two  judgments  on  warrants  of  attorney,  dated 
in  Jultfi  1778,  one  for  114^/.  to  John  Morgan^  the  other 
to  James  Morgan^  as  the  executor  to  Chardin  Morgan, 
In  April,  1779,  John  Morgan  also  obtained  another  judg- 
ment for  569/.  MoTgaris  estate  is  allowed  the  amount  of 
all  these  judgments  in  the  general  account,  but  no  interest 
is  calculated  upon  them.  It  is  contended,  that  interest 
should  be  allowed;  I  can  find  no  principle  to  warrant 
such  an  allowance.  Judgments  do  not  carry  interest  in 
accounts  in  equity:  though,  under  particular  circum- 
stances, interest  has  been  allowed;  as,  where  the  judg-* 
ment  creditor  has,  upon  false  pretences  suggested  by  the 
debtor,  been  restrained  by  injunction  from  taking  exe- 
cution upon  his  judgment.  Nothing  of  that  sort  happened 
here.  On  the  contrary,  Morgan,  on  other  pretences,  got 
into  possession  of  the  bulk  ot  Lewes* s  property,  and  actu- 
ally, long  ago,  paid  himself  this  and  all  other  debts.  It 
has  been  said,  that,  where  a  judgment  may  be  tacked  to 
a  mortgage,  there  should  be  no  redemption,  without  pay- 
ing interest  on  the  judgment.  I  will  not  say  how  far  this 
is  accurately  stated.  The  answer  upon  this  occasion  is, 
that  these  judgments  cannot  be  tacked  to  the  mortgage. 
The  parties  are  different,  and  all  the  principles  of  equity 
on  which  the  doctrines  of  tacking  are  founded,  are,  in  this 
case,  adverse  to  it.  I  can  give  no  interest  on  these  j  udgments. 

The  third  question  is,  whether  Lewes  shall  have  inter- 
est on  the  balance  of  Morgan^s  receipts,  after  he  was 
fully  paid.  I  shall  say,  upon  this  subject  only,  that  I  con- 
cur in  the  opinion  of  the  Master  of  the  Rolls  in  Quarreli 
T.  Bedford  (a).  I  think  Morgan's  representatives  must 
pay  simple  interest  at  4/.  per  cent. 

ifl)  1  Madd.  269. 
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Exeh,Ch.inEq.      The  question  of  costs  is  not  decided  by  any  thing 

which  I  have  found  in  the  cause.  The  original  decree 
reserves  the  consideration  of  costs.  If  it  had  been  a  de<> 
cree  for  redemption^  it  would  have  directed  costs  to  be 
added  to  the  debt,  and  decreed  the  reconveyance  upon 
payment  of  the  whole.  It  reserves  the  consideration,  as  I 
have  stated.  The  order  for  the  separate  report  in  1801 
does  not  mention  costs.  The  order,  by  consent,  in  1810, 
was  conditional  only,  and  in  express  tenns  reserved  every 
qoestion  in  the  cause.  I  have  always  thought  so,  and 
think  so  now.    Therefore,  the  question  is  still  open. 

I  think  Sir  FF.  Lewes' 9  estate  ought  to  pay  the  necessary 
costs  of  redemption ;  but,  that  Morgan  ought  to  pay  all 
the  costs  of  the  questions  respecting  the  amount  of  the 
mortgage,  or  the  balance  of  the  general  account.  That, 
in  every  proceeding,  the  costs  of  which  are  not,  by  the 
course  of  the  Court,  costs  in  the  cause,  there  should  be  no 
other  costs  than  have  been  given  by  the  order  made  on 
such  proceeding,  or  are  due  on  such  proceeding  by  the 
general  rules  of  the  Court.  Where  no  costs  are  given, 
either  by  special  order  upon  the  occasion,  or  by  the  gene- 
ral rules  or  orders,  then  no  costs  on  either  side. 

Minutes  of  Order  on  Further  Directions. 

Over-rule  all  the  exceptions  with  costs,  to  be 
taxed.  Confirm  the  Master's  report  of  the 
10th  December y  1838,  except  so  far  as  is  here- 
inafter mentioned.  Declare  that  Francis 
Morgan^  as  the  personal  representative  of 
John  Morganj  is  entitled,  as  against  Sir  W* 
Lewes,  or  John  Jenkins  and  Philip  Hvrd,  as 

•  his  personal  representatives,  to  be  allowed  in 
account,  interest,  at  the  rate  of  5L  per  eenU 
per  annum,  from  the  S8th  of  February^  1 TIS, 
being  the  day  of  the  date  of  the  bond  for 
3400/.,  in  the  pleadings  mentioned,  upon  the 
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principal  sum  of  1315iL  lO^.^  mentioned  in  the  Bxch.  ck,inBq. 


first  schedule  to  the  said  Master's  report,  to 
any  amount,  not  exceeding  in  the  whole,  48002., 
the  penalty  of  the  said  bond. 

Let  the  Master  review  his  said  report  of  the  10th 
December,  1828,  so  far  as  he  has  thereby  found, 
that,  on  the  11th  August^  1814,  a  balance  or 
sum  of  1065/.  9s.  9d.  was  due  to  the  estate  of 
the  said  Sir  W*  Lewee  from  the  said  Jokn 
Morgan  or  his  estate,  to  the  extent  required 
by  the  above  declaration. 

Declare,  that  John  Morgan's  representatives  are 
entitled,  after  satisfaction  of  the  mortgage 
debt,  to  apply  the  rents  of  the  mortgaged  es- 
tate to  the  satisfaction  of  the  judgments,  be- 
fore applying  them  in  satisfaction  of  the  bond 
for  2400/.  and  interest,  without  disturbing  the 
appUcation  in  respect  of  his  biUs  of  costs,  men- 
tioned in  the  proceedings,  and  the  interest 
thereon. 

Let  the  Master,  on  that  footing,  ascertain  and 
state  to  the  Court,  when  the  debt  due  from  the 
said  Sir  W.  Lewes,  or  his  estate,  to  the  said 
John  Morgan,  or  his  estate,  was  paid  and 
satisfied,  and  what  (if  any)  balance  was  due  to 
the  estate  of  the  said  Sir  W.  Lewes  from  the 
said  John  Morgan,  or  his  estate,  on  the  day  on 
which  that  debt  was  paid  and  satisfied. 

Declare,  that  the  said  Sir  W.Lewes  or  his  estate 
is  entitled,  against  the  said  John  Morgan  or  his 
estate,  to  be  paid,  or  to  have  credit,  in 
account  for  interest,  at  the  rate  of  4/.  per  cent 
per  annum,  upon  the  balances  (if  any)  which 
are  due  to  the  said  Sir  W.  Lewes  or  his  estate 
from  the  said  John  Morgan  or  his  estate,  on 


1829. 
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the  debt  due  from  the  said  John  Morgan  or 

his  estate,  to  the  said  Sir  W.  Lewes  or  his  es- 
tate, was  paid  and  satisfied;  and  also  upon  the 
balances  which,  from  time  to  time,  since  that 
day,  have  become  due  and  owing  firom  the  said 
John  Morgan  or  his  estate,  to  the  said  Sir  W, 
Letoes  or  his  estate ;  and  refer  it  to  the  Master, 
to  compute  interest  upon  such  balances  as 
aforesaid. 

Let  the  Master  ascertain,  and  state  to  the  Court, 
what  balance  now  remains  due  from  the  said 
John  Morgan  or  his  estate,  to  the  estate  of  the 
said  Sir  JV.  Lewes^  upon  the  footing  of  the 
aforesaid  declaration  and  direction.  In  every 
proceeding,  which,  by  the  course  of  the  Court, 
the  costs  are  not  costs  in  the  cause,  there  shall 
be  no  other  costs  than  have  been  given  by  the 
order  made  on  such  proceedings,  or  as  are  due 
on  such  proceedings  by  the  general  rules  of 
the  Court.  Where  no  costs  are  given,  either 
by  special  order  upon  the  occasion,  or  by  the 
general  rules  or  orders,  there  no  costs  on  either 
side. 

Let  the  Master  tax  all  parties,  (except  the  de- 
fendants, Hubert  Evans,  John  Jenkins,  and 
Philip  Hurd),  their  respective  costs  of  their 
suit,  so  fisir  as  the  same  is  a  suit  to  redeem  the 
mortgaged  premises,  in  the  pleadings  of  this 
cause  mentioned ;  and  let  the  Master  tax  the 
costs  of  all  the  parties  in  this  suit  respectively, 
except  the  said  John  Morgan  and  James  Mor-^ 
gan,  and  their  respective  representatives,  so 
far  as  the  same  costs  have  been  occasioned  by 
the  controversy  respecting  the  amount  of  the 
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several  mortgages,  and  the  amount  of  the  ge-  fi'<^*-  Ck.inE^ 
neral  balance  due  to  him  from  the  said  Sir  W* 
Lewes  or  his  estate. 

Let  the  costs  of  the  said  John  Morgan^  and  of 
the  said  Francis  Morgan  as  his  representative, 
so  far  as  this  suit  is  a  suit  to  redeem  the  mort- 
gaged premises,  be  deducted  from  the  balance 
which  the  said  Master  shall  find  to  be  due 
from  the  estate  of  the  said  John  Morgan  to 
the  estate  of  the  said  Sir  W.  Lewes. 

Let  the  costs  of  the  other  parties,  except  the 
defendants,  F.  Morgan,  H.  Evans,  J.  Jenkins, 
and  P.  Hurd,  so  far  as  this  suit  is  a  suit  to 
redeem  the  said  mortgaged  premises,  be  paid 

to  them  respectively  out  of  the  sura  of  £ , 

now  standing  in  the  name  of  the  Accountant- 
Greneral,  in  trust  in  thb  cause. 

Let  the  costs  of  the  defendant  J.  Wilder,  so  far 
as  such  costs  have  been  occasioned  by  the  con- 
troversy respecting  the  amount  of  the  several 
mortgages,  and  the  amount  of  the  general 
balance  due  to  or  from  the  said  Sir  W.  Lewes, 
or  his  estate,  be  paid  out  of  the  residue  of  the 

£ ;  and  let  the  amount  of  such  costs]  as 

last  mentioned  be  added  to  the  balance, 
vhich  the  said  Master  shall  find  to  be  due 
from  J.  Morgan  or  his  estate,  to  the  estate  of 
the  said  Sir  W.  Lewes.  And  let  the  amount 
of  the  costs  of  the  said  Sir  W.  Lewes,  and  of 
the  said  J.  Jenkins,  P.  Hurd,  and  H.  Evans, 
as  his  representatives,  so  far  as  such  last  men- 
tioned costs  have  been  occasioned  by  the  con- 
troversy aforesaid,  be  paid  by  the  said  F, 
Morgan  as  such  personal  representative,  out  of 
the  assets  of  the  said  John  Morgan,  he  admit- 
ing  assets  sufficient  to  cover  the  balance  that 
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1829 
v_^^^l>  of  the  said  J.  Morgan,  to  the  estate  of  the  said 

i^^yrzB  Sir  W.Lewes;  together  with  the  amount  of 

Morgan.  such  lastHuentioned  costs,  and  the  costs  of  the 

said  c/.  Wilder  to  be  added  as  aforesaid.  Let 
him  pay  the  balance  and  costs  into  the  Bank 
in  trust  in  this  cause.  Let  all  proper  par- 
ties convey,  surrender,  or  assign,  the  mort- 
gaged premises,  and  let  the  Master  settle  and 
approve  of  such  surrender  or  other  convey- 
ance, in  case  the  parties  differ. 

Let  the  parties  deliver  into  the  Master's  office, 
on  oatb>^  all  deeds  that  are,  or  ever  were,  in 
their  custody,  possession,  or  power,  relating  to 
the  said  mortgaged  premises. 

Let  the  receiver  pass  his  accountB^  and  be  dis- 
charged. Declare,  tf.  Morgan*s  representa- 
tives are  entitled,  after  satisfaction  of  the 
mortgage  debt,  to  apply  the  rents  of  the  mort- 
gaged estate  in  satisfaction  of  the  judgments, 
befoi^  applying  them  in  satis&ction  of  the 
bond  for  S400i.  and  interest,  without  disturb- 
ing the  application  in  respect  of  his  bills  of 
costs  mentioned  in  the  proceedings,  and  the 
interest  thereon.  Conveyances  to  be  executed 
to  H.  Evans,  the  heir-*at-law  of  the  testator. 
Liberty  to  make  separate  reports,  and  to 
apply. 
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Lynbs  f>.  Lett.  1829. 

OlLL  by  the  rector  of  Ebnley'Loveii,  in  the  county  of  5,7^,„„,  ^^y. 
Warcesier^  claiming  to  be  entitled  to  all  tithes^  great  and  Easter  Term, 
small,  against  an  occupier,  for  tithes  of  colts,  calves,  pears,       "''^    '  .  * 

r^  a«»i  1  «»  ^  single  terrier, 

and  muk,  and  for  the  tithes  of  lambs  of  ewes,  called  by  the  untup)M>rted  by 

defendant  wintered  ewes.  Indent  to"^ 

The  defendant,  hy  his  answer,  admitted  the  plaintiff  to  J^"^!^  *  "°' 

be  rector,  but  denied  his  right  to  all  tithes,  both  great  and  tbere  be  not 

11         •  •  .^  .  .  .^1  •     ^1  X  only  no  proof  of 

small,  arising,  raiewidg,  or  increasing,  withm  the  rectory,  payment  of  tithe* 
m  kind;  for,  on  the  contrary,  the  defendant  had  been  in-  for^^°e^videnra"of 
formed  and  believed,  that  the  plaintiff,  as  such  rector,  was  the  non-payment 

"^  of  tithes  mkmd, 

entitled  to  receive,  and  that  all  former  rectors,  the  prede-  within  liVmg 
cessors  of   the  said  plaintiff,  had,  firom  time  whereof  "^rotupporta 
&c*,  been  entitled  to  receive,  and  had  received,  certain  F*.'®*^^,***^^"*! 

'  '  '  it  IS  not  sufficient 

cusUmiary  pajrments  in  lieu  and  in  satisfaction  and  full  for  the  defen- 

discharge  of  the  tithes  of  colts,  and  calves,  and  pears,  and  the  non-render 

mUk,  and  of  the  tithes  of  lambs  of  ewes,  caUed  wintered  jJ5**"J,"  aS?' 

ewes,  thereinafter  more  particularly  mentioned;  besides  tinctiyshew 

.  the  acceptance 

Other  pecuniary  payments  in  lieu  of  other  tithes.  of  the  modns  for 

The  defendant  admitted  his  occupation,  and  alleged, 
that  he  had,  during  such  occupation,  duly  set  out  or  ac- 
counted to  the  plaintiff  for  all  tithes,  great  and  small,  year- 
ly growing,  arising,  renewing,  and  increasing  in  and  upon 
his  lands,  except  the  tithes  of  colts,  calves,  pears,  and 
milk,  and  the  tithes  of  lambs  of  ewes,  commonly  called 
wintered  ewes,  (that  is  to  say),  such  ewes  as  were  taken 
upon  a  farm  **4o  tacky*  an  expression  well  understood  in 
the  neighbourhood  of  the  said  parish,  for  the  winter  sea- 
son ;  and  the  defendant  said,  he  had  not  taken,  or  kept,  or 
had,  since  the  period  in  the  answer  mentioned,  any  win- 
tered ewes.  The  defendant  then  admitted  his  having  had 
colts,  calves,  and  milk,  and  in  each  year  as  many  pears  as 
were  sufficient  to  make  four  hogsheads  of  perry,  at  the  va- 
lue oiih  10s»per  hogshead. 

He  admitted,  that  he  had  not  set  out,  or  rendered  to  the 
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Exch.Ch.inEq.  plaintifF  the  tithes  of  any  of  the  said  several  matters,  but 

that  he  had  been  always  ready  and  willing  to  pay  the 
amount  of  the  several  moduses  or  customary  payments 
thereinafter  mentioned,  by  way  of  recompence  and  satis- 
faction for  the  same. 

The  defendant  then  stated,  that  each  and  every  occu* 
pier  of  any  farm  and  lands,  within  the  said  parish  and  rec- 
tory, had,  from  time  whereof  &c.,  been  accustomed  to  pay, 
and  of  right  ought  to  have  paid,  to  the  rector  of  the  said 
parish  for  the  time  being,  or  to  his  lessee,  farmer,  or 
agent,  or  to  the  person  or  persons  entitled  to  receive  the 
same,  the  sum  of  sixpence  for  the  fall  of  every  colt,  yearly 
produced  or  dropped  in  or  upon  such  farm  or  lands  within 
the  said  ])arish,  in  lieu  of,  and  in  full  satisfaction  and  dis- 
charge of,  the  tithes  of  foals  or  colts,  brought  forth  or 
dropped  on  the  said  farms  and  lands:     Also,  the  sum  of 
one  halfpenny  for  every  calf  (except  they  arose  to  the  num- 
ber of  ten  calves  in  the  season,  and  then  the  sum  of  M, 
a-piece  for  the  ten  calves)  dropped  or  produced  in  or  upon 
the  said  farms  and  lands  every  year,  in  Ueu  of,  and  in  fiill 
satisfaction  and  discharge  of,  the  tithes  of  calves  dropped 
and  produced  on  the  said  farm  and  lands  respectively. 
Also,  the  yearly  sum  of  one  penny  for  every  cow's  milk, 
in  lieu  of,  and  in  full  satisfaction  and  discharge  of,  the  tithe 
of  millc  yielded  every  year  in  and  upon  the  said  farms  and 
lands  respectively :    Also,  the  sum  of  4f(L  for  every  hogs- 
head of  perry,  and  so,  proportionably,  for  more  or  less, 
made  from  the  pears  yearly  arising,  growing,  and  renewing 
on  the  said  farms  and  lands  respectively,  in  lieu  of,  and  in 
discharge  and  satisfaction  of,  the  tithe  of  pears  arising,  grow- 
ing,  and  renewing  in  and  upon  the  same  farms  and  lands 
respectively :    Also,  the  sum  of  three  halfpence  for  the  lamb 
of  every  wintered  ewe,  (that  is  to  say),  for  each  lamb  yearly 
dropped  or  produced  by  every  such  ewe  as  aforesaid,  in 
and  upon  the  said  farms  and  lands  respectively,  in  lieu  of, 
and  in  full  satisfaction  and  discharge  of,  the  tithes  of  lambs 
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dropped  or  produced  by  such  ewes  as  aforesaid,  in  and  Etch.Ch,inE^ 
upon  the  said  farm  and  lands  respectively.     The  defen- 
dant then  alleged,  that  such  moduses  had  been  constantly 
received. 

The  defendant  examined  several  witnesses  to  prove  the 
existence,  and  reputation  of  the  existence,  of  the  several 
moduses,  or  customary  payments,  alleged  by  the  answer  (a). 

The  defendant  also  produced,  from  the  registry  of  the 
bishop  of  the  diocese  of  fVorcester,  a  terrier,  dated  the 
5th  oiJuly,  1714(6). 


(a)  This  evidence,  and  the  effect 
of  it,  so  far  as  it  is  material,  is  no- 
ticed in  the  judgment. 

(6)  The  following  is  a  copy  of  tlie 
terrier: — 

**  A  terrier,  or  particular  account 
of  all  and  every  the  glebe  lands,  and 
tenements,  tithes,  moduses.  Easier 
dues,  and  other  the  rights  and  pri- 
vileges of  or  belonging  unto  the 
parsonage  or  rectory  of  the  parish 
and  parish  church  of  Elmley^Lo^ 
vett,  in  the  county  and  diocese  of 
Worcester,  certified  the  fifth  day  of 
July,  in  the  year  of  our  Lord  1714, 
by  us  whose  names  are  hereunder 
written."  (After  describing  the  par- 
sonage-house, buildings,  and  lands 
thereto  belonging).    **  Gr«;at  tithes 
of  all  kind  of  com  and  grain,  as 
wheat,    rye,    munchcom,   barley, 
pease,  beans,  vetches,  powse,  and 
also  for  hops,  French  wheat,  clover, 
hay,  and  for  all  sorts  of  grain  what- 
soever,  are  paid  in  kind,  except  for 
what  shall,  at  any  time  or  times, 
happen  to  grow,  arise,  or  be  in  se- 
veral parcels  of  land,  formerly  call- 
ed the  paik  in  Elmlei^Lovett  afore- 
said, in  the  possession  of  Henry 
Toumsfiendf  Esq.,  his  under-tenant 


or  under-tenants,  containing  about 
a  hundred  and  fifty  acres  in  the 
whole,  for  which  there  is  a  modus  of 
ten  shillings  per  annum  paid  for  all 
tithes;  which  said  park  is  bounded 
on,  or  near,  the  north  part  thereof, 
with  the  church-yard^  and  with  the 
farm  lane,  and  with  a  piece  of  land 
called  the  Church-field;  and  on  the 
east  with  one-half  part  of  the  yew. 
tree  meadow,  leading  to  the  little 
brook,  pointing  southward;  and 
also  on  the  east  with  the  wash  mea- 
dow, and  with  two  pieces  of  land, 
called  Sepincutts,  and  from  thence 
through  the  middle  of  the  forest, 
and  the  forest  pool,  and  from  thence 
to  the  lands  in  the  possession  of 
Ann  Hillf  widow;  also,  on  or  near 
the  east  part,  and  bounded  on  the 
south  part  with  two  pieces  of  land, 
called  Postle-fields,  and  from  thence 
westward  to  the  top  of  Snead  Green, 
and  from  thence  northward  with  a 
lane  called  SiokenJfjme,  towards  the 
church. 

"  Small  tithes  for  all  kind  of  tithe 
wood  fallen,  or  to  be  fallen,  with- 
in the  parish  of  ElmUy-Lovett 
aforesaid,  are  paid  in  kind,  Tlie 
tenth  part  of  all  shorn  wool.    One 
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Exch.Ch.lH 
1839. 


^  Mr.  JerviSf  Mr.  Tinney,  and  Mr.  Harwoodf  for  the 
pbintiffj  in  the  first  instance  relied  on  the  plaintiff's  com- 
mon law  right. 

Mr.  SimpkinsoH  and  Mr.  Sclater^  for  the  defendant,  con- 
tended, that  the  evidence  proved  the  moduses,  and  that 
there  was  no  evidence  of  any  render  or  pajrment  of  tithes 
in  kind.  In  support  of  the  modus  for  pears,  they  cited 
Simpson  BXi^  Tf*cker(a)i  and  Mattock  and  Bro»se{li)\  and 


lamb  out  of  seaven.  One  pig  out 
of  seaven.  Sixpence  for  the  fall 
of  every  colU  Half-a-penny  for 
every  calf,  except  they  arise  to  the 
number  of  ten  calves  in  the  season, 
and  then  four-pence  a-piece  for  the 
ten  calves.  Duck  eggs  and  hen 
eggs  in  kind.  Honey  in  kind. 
Hemp  and  flax  according  to  act 
of  Parliament.  Apples  in  kind. 
For  every  hogshead  of  perry  four- 
pence,  and  30  proportionably  tox 
more  or  less  The  park  of  Henry 
Townihend^  Esq.,  set  forth  as  above, 
is  exempted  from  the  payment  of 
all  small  tithes  above  menc^ned. 
To  the  Minister,  for  every  mar- 
riage, five  shillings;  to  the  clerk, 
one  shilling,  for  the  same.  To  the 
Minister,  for  every  funerall,  one 
shilling;  to  the  clerk,  two  shil* 
Ungs.  To  the  minister,  for  pub- 
lishing banns  of  marriage  in  the 
church,  if  the  persons  shall  not 
happen  to  be  married  there,  one 
shilling  and  sytpenoe.  Three  halC 
pence  for  the  lamb  of  every  winter- 
ed ewe. 

**Moduses — ^Ten  shillings  paid 
per  aimwn  for  the  park  above-men- 
cdned,    belonging     unto     Henry 


TmoTuhend,  Esq.,  in  full  for.  all 
manner  of  tythes.  Four  shillings 
per  annum.f  paid  for  a  mill  of  the 
said  Henry  Toymtkenif  Esq.,  situ- 
ate witliin  the  parish  of  Elmley^ 
Lovett  aforesaid,  having  two  throws 
and  three  pair  of  stones  belonging 
to  the  same,  at  two  shillings  for 
each  throw.  One  penny  for  every 
cow*s  milk.  The  Minister  is  obliged 
to  keep  a  bull  and  a  boar. 

**  Easter  dues — Every  man  and 
his  wife  pay  twopence  for  both;  for 
smoak,  one  penny;  for  a  garden, 
one  penny.  Every  son  and  daughter 
at  age,  fourpence  a-piece. 

^  There  is  an  antient  anmiall 
chiefe  rent  of  ten  shillings  per  an- 
num,  paid  out  of  the  rectory  of  the 
parish  and  parish  diurcfa  of  Etm» 
ley-Loveitf  unto  the  rector  of  the 
parish  and  parish  church  of  Hor- 
tUburyy  within  the  diocese  afore- 
said, yeariy,  on  the  feast  day  of 
Saint  Michael  the  Arehangell." 
Signed  by  the  rector,  two  church- 
wardens, and  several  inhabit- 
ants. 

(a)  1  Eagle  &  Younge,  525. 

(6)  Amb.4!|3;  2E.&Y.19r. 
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in  support  of  the  same  modus,  and  of  the  moduses  for  milk,  ^^^tA.  ca.  in  Eq. 
ealves,  and  colts.  Roe  ▼•  The  Buhop  of  Exeier(a). 

Mr.  Jervis,  Mr.  Tinnefff  and  Mr.  HartDood,  for  the  plidn- 
tiff*. — The  payments  are  merely  temporary  compositiona,  and 
not  moduses.  The  only  moduses  stated  by  the  terrier  toexist, 
are  the  farm  modus  for  Mr.  ToumshetuFs  estate,  and  the  mo- 
dus  for  his  mill.  The  terrier  contains  an  enumeration  of  all 
small  tithes,  and  not  of  moduses;  but  even  this  is  incorrect, 
for  it  mentions  wood,  which  is  not  a  smaH  titiie ;  the  modus- 
es for  lambs,  pigs,  and  geese,  are  clearly  bad.  PrUcheii  v« 
Honeybame  (6).  The  modus  for  turkeys  is  bad  upon  the 
face  of  it,  turkeys  being  of  modern  introduction.  As  to  the 
modus  for  calves,  the  evidence  of  the  witnesses  is  contra- 
dictory. The  decision  in  Sknpson  v.  Tucker  is  incon- 
sistent,  the  modus  being  held  to  be  bad,  and  yet  estab- 
lished as  to  part,  and  an  account  decreed  as  to  the 
remainder;  and  is  contrary  to  Edgerton  v«  FoUeii  (c),  and 
Short  V.  Lee{d).  The  enumeration  in  the  terrier  of  smaU 
tithes,  is  conclusive  evidence  that  the  moduses  did  not 
then  exist  Hcdse  v.  Eyston  {e). 

The  plaintiff,  to  rebut  the  evidence  of  the  defendant, 
produced,  fiom  the  bishop^s  registry,  a  terrier,  dated  1635, 
signed  by  the  rector,  two  churchwardens,  and  two  inba* 
bitants,  containing  the  following  entry :  "  Tithes  and  com* 
modities"-^'*  Item^  There  belong  to  the  said  rectory  all 
manner  of  tithes,  both  great  and  small,  due  and  accus- 
tomably  paid  within  the  precincts  of  the  said  parish,  and 
the  benefit  of  all  commons,  for  sheep  and  other  cattie,  pro* 
portionably,  for.  one  yard  land;  and  the  liberfy  of  all  an- 
cient ways  into  the  several  grounds  of  the  parishioners,  for 
transporting  the  tithes  abovesaid.'* 

(a)    Bunb.  57;     1  Eagle  &               (rf)  2  Jac.  &  W.  464;  3  E.&  Y. 

Younge,  1757.  1013. 

{b)  1  Y.  &  J.  135.  (c)  4  Price,  487;  2  E.  &  Y.  597. 
.    (<)  I  E.  &  Y.  562. 
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^^^Qao"^'      The  plaintiff  also  relied  on  a  parliamentary  survey  in 

1640,  which  stated  the  rectory  to. consist  (inter  aUa)  "of 
the  tithesy  small  and  greats  worth  66/.  and  lOs.  a-year,  in 
lieu  of  all  tithes  for  Elndey  Parky  according  to  a  custom, 
and  for  the  tithe  of  the  mills  there,  4tf." 

Mr.  SimpkinsoHt  in  reply  to  this  evidence,  rested  on  the 
teriier  produced  by  the  defendant;  and  the  evidence  of 
non-payment  of  tithes  in  kind;  and  contended,  that  the 
evidence  shewed  that  the  compositions  were  fixed  with 
reference  to  the  modus. 

Lord  Chief  Baron,  [after  stating  the  pleadings].— 
The  view  which  I  take  of  this  case  renders  it  unnecessary 
for  me  to  examine  the  mode  in  which  the  modases  ar^ 
laid  by  the  answer.  The  question  I  have  to  consider  is, 
whether  there  is  sufficient  evidence  to  warrant  my  direct* 
ing  an  issue  or  issues.  No  person  can  suppose  that  I  can 
reject  the  bill.  The  only  question  is,  whether,  on  the  evi- 
dence, there  is  sufficient  ground  to  direct  an  issue.  The 
documentary  evidence  is  inconsiderable.  Two  terriers  ar^ 
produced^  one  on  the  part  of  the  plaintiff,  the  other  on  the 
part  of  the  defendant.  That  produced  on  the  part  of  the 
plaintiff  is  of  the  year  1635,  in  the  reign  of  Charles  the  1st; 
that  on  the  part  of  the  defendant  is  of  1714,  about  the 
commencement  of  the  reign  of  George  the  1st. 

The  terrier  of  1635  states,  that  there  belong  to  the 
rectory  all  manner  of  tithes,  both  great  and  small,  due  and 
accustomably  paid  within  the  precincts  of  the  said  parish. 
It  mentions  no  modus  of  any  description.  The  terrier  of 
1714  mentions  all  the  moduses,  and  that  respecting  pears 
rather  more  accurately  than  it  is  pleaded;  for  it  states  it 
to  be  4c/.  for  every  hogshead  of  perry,  and  it  covers  only 
the  pears  made  into  perry. 

The  parliamentary  survey  was  also  produced,  on  the 
part  of  the  plaintiff.    It  agrees  in  substance  with  the  first 


TRINITY  TERM,  10  OEO.  1V»  41 1 

terrier.    The  terrier  of  16S6  and  survey  are  chiefly  im-  E^ch,ch.inEq. 
portant  from  their  silence;  but,  alone,  would  not  have  been 
sufficient  to  oppose,  any  distinct  usage*    On  the  other 
handy  a  single  terrier,  unsupported  by  usagCi  is  totally 
unequal  to  establish  any  modus* 

I  have  read  these  depositions  carefully,  and  I  am  of 
opinion,  that  they  resolve  themselves  entirely  into  this 
single  ^rrier  of  1714,  and  hardly  make  it  stronger.  If  the 
non-render  in  kind  were  sufficient,  the  defendant  would 
have  a  good  case,  for  the  non-render  is  proved.  But  he 
must  go  farther,  and  shew  the  acceptance  of  the  moduses 
for  some  time,  and  to  some  extent*  Of  such  evidence,  the 
case  on  the  part  of  the  defendant  is  entirely  barren. 
There  are  no  receipts;  no  rector's  books;  no  parol  tes- 
timony whatever,  to  shew  that  any  such  payments  were 
ever  accepted  by  the  rector.  In  a  solitary  instance  only,  a 
■witnesa  named  Francis  paid  to  one  Glaxe^  a  collector  for 
the  rector  preceding  the  present  plaintiff,  for  three  or  four 
years  after  1806,  those  moduses.  But  Waldran,  who  is 
one  of  the  witnesses  for  the  defendant,  tells  us,  that,  at 
that  very  time,  and  during  his  incumbency,  though  he 
thought  the  payments  due  and  payable,  he  refused  to  re- 
ceive them.  The  instance  proved,  therefore,  which,  if  it 
had  been  authorized,  could  have  been  of  little  avail,  was 
not  authorized,  and  therefore,  of  no  avail.  fValdron  says, 
that  he  thought  these  moduses  were  due  and  payable,  but 
explains,  at  the  same  time,  that  this  opinion  was  derived 
solely  from  the  terrier  of  1714,  of  which,  it  appears,  he 
had  a  copy.  There  is  some  very  loose  evidence  of  reputa- 
tion, but  of  a  very  different  description  from  what  is  usual- 
ly found  in  cases  in  which  moduses  have  been  established. 
The  compositions,  which  appear  to  have  been  made  with 
the  parishioners,  are  said  to  have  been  made  upon  the 
footing  of  those  money  payments.  But  there  is  no  distinct 
evidence  of  that  fact;  no  written  valuation  produced; 
no  written  statement  of  the  terms  of  any  one  composition. 
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Et<A.  ch,  iu  Eq.  The  inference  I  draw  from  the  whole  of  the  eyidence  upon 

this  subject  is,  that,  there  was  no  general  parochial  com- 
position; that  the  compositions  were  made  with  indivi- 
dual occupiers;  that,  in  these  compositions,  the  calculation 
was  made  upon  Ae  great  tidies,  and  a  few  charges  were 
made  upon  the  occupier,  in  respeot  ol  certain  articles  of 
small  tithes,  but  no  mention  of  any  modus.  This  would 
appear  to  be  the  case  from  the  evidence  of  Janes,  a  col- 
lector for  Waldron,  the  last  incumbent,  and  also  for  the 
plaintiff,  who  deposea  to  various  compositions  or  agree- 
ments  having  been  entered  into  for  several  fimns,  which 
he  describes;  and  he  then  states,  that  the  compositions 
were  entered  into  in  Keu  of  the  great  tithes  of  those  farms, 
some  little  being  charged  at  the  bottom  of  each  person's 
account,  for  pigs,  eggs,  wool,  and  lambs,  but  not  for  lambs 
of  wintered  ewes* 

There  is  nothing  to  substantiate  tiie  general  understand- 
ing, that  there  were  such  moduses,  which  appears  to  me  to 
have  no  other  foundation  than  the  terrier.  Such  general 
understanding,  without  distinct  usage  to  support  it,  is  not 
sufficient  to  enable  me  to  direct  an  issue.  And,  if  I  were 
to  direct  an  issue,  I  should  run  the  risk  of  a  Jury  mis- 
carrying, by  placing  too  much  reliance  on  this  evidence, 
and  I  should  not  do  right  to  put  the  parties  to  an  un- 
necessary expense. 

The  bill  must  be  dismissed  witii  costs,  as  to  the  tithe  of 
lambs  of  wintered  ewes;  and  there  must  be  a  decree,  with 
costs,  as  to  the  other  tithes  demanded  by  the  bill. 
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ExcK  Ch.  in  Eg. 
1829. 

Pearson  and  Others  v.  Hoqhton,  Bart.  'XTrnT 

HY  indenture  of  lease,  dated  2nd  February,  1716,  Sir  lo  a  lease,  the 
Henry  Hoghtan,  of  Haghton,  in  the  county  palatine  of  ^Ta'tS^y  time' 
Lancaster.  Bart.,  demised  to  Henry  Heaion,  his  execu-  Jhe^inafterdur- 
ton,,  adaunistrators.  and  as^gns,  df.ers  land,  and  pre-  ^-^^n^^" 
mises  at  Hoghion,  for  the  term  of  sixty-three  years,  from  oak  woodTuTbe 
the  ISth  February,  1778,    at  the  several  yearly  rrata  ■•^""^^'thin 

*^'  '  ^         ^  some  part  of  the 

therein  mentioned;  and  also,  under  and  subject  to  the  lands  or  grounds 
several  penal  rents  therein  also  menti(med.  Among  to  the  lessor,  as 
various  other  covenants  and  provisions  contained  in  the  ^^^the  bene- 
lease.  was  a  covenant  on  the  part  of  the  lessee,  that  in  At  of  the  lessee, 

*  and  to  be  used 

case  the  said  Sir  H.  Hoghion,  his  heirs,  executors,  ad-  in  the  buildings 

....  .  1.      1 J     i  A-  Ai  iL  intended  to  be 

mmistrators,  or  assigns,  should  at  any  tune  or  times  there-  „ade  on  the  de- 
after  during  the  term,  find  and  provide  any  square  oak  ""j**J*'f""**' 
wood  for  the  use  of  the  said  Henry  Heaton,  his  executors,  covenanted  to 
administrators,  and  assigns,  in  the  making  of  any  buildings  to  the  iessor,Ti- 
in  or  upon  any  part  of  the  said  premises,  according  to  the  ^i^m^olim  or^' 
covenant  thereinafter  contained  for  that  purpose,   then,  ''^^^  thereof, 
and  in  such  case,  he  the  said  Henry  Heaton,  his  heirs,  n  per  cent,  on 
executors,  administrators,  or  assigns,  should  and  would,  b  p^^^^  f^ 
not   only  immediately  after  the  finding  and  providing  ^^^'®'°'*?' 
thereof,  cause  the  same  to  be  laid  out  to  the  best  use  that  by  assignees  of 
could  be,  in  the  making  of  lasting  buildings  in  or  upon  the  account  of  what 
said  demised  premises  or  some  part  thereof,  but  should  "^^^^  ^^^^'^ 
and  would,  yearly  and  every  year,  for  and  during  so  much  f  n<^  ^^  ^  ^n- 
of  the  term  as  should  be  to  come  and  unexpired  firom  the  strain  an  action, 
time  and  times  of  finding  and  providing  such  wood  as  ^^\^  of^e.^  \ 
aforesaid,  pay  and  allow  to  Sir  Henry  Hoghion,  his  heirs,  ^^^^*  ^^ 
executors,  administrators,  or  assigns,  interest  for  the  total  was  over-ruled^ 
amount  or  value  thereof,  after  the  rate  of  4/.  for  the  value 
of  every  100/.,  and  so  in  proportion  for  a  greater  or  less 
quantity.      The  lease,  among  other  stipulations  on  the 
part  of  the  lessor,  contained  a  covenant  that  he  the  said 
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ExcKCh,inEq.  Sir  H.  HoghioHf  his  heirs,  executors,  adminbtratorsi  or 
J  '  ^     assigns,  should  and  would,  upon  request  to  be  made  to  him 
Pearson      or  them  by  the  said  Henry  Heaton^  his  executors,  ad- 
HoGHToir.      ministrators,  or  assigns,  at  any  time  or  times  thereafter, 
cause  any  quantity  of  square  oak  wood  to  be  set  out  within 
some  part  of  the  lands  or  grounds  then  belonging  to  him 
or  his  heirs,  as  should  be  wanted  for  the  benefit  of  the 
said  Henry  Heaton,  his  executors,  administrators,  or  as- 
signs, and  to  be  used  in  the  buildings  intended  to  be  made 
upon  the  said  thereby  demised  premises,  upon  receiving 
interest  for  the  amount  or  value  thereof,  after  the  rate  of 
4/.  for  the  value  of  every  100/.,  and  so  in  proportion  for  a 
greater  or  less  quantity. 

Henry  Heaton  entered  into  possession  under  and  by 
virtue  of  the  lease. 

Sir  H.  Hoghion  died  in  the  year  1795,  leaving  the  de- 
fendant. Sir  H»  P.  Hoghion^  his  eldest  son  and  heir-at- 
law,  and  who,  upon  the  death  of  his  father,  became  enti- 
tled to  the  reversion  of  the  premises,  expectant  on  the  de- 
termination of  the  lease. 

The  bill  was  filed  by  Ralph  Pearson  and  nuiety-five 
other  persons,  against  Sir  H»  P,  Hogiiatif  stating,  that, 
by  divers  mesne  assignments,  the  whole  of  the  property 
comprised  in  the  lease,  with  the  exception  of  about  twenty 
acres,  had  become  vested  in  them  for  the  whole  of  the 
term,  and  that  the  said  twenty  acres  of  land  were  vested 
in  various  persons  unknown  to  the  plaintiffs.  That  the 
plaintifib  had  expended  upwards  of  80,000/.  on  the  pre- 
mises, with  the  knowledge  and  privity  of  Sir  H  Hogkion 
and  the  defendant.  That  Sir  H.  Hoghion,  in  his  life- 
time, and  the  defendant,  soon  after  his  death,  had  fur- 
nished timber  for  the  buildings  erected  by  the  plain* 
tiffs,  receiving  interest  upon  the  amount  or  value  of 
such  timber;  which  interest  then  amounted  to  the  an- 
nual sum  of  137/.    That  the  premises  to  which  the  plain- 
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tiffs  were  so  entitled  were  of  the  annual  value  of  IGOOL  Etch. cm, in Eq. 

.  1829^ 

That  the  defendant  had  lately  commenced  actions  of  eject-     «.  '  ^ 

ment  against  the  plaintiffs,  insisting  that  some  breach  of  the  Pearson 
covenants  contained  in  the  said  lease  had  been  committed  hoohtov. 
by  some  of  the  tenants  of  the  other  part  of  the  premises, 
whose  names  were  unknown  to  the  plaintiffs.  That  the 
plaintiffs  had  been  unable  to  discover  the  particular  breach  . 
of  covenant  which  had  been  committed,  or  the  names  of 
the  persons  by  whom  the  same  had  been  committed ;  but 
the  plaintiffs  had  ascertained,  as  the  fact  was,  that  the 
breach  of  covenant,  in  respect  of  which  the  said  actions 
of  ejectment  had  been  brought,  was  a  breach  of  the  cove- 
nant for  payment  of  interest  upon  the  value  of  square  oak- 
wood,  furnished  by  the  defendant  for  the  use  of  such  per- 
sons pursuant  to  the  covenant  contained  in  the  lease;  and, 
consequently  was  a  covenant,  in  respect  of  the  brea[ch  of 
which,  a  Court  of  equity  would  give  relief,  on  payment 
of  the  money  due,  together  with  interest  thereon,  and 
Costs. 

The  bill  prayed  an  account  of  what  was  due  to  the  de-* 
fendant  in  respect  of  the  said  breach  of  covenant,  and 
of  the  interest  and  costs  due  to  him  in  respect  thereof, 
which  the  plaintiffs  offered  to  pay,  and  for  an  injunction, 
to  restrain  the  proceedings  in  ejectment. 

To  this  bill,  the  defendant  put  in  a  general  demurrer, 
for  want  of  equity. 

In  support  of  thie  demurrer,  it  was  contended,  that  the 
remedy  of  the  plaintiffs,  if  any,  was  at  law,  under  the  sta- 
tute (a). 

That  the  bOl  did  not  shew  that  any  forfeiture  had  arisen 
with  respect  to  the  timber,  inasmuch  as  the  covenant,  on 
the  part  of  the  tenants,  was  only  to  pay  interest  on  the 
amount  of  the  value  of  square  oak,  set  out  within  some 

(a)  4  Geo.  2,  c.  28. 


V. 
HoOHTOlt. 
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Exch,ch.inEq.  part  of  the  lands  or  grounds  then  belonging  to  Sir  H. 
'    '  ^    Hoghttm;  and  it  was  not  alleged  by  the  bill,  that  Sir  H. 
Pearsoa      Hoghton  had  any  oak  on  these  lands,  or  had  set  out  any 
oak  on  these  lands. 

For  the  Inll,  it  was  insisted,  that  the  interest  on  the 
amount  or  value  of  the  oak  wood,  was  not  in  the  nature  of 
a  rent,  and,  therefore,  not  within  the  statute;  but  was  a 
mere  covenant,  to  make  a  money  payment  depending  on 
the  taking  of  a  previous  account.  That  the  timber  was, 
in  fact,  actually  supplied  from  the  estate  of  Sir  H.  Hogh- 
ion;  but,  whether  it  was  or  not,  the  forfeiture  would  be  the 
same. 

Mr.  Jervist  and  Mr.  Parker,  for  the  demurrer, 

Mr.  Kfiighty  and  Mr.  S/uirpe,  for  the  bill. 

Lord  Chief  Baron. — What  relief  the  Court  may  ulti* 
mately  give  in  this  suit,  I  cannot  at  present  say;  but  I  am 
clearly  of  opinion,  that  this  demurrer  cannot  be  sustained. 

It  has  been  argued,  that  the  plaintiffs'  remedy  is  at  law; 
and|  therefore,  that  they  have  no  equity. 

It  is  stated,  though  not  in  the  bill,  that  timber  was 
found  in  the  manner  covenanted  by  the  landlord  from  hia 
estates.  I  do  not  think  that  the  necessary  construction  of 
the  covenant  is,  that  it  must  be  timber  furnished  from  these 
particular  estates,  but  only,  that  it  must  be  furnished  to 
the  tenants.  This  seems  to  me  to  be  the  good  sense  of 
the  covenant.  It  has  been  said,  that  the  question  is  one 
enttrely  of  law,  in  consequence  of  this  being  a  rent.  I 
am  not  inclined  to  treat  it  as  a  rent.  It  appears,  in  p<Mnt 
of  fact,  that  there  has  been  a  severance  of  the  tenure,  and 
that  some  other  persons  have  got  into  possession  of  part 
of  the  estate;  then,  is  there  not  some  danger  that  there 
may  be  a  forfeiture  by  the  acts  of  those  other  persons? 
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The  case  is  much  too  obscure  for  me  to  say,  that  this  suit  ^^a*  ^-  *"  ^9* 
cannot  be  sustained.    There  is  a  multitude  of  views,  in  '  ^ 

which  the  plaintiffs,  on  this  statement  of  the  case,  may  be       Pearson 
entitled  to  relief.  Hoohton. 

The  Act  of  Parliament  appears  to  me  to  operate  the 
other  way,  for  it  suspends  the  proceedings  on  certain 
terms,  on  a  bill  being  filed  within  a  given  period.  The 
act,  however^  relates  to  rent  only. 


END  OP  TRINITY  TERM  AND  SITTINGS  AFTER. 
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MEMORANDA. 

J  N  the  vacation,  after   Triniiif  Term,  the  Honourable 
Mr.  Baron  Hullock  died  at  Abingdon^  whilst  on  tlie  Ox- 
ford Circuit. 

During  this  term,  on  the  16th  November ^  William  Bol* 
land,  of  the  Middle  Temple,  Esq.,  was  appointed  one 
of  the  Barons  of  this  Court,  in  the  room  of  the  Honourable 
Mr.  Baron  Hullock,  deceased,  having  previously  on  tbe 
same  day  been  called  to  the  degree  of  the  Coif;  upon 
which  occasion  he  gave  rings,  with  the  motto: — **  Regi 
regnoque  Jidelis.^  In  Hilary  Term  following,  the  leamecl 
Baron  was  knighted. 
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J  829. 

EXCHEQUER  OF  PLEAS. 


Adams  v.  Meredew. 

IHE  judgment  of  this  Court,  which  arrested  the  judg*  Where  die 
ment  for  the  plaintiff,  upon  a  verdict  obtained  by  him  (a),  J^  a  verdict*"' 
having  been  reversed  by  the  Court  of  Exchequer  Cham"  ^d  the  Court  of 

"      »  -.         Exchequer  M' 

oer(b)f  Hill,  for  the  plaintiff,  obtained  a  rule,  calling  tested  the  judg- 

upon  the  defendant  to  shew  cause,  why  the  Master  of  thb  ^dgment  wu 

Court  should  not  be  directed  to  review  his  taxation,  and  "JiJ^J^^^i*'* 

allow  to  the  plaintiff  his  costs  occasioned  by  the  motion  in  chequer  Cham- 

arrest  of  judgment.  that  the  plain- 

tiff wat  entitled 
to  the  costs  of 

CMtiy  shewed  cause. — There  are  two  questions  in  thia  ^«  "J^of^i^ 
case:  the ^rsi,  whether  the  plaintiff  is  entitled  to  costs  at  ment,  and  that 
aU;  and  the  second^  whether,  if  he  be  so  entitled,  this  be  taxed  by  the 
Court  is  the  proper  tribunal  to  which  he  should  apply.  ^^^1^, 
At  common  law,  no  costs  of  suit  were  allowed.    This  was  chequer. 
remedied  by  the  stat.  of  Gloucester  (6  Ed,  1,  c.  1);  but 
that  statute  does  not  apply  to  costs  incurred  after  the  ver- 
dict; for,  if  it  did,  the  stat.  3  H.  7,  c.  10,  which  extends 
to  costs  in  error,  would  have  been  unnecessary.  In  JVyvill 
V.  Stappleian  (c),  in  which,  upon  a  writ  of  error,  the  judg- 
ment of  the  Court  of  Common  Pleas  for  the  defendant  was 
reversed,  the  plaintiff  applied  for  full  costs  consequent 
upon  the  suit,  insisting  that  he  was  entitled  to  such  costs 
by  the  stat.  of  Gloucester;  but  the  Court  said,  that,  at 
common  law,  there  were  no  costs  upon  any  writ  of  error, 
and  that  the  statutes  S  H.  7,  c.  10,  and  8  FF.  3,  c.  II, 
extended  only  to  cases  of  affirmance  of  judgments,  and  that 
very  reasonably;  for  why  should  any  man,  in  the  case  of 
a  reversal,  pay  costs  for  the  error  of  the  Court  below.    In 
Salt  V.  Richards  (d),  a  writ  of  error  was  nonprossed,  for 

(o)  Ante,  Vol.  2,  p.  417.  (c)  1  Sir.  615. 

(6)  Ante,  219.  (d)  7  East,  111. 

VOL.  UU  F  P 
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Mxeh.  of  Pleat,  not  transmitting  the  record ,  whereupon  the  defendant 
'    moved  the  Court  to  which  the  writ  of  error  was  directed, 
Adams        for  the  costs  of  the  nonpross;    but  the  Court  were  of 
Mbre'dew*     opinion,  that  he  was  not  entitled  to  costs,  and  Le  Blanc,  J., 
said,  that  the  stat.  S  H,  7,  c.  10,  did  not  contemplate  the 
costs  which  might  grow  before  the  return  of  tbe  writ  of 
error.     If  the  application  to  arrest  the  judgment  bad 
failed,  and  nothing  had  been  said  respecting  tbe  costs, 
the  costs  of  that  application  would  have  been  costs  m  tbe 
cause;  but  having  succeeded,  it  would  be  uiqust  that  tbe 
successful  party  should  pay  the  costs  whicb  ariae  from  the 
mistake  of  the  Court.    Thus,  in  motions  for  new  trials, 
upon  the  ground  of  misdirection,  no  costs  are  paid,  be- 
cause, as  in  this  case,  no  blame  is  imputable  to  either 
party,  but  the  cause  of  the  application  origiiiates  in  the 
mistake  of  the  Judge.     But,  if  the  plaiptiff  be  entitled  to 
these  costs,  this  is  not  the  tribunal  to  which  the  application 
should  be  made.    It  is  clear,  that  ke  could  not  be  entitled 
to  these  costs  ao  long  aa  the  judgmesit  of  this  Court  re- 
mained ia  force;  and  when  that  judgment  was  reversed,  if> 
by  that  reversal,  his  right  to  costs  was  perfected,  those 
costs  must  be  taxed  by  the  officer  of  tliat  Court  by  which 
the  judgment  of  this  Court  was  reversed.  In  contemplation 
of  law,  the  award  of  tbe  coats  is  part  of  the  judgment,  and 
supposed  to  be  delivered  at  the  same  time;  although,  in 
practice,  they  are  subsequently  taxed  by  the  officer  of  the 
Court     The  words  of  the  stat.  31  Ed.  3,  st.  1»   c«  \2, 
shew,  that  the  application,  if  made  at  all»  should  be  made 
to  tbe  Court  of  Exchequer  Chamber.    Th#tt  statute  directs, 
that  the  liOrd  Chancellor  and  Treasurer  shall  cause  the 
record  of  the  process  out  of  the  Exchequer  to  be  brought 
before  them,  and,  if  any  error  be  found,  shall  correct  and 
amend  the  roU.    Now,  if  the  plaintiff  be  entitled  to  the 
costs,  tbe  roll  ought  to  be  amended  in  that  respect  by 
the  Court  o{  Exchequer  Chamber;   and  not  having  been 
so  amended,  the  application  to  rectify  that  mistake  can 
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only  be  nutde  to  that  Court.    Where  a  judgment  of  the  EmcH,  of  Pleas, 

Court  of  Common  Pleas  is  reversed  upon  error  in  the  v_^^«L/ 

Cdturt  of  King*s  Bench,  the  costs  incurred  in  the  former  Adams 

are  taxed  in  the  hitter  Court.     Taylor  v.  Moore  (a).  Meredew. 

Hillf  contra, — In  consequence  of  the  reversal  of  the 
judgment^  it  is  fit  that  the  plaintiff  should  be  restored  to 
the  situation  in  which  he  \i^ould  have  been,  had  not  the 
judgment  of  this  Court  miscarried ;  and  as  there  can  be 
no  doubt  that  the  plaintiff  would  have  been  entitled  to  costs, 
had  the  motion  in  arrest  of  judgment  been  refused,  he  is 
now,  by  the  reversal  of  that  judgment,  clearly  entitled  to 
his  costs.  It  is  true,  that  neither  party  is  entitled  to  the 
costs  which  are  occasioned  by  the  mistake  of  the  Court; 
but  these  costs  were  incurred  before  the  judgment  of  the 
Court,  and  must  have  been  incurred,  even  though  the 
judgment  had  beeii  in  favour  of  the  plaintiff.  Upon  the 
question,  whether  the  application  should  be  made  to  this 
Court,  the  decisions  applicable  to  writs  of  error  from  the 
Court  of  Common  Pleas  to  the  Court  of  King's  Bench 
should  be  taken  with  great  caution,  because  the  proceed- 
ingd  are  totally  dissimilar  from  those  in  the  Exchequer 
Chamber.  Upon  a  writ  of  error  from  the  Common  Pleas, 
the  Court  of  King's  Bench  has  the  entire  control  over  the 
record ;  exiecution  is  issued  from  that  Court,  and,  if  a  re- 
mre  de  novo  be  awarded,  it  is  there  tried ;  but  the  record 
is  sent  from  this  Court  to  the  Court  of  Exchequer  Cham- 
ber for  a  particular  purpose  merely,  and  is  then  returned; 
the  execution  is  issued  from  this  Court,  and,  in  the  event 
of  a  venire  de  novo,  it  is  tried  here.  In  fact,  that  Court 
hsis  no  officer  to  ta'x  these  costs,  and  no  process  by  which 
the  payment  of  them  can  be  enforced;  and,  therefore,  it 
would  seem  to  be  useless  to  apply  to  that  Court. 


Cur.  adv.  vuU* 


(a)  1  Leon.  33. 
PF2 
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Exeh.  tf  PUat,      Garrow,  B.,  now  delivered  the  judgment  of  the  Court 
_L  _^     as  follows: — This  was  an  action  for  a  libel,  in  whichi  upon 
the  trial,  the  plaintiff  recovered  a  verdict.     Upon  argu- 
menti  this  Court  was  of  opinion,  that  the  declaration  did 
not  contain  sufficient  prefatory  averment  as  a  foundation 
for  the  innuendo,  and,  upon  that  ground,  arrested  the 
judgment.   Upon  this  judgment  a  writ  of  error  was  brought 
in  the  Court  constituted  by  act  of  Parliament  for  that  pur« 
pose,  and  the  learned  Chief  Justices,  called  in  to  assist  the 
Lord  Chancellor  upon  that,  occasion,  advised  the  Lord 
Chancellor  to  reverse  the  judgment  of  this  Court,  and  a 
rule  to  that  effect  was  pronounced  accordingly.     This  rule 
having  been  pronounced,  the  party  who  was  the  original 
plaintiff  in  this  Court,  and  the  plaintiff  in  error  in  the  su- 
perior Court,  applied  to  the  officer  of  this  Court  to  tax 
his  costs  occasioned  by  the  motion  in  arrest  of  judgment, 
and,  upon  the  Master  refusing  so  to  do,  obtained  this  rule, 
calling  upon  the  defendant  to  shew  cause,  why  the  Mas- 
ter should  not  be  directed  to  review  his  taxation.    We 
have  carefully  considered  the  subject  of  this  applicadon, 
and  have  made  inquiry  from  all  sources  from  which  in- 
formation could  be  obtained,  and,  in  the  result,  are  of 
opinion,  that  this  rule  should  be  made  absolute.     If  the 
plaintiff  had  succeeded  in  this  Court,  he  would  have  had 
his  costs  as  costs  in  the  cause;  but  he  has  been  prevented 
from  standing  in  that  position  by  the  judgment  of  this 
Court,  which  we  are  now  bound  to  assume  was  erroneous ; 
and  it  therefore  appears  to  us,  that  the  justice  of  the  case 
would  fail,  if  the  plaintiff  were  not  now  to  be  considered 
as  being  in  the  same  situation  as  if  he  had  succeeded  in 
the  first  instance.     We  therefore  think,  that  the  plaintiff 
is  entitled  to  the  costs  of  arresting  the  judgment.    The 
only  remaining  question  is,  whether  the  application  is  made 
to  the  proper  Court.    This  Court  seems  to  be  the  only 
tribunal  to  which  the  plaintiff  can  address  himself  for  the 
purpose  of  having  these  costs  allowed*     He  could  not 
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apply  to  the  Court  of  Exchequer  Chamber  for  that  pur-  Exeh.  of  PUas, 

pose,  for  that  Court  has  no  officer  by  whom  the  costs  can  .      J  *  ^ 

be  taxed,  and  no  process  by  which  the  payment  of  the  Adams 

costs  can  be  enforced.     We  therefore  think  that  this  rule  meredew. 
should  be  made 

Absolute. 


Edwards  v.  Brown,  Harries,  and  Stephens. 

JLIeBT  on  bond.  The  defendant  Broum  suffered  judg-  a.,  with  J).  and 
ment  by  default.  The  defendant  Harries  craved  oyer  of  ^^redlnto? 
the  bond,  by  which  it  appeared  that  he  was  a  surety  for  bond  to  Z).,  the 
the  defendant  Braum,  and  also  of  the  condition,  which  which,  after  re- 
— reciting  that  Brawn  was  seised  in  tail  of  a  certain  mes-  warfelsed  in 
suage,  &c.  therein  mentioned,  subject  to  a  term  of  ninety-  JjJ^^wch^hVhad 
nine  years^  vested  in  Harries  by  way  of  mortgage,  to  se-  oovenanted  to 

suffer  a  recovery 

cure  1400/.  with  interest;  that  the  plaintiff  had  lent  to  at  a  future  day, 
Brawn  1800/.  upon  the  security  of  the  said  messuage,  &c.,  ^^ro.Wfi^, 
and  had  paid  1400/.,  part  thereof,  to  Harries,  and  the  resi-  r^"»  ^^*^^t 

*  "^  '  ^  '  bond  should  be 

due  to  Broum;  that  Brown  had  by  indentures  &c.,  conveyed  void,  if  the  re- 

the  messuage  &c.,  to  A.  B.,  to  make  a  tenant  to  the pracipe,  be^rofiered  "  so 

in  order  that  a  recovery  might  be  suffered  of  the  mes-  JJ^^ne/]I^'\hae 

suage  &c.,  to  enure  to  the  use  of  the  plaintiff  for  ever,  under  and  by 

.  -  •  /•        1  .  ^1       virtue  thereof. 

With  a  proviso  oi  redemption  upon  re-payment  of  the  theestateshouid 
principal  sum  advanced,  with  interest;  that  Harries  had  for  eTerf"'uw' 
assigned  the  residue  of  his  term  for  the  benefit  of  the  '!f?^'7L^*! 

,     ,  duly  surored, 

plaintifij  and  that  the  money  had  been  lent  and  paid  by  but  a,  being 
the  plaintiff  upon  consideration  of  the  defendants*  entering  ^ly,  /^brought 
into  a  bond  for  the  further  securing  the  re-payment  thereof,  JJJ  ^®?  'JJ®" 
with  interest; — was,  "that  if  the  recovery  so  covenanted  which  one  of 
and  agreed  by  and  between  the  parties  to  the  indentures,  pleaded,  that,  if 
&c.,  to  be  suffered  of  the  said  messuage  &c.,  should,  at  ^AMAmuM 

the  recovery 
was  suflfered  so  as  to  vest  the  estate  in  D.  in  fee : — Held,  that  this  plea  was  bad,  because,  the  re- 
cital in  the  condition  did  not  eslop  Z).  from  disputing  that  A,  was  seised  in  tail,  nor  release  the  surety 
from  hii  oUigattOD,  it  being  the  intention  of  the  parties,  that  />.  should  have  an  estate  in  fee. 


^4  CASES  IN  TliE  EXCUEQUfia, 

Sxck.  of  PiMUi  the  next  Great  Sessions  for  the  county  of  Carmariien,  be 
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y^^^^^^J^    suffered  and  perfected  in  all  things  in  the  manner  end  fonn 

Edwards      mentioned  in  the  said  indentures,  and  so  and  in  such  manner 

Brown.       a8  that,  under  and  by  virtue  thereof,  and  of  the  said  in- 

^-^.^  /^/<    JJ.   dentures,  the  said  messuage  &c«,  should  become  and  be 

^^^v*^  yj2/^>y^^^^  '^  *^®  ^^^  plaintiff  &c.,  for  ever,  according  to  the 

re    /  £  'Z  f     </yi^  ^'^^  intent  and  meaning  of  the  indentures,  &c.,  subject  to 

^   (7  the  proviso  of  redemption ;  or,  in  default  of  such  recovery, 

if  the  defendants,  or  either  of  them,  should  pay  the  princi- 
pal money  and  interest,  then  the  bond  should  be  void, 
otherwise,  should  remain  in  full  force  and  virtue.**  He  theo 
pleaded,  by  hb  third  plea,  that  the  recovery  was  suffered 
and  perfected,  and  that,  if  the  defendant  Brawn f  at  the 
time  of  the  making  of  the  bond,  had  been  seised  in  tail  of 
the  said  messuage  &c,  as  in  the  condition  mentioned,  the 
said  recovery  was  suffered  and  perfected  so  as,  and  in 
such  manner  as,  that  under  and  by  virtue  thereof,  and  of 
the  said  indentures,  &c.,  the  said  messuage  &c.,  would 
have  become  vested  in  the  plaintiff  &c.,  for  ever,  accord- 
ing to  the  true  intent  and  meaning  of  the  indentures,  &c* 
The  plaintiff  replied,  that  the  recovery  was  not  so  suffered 
and  perfected  so  as,  and  in  such  manner  as,  that  under 
and  by  virtue  thereof,  and  of  the  indentures,  &c.,  the 
said  messuage  did  vest  in  him  according  to  the  true  intent 
and  meaning  of  the  indentures,  &c.  To  which  the  defend- 
ant rejoined,  that  if  Brown  had  been  seised  in  tail  of  the 
said  messuage,  &c.,  the  recovery  was  suffered  and  per- 
fected so  as,  and  in  such  manner  as,  that  the  said  n^es- 
suage  &c.,  did  become  vested  in  the  said  plaintiff,  accord- 
ing to  the  true  intent  and  meaning  of  the  said  indentures, 
&c.  And  upon  this  issue  was  joined.  The  defendant 
Stephens  also  set  forth  the  bond  and  condition  upon  oyer, 
and  pleaded  two  pleas,  upon  which  no  question  arose. 

At  the  trial  before  VaughaUi  B.,  at  the  Hereford  assizes, 
it  having  been  proved  that  the  defendant  Brown  was 
seised  of  the  said  messuage  &c.,  for  life  only,  and  not  in 


V. 

Bftowfr. 


MICilAELMAS  TERM,  10  GEO.  IV.  425 

and  it  haTins  been  admitted  tliat  the  recovery  was  Batch,  of  Bkaa^ 
duly  suflfered,  the  Jury  found  a  verdict  for  the  defiendant  '  ^ 

Harries  upon  the  issue  upon  the  rejoinder  to  the  replica«-     edward» 
tion  to  the  third  plea;  and  for  the  plaintiff  upon  the  otfier 
issued,  subject  to  the  opinion  of  the  Court  upon  the  third 
pka  of  the  defendant  Harries.   No  damages  were  assessed 
for  the  plaintiff. 

In  Michaebnas  term,  Taunton  obtained  a  rule,  calling 
iqMm  the  defendants  to  shew  cause,  why  a  venire  facias 
de  no9o  should  not  issue,  unless  the  defendants  would 
agree  to  refer  the  amount  of  the  damages  to  the  Master  of 
this  Court,  or  to  some  person  to  be  named  by  the  counsel 
on  both  sides;  and  why,  if  they  did  agree  to  such  reference, 
judgment  should  not  be  entered  for  the  plaintiff  against 
all  the  defendants  for  such  damages  so  found,  the  same 
as  if  they  had  been  assessed  by  the  Jury  at  the  trial  of 
the  cause,  notwithstanding  the  verdict  found  by  the  Jury 
on  the  third  plea  pleaded  by  the  defendant  Harries. 

RusseU,  Seijt.,  for  the  defendant  Stephens^  and  WU- 
Hams,  Ew  V.  (with  whom  was  Campbell),  for  the  defendant 
Harries,  now  shewed  cause. — ^The  defendants  do  not  con- 
sent to  the  reference  proposed  by  the  rule,  and,  therefore, 
as  the  reference  can  only  be  by  consent,  the  rule  is  con- 
fined to  the  propriety  of  awarding  a  venire  de  novo.  This 
question  must  be  determined  upon  the  pleadings  as  they 
are  now  framed ;  and  if,  upon  the  pleadings,  the  plaintiff 
has  no  cause  of  action,  the  rule  must  be  refused;  for, 
being  joint,  if  the  plea  of  either  defendant  be  good,  the 
action  must  fail  as  to  all«  It  being  admitted  that  the  re- 
covery was  well  suffered,  the  effect  of  the  recovery  is  now 
only  in  dispute,  and  the  real  question  is,  whether  the 
surety  has  not  a  right  to  assume,  that  the  recitals^  in  the 
condition  are  true,  and  to  say,  as  in  effect  the  thivd  plea 
does,  assuming  the  facts  to  be  as  here  recited,  I  have 
performed  the  condition  of  my  bond*    In  the  note  to 


^l 
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EMk.  of  Pkoi,  Daughiy  v.  Neaie  (a),  many  cases  aie  dted,  to  shew  that 

the  recitals  in  a  bond  operate  as  an  estoppel  upon  the  ob- 
ligor;  but  it  is,  however,  unnecessary  to  cite  authorities  to 
establish  that  proporition.  Now,  the  very  essence  of  an 
estoppel  is  reciprocity,  and  if  the  obligor  be  bound  by  the 
recitals,  the  obligee  must  be  so  likewise.  But  the  inten- 
tion of  the  contracting  parties  is  to  be  collected  firom  the 
recitals;  and  if  the  condition  of  the  bond  be  larger  than 
the  recital,  the  recital  shall  restrain  it.  Arlingion  ▼.  Mer^ 
rick  (6),  PearsaU  y.  Somerset  (c).  Looking  to  the  reci- 
tals, therefore,  it  is  clear  that  the  two  defendants,  Harries 
and  Stephens f  do  not  guarantee  the  title  of  BrawM^  but 
proceed  upon  the  assumption,  that  he  is  seised  in  tail;  for, 
had  any  doubt  existed  upon  the  subject  of  his  title,  those 
doubts  would  have  been  recited  in  the  condition.  The  re* 
citals  are  introduced  for  the  sake  of  perspicuity  merely. 
To  explain  the  condition,  it  was  necessary  to  set  out  the 
indentures ;  this  superinduced  the  recital  of  other  facts, 
but  the  warranty  of  the  defendants  is  confined  to  the 
perfection  of  the  recovery,  upon  an  assumption  of  the 
seisin  of  Braivn*  So  limited,  the  warranty  is  not  nuga-^ 
tory;  for,  as,  without  the  recovery,  no  security  could  be 
perfected,  it  was  subject  to  be  defeated  by  the  death  of 
Brawn,  between  the  period  when  the  money  was  lent  and 
the  next  Great  Sessions,  before  which  no  recovery  could 
be  suffered.  To  provide  against  this  contingency,  was  ob- 
viously the  intention  of  the  parties ;  and  this  purpose  hav- 
ing been  answered,  and  a  recovery  having  been  suffered, 
suflBcient  to  vest  the  estate  in  the  pluntiff,  had  Braum 
been  seised  in  tail,  the  condition  of  the  bond  has  been 
complied  with.  Could  the  condition  be  said  to  amount  to 
a  warranty  of  title,  this  argument  would  be  ineffectual; 
but  no.  such  implication  fairly  arises  upon  the  terms  of  it, 
and  it  is  sufficient  for  this  purpose  to  say,  that  it  is  at  least 

(a)  1  Wins.  Saund.  215,  n.  2.         is  cited  from  a  marginal  note. 

(b)  2  Saund.  414.    This  position  (c)  4  Taunt.  593. 
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doubtfiil,  and  upon  that  ground  the  defendants  are  entitled  ^^k,  of  Phot, 
to  judgmenti  the  well-known  rule  being,  that,  if  the  condi- 
tion be  doubtful,  it  shall  be  construed  for  the  benefit  of 
the  obligor.    Butter  v.  ff^igg  (a). 

Taunian  and  Etans,  John,  contra. — The  simple  question 
is,  whether,  looking  at  the  evidence  which  was  given  at  the 
trial/ it  can  be  said,  that  the  defendants  have  performed 
the  condition  of  their  bond.  It  is  admitted,  that  Brown 
was  tenant  for  Kfe  merely ;  and  it  must  be  conceded  to  be 
the  intention  of  the  parties,  that  the  plaintiff  should  have 
a  good  and  valid  security  for  his  money.  The  condition 
is  not,  that  the  defendants  should  go  through  the  mere 
form  of  suffering  a  recovery;  but,  in  language  as  clear  as 
that  intention  can  be  expressed,  that  the  recovery  should 
be  sufifered,  so  and  in  such  manner  as  that,  by  virtue 
thereof,  the  estate  should  be  vested  in  the  plaintiff  for  ever, 
subject  only  to  a  proviso  of  redempticm*  But  it  is  said  to 
be  the  intention  of  the  parties,  to  secure  the  money  until 
the  recovery  should  be  suffered,  and  to  guarantee  that  the 
recovery  should  be  perfected ;  and  that,  in  so  doing,  the 
defendants  guaranteed  the  life  of  Brown  until  the  next 
Great  Sessions,  and  incurred  a  risk.  This,  however,  is  not 
so  in  point  of  law ;  for,  where  the  condition  of  a  bond  is 
prevented  from  being  performed  by  the  act  of  God,  as  by 
the  death  of  the  party  before  the  day,  the  obligor  is  dis- 
charged. B.  N.  P.  164;  1  Wms.  Sound.  315,  {n.  2).  Again 
it  is  said,  that  the  recitals  are  to  narrow  the  condition.  It 
may  be  admitted,  that,  where  the  condition  is  general,  and 
therefore  ambiguous,  it  may  be  expounded  by  the  recitals: 
the  object  of  a  recital  is  to  expound,  but  not  to  limit.  A 
recital  does  not  confine  subsequent  words  by  which  the 
intent  appears  more  large ;  as,  if  a  condition  of  an  obliga- 
tion recite,  whereas  a  ship  is  bound  to  A.,  and  is  to  return 
to  the  port  of  .B.,  or  London,  or  any  in  England,  the  ob- 

(a)  1  Saund.  66. 


4S8  CASES  IN  TH£  BXCHEQUBR, 

Exch.  ^f  Pkoi,  ligor  8ball  pay  201.  after  the  next  return  to  the  port  of  JS., 

or  Z.t  or  other  port  of  England,  or  elsewhere,  where  she 
makes  her  right  discharge:  if  she  make  a  discharge  at 
Venice,  he  ought  to  pay  (a).  So,  the  preamble  cannot  coa- 
trol  the  enactuig  part  of  a  statute,  which  is  expressed  in 
clear  and  unambiguous  terms;  but  if  any  doubt  arise  iq>on 
the  enacting  part,  the  preamble  may  be  resorted  to,  to 
explain  it*  .  Crespign^  v.  WUUenoam  (6).  The  recital  is  not 
the  language  of  the  obligee,  but  of  the  party  giving  the 
instrument  oidy.  For  instance,  if  A»,  wanting  to  borrow  a 
sum  of  money,  should  apply  to  J3.  for  that  purpose,  who  re- 
fuse to  lend  it  without  the  security  of  a  third  person,  and 
a  surety  be  found,  and  a  bond  be  given,  reciting  that  A^ 
is  possessed  of  money  in  the  bank  of  Engkmd,  con- 
ditioned to  repay  the  money,  will  the  surety  be  dis- 
charged if  A.  has  no  such  funds  ?  But  the  case  is  not 
without  authority ;  for^  where  an  indenture  between  lord 
and  tenant  recited  that  the  tenant  held  of  the  lord,  by 
homage,  fealty,  and  10#.  rent,  and  the  lord  Confirmed  the 
estate  saho  antiquo  daminico  et  servUio,  it  was  held,  that 
though  it  was  indented,  and  both  sealed,  yet  it  was  a  re* 
cital,  and  all  the  words  of  the  lord  only,  therefore  it  should 
not  estop  the  tenant  to  plead  hars  deson/ee  (c).  A  written 
instrument  must  receive  the  same  constructbn,  whatever 
be  the  interest  of  the  party;  and  the  £ict  of  the  defendant 
Harries  being  a  surety  merely,  cannot  vary  tlw  con- 
struction* 

Gabrow,  B. — I  regret  that  the  alternative  proposed  by 
this  rule  has  not  been  acceded  to,  because  I  think,  that 
the  real  justice  between  the  parties  would  be  attained  at 
much  less  expense  by  a  reference,  than  by  the  course 
which  the  rejection  of  that  alternative  has  imposed  upon 
the  plaintiff*    I  am  of  opinion,  that  that  which  haa  taken 

{a)  Cora.  Dig.  Parols,  A.  19.  (6)  4  T.  R.  793. 

(c)  Br.  Fails,  p.  4;  18  Vin.  161. 
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place  has  left  thU  case  in  an  imperfect  state;  that  it  is  ab-  ^^'J-gfg"-"' 
flolutely  necessary,  that  it  should  be  retried,  and  that  a 
venire  facias  de  novo  must  be  awarded.  The  decisions 
aDuded  to^  do  not  apply  to  this  case,  which  is  dear  from  all 
ambigiuty  and  doubt*  The  relative  situation  of  the  parties 
is  this  i-^Brown  having  mortgaged  this  property  to  Harries^ 
is  desirous  of  paying  o£P  that  mortgage,  for  which  pur- 
pose the  plaintiff  is  to  lend  the  money ;  Braum  is  repre>- 
sented  as  having  an  estate  in  tail,  which,  by  the  operation 
of  the  recovery,  is  to  be  vested  in  the  plaintiff  in  fee,  as  a 
security  for  this  money ;  but,  in  order  to  make  that  security 
more  sure,  a  bond  is  executed,  conditioned  to  pay  back 
the  money,  if  the  security  is  not  perfected :  this  is  the  dear 
understanding  of  the  parties.  Locking  to  the  recitals,  it 
appaaiB,  that  Brown  is  represented  as  being  seised  in  tail 
of  the  property;  and  looking  further,  to  ascertain  what  the 
defendants  undertake  to  do,  we  find  that  they  are  to  suffer 
a  recovery  so  and  m  such  manner  as  that,  under  and  by 
virtue  diereof,  the  property  shall  be  vested  in  the  plaintiff 
in  fee,  subject  only  to  the  proviso  of  redemption.  But  it 
m  said,  that  the  redtals  in  the  condition  are  to  bind  the 
parties  as  matters  of  fact ;  and  it  is  reasonable  that  it  should 
be  so  vrith  respect  to  those  who  are  conusant  of  those  facts. 
The  assertiors  of  Uie  facts  are  the  mortgagor  and  his 
sureties,  but  the  mortgagee  knows  nothing  of  those  facts, 
and  acts  upon  the  assumption  of  that  which  they  represent. 
Again,  it  i«  said,  that  this  is  the  case  of  a  surety.  Why 
does  a  man  require  more  obligors  than  one,  except  that  he 
may  have  a  further  security?  The  surety  may  decline  to 
enter  into  the  obligation,  but,  if  he  does  enter  into  it,  he 
nust  be  presumed  to  have  done  so  with  a  knowledge  of 
the  facts;  and,  if  the  principal  debtor  does  not  pay  the 
money,  he  must.  To  decide  otherwise  would  be  to  shake 
the  security  of  every  obligation.  Without  pursuing  die 
ease  further,  it  appears  to  me,  that  it  has  been  imper- 
fectly decided,  and  that  the  rule  for  awarding  a  venire  de 
novo  must  be  made  absolute. 
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Sxch.  of  Pleat,      Vauoham.  B. — The  Coutt  is  not  imperatiTely  called 
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upon  now  to  express  an  opinion  upon  the  effect  of  this 
plea,  because,  to  raise  that  question,  the  parties  must 
again  go  down  to  trial ;  but,  having  a  dear  opinion  upon 
that  point,  I  have  no  difficulty  whatever  in  now  expresang 
it.     This  is  an  action  upon  a  bond,  to  which  there  are 
three  parties — jBrouft,  the  principal;  Harries,  upon  whose 
plea  this  question  arises,  and  who  does  not  stand  in  the 
situation  of  a  mere  naked  surety,  because  the  object  of 
the  transaction  was  to  pay  off  his  mortgage;  and  Stephens, 
who  b-a  mere  surety.    Now,  it  is  observable,    that  this 
question  does  not  arise  upon  the  plea  of  Stephens,  but 
upon  the  third  plea  of  Harries,  which  is  to  the  effect,  that 
if  Brown  had  been  seised  in  tail,  as  is  recited  in  the  words  of 
the  condition,  the  recovery  was  suffered,  so  that  the  estate 
would  have  vested  in  the  plaintiff  in  fee.    Supposing  the 
propriety  of  a  venire  de  novo  not  to  have  been  discussed,  the 
question  would  be,  whether,  notwithstanding  this  plea, 
which  is  found  for  the  defendant  Harries,  the  defendants 
would  be  Uable  upon  this  bond.     It  was  not  contended,  at 
the  trial,  that  the  defendants  were  entitled  to  a  verdict 
upon  those  pleas,  which  stated  that  the  recovery  had  been 
suffered  according  to  the  intent  of  the  condition;  yet,  if 
the  argument  to-day  be  well  founded,  those  pleas  would 
be  a  complete  defence  to  the  action.    This  I  mention,  to 
shew  the  opinion  of  the  learned  person  who  framed  those 
pleas,  who,  evidently  feeling  that  the  other  pleas  would 
not  avail  the  defendant,  added  the  hypothetical  plea,  upon 
which  this  question  arises.     With  a  view  to  ascertain  whe- 
ther this  plea  does,  in  contemplation  of  law,   entitle  the 
defendants  to  a  verdict,  we  must  look  to  the  nature  of  the 
contract,  because  the  bond  must  be  construed  according 
to  the  intention  and  meaning  of  the  parties,  as  that  inten- 
tion is  to  be  collected  from  the  instrument  itself.     For  that 
purpose  it  is  necessary,  in  the  first  place,  to  look  at  the  si- 
tuation  of  the  parties,  and  the  motives  by  which  they  were 
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actuated  in  the  execution  of  this  bond.  The  object  of  the  ExdL  of  Pktug 
principal  obligor  was,  to  pay  off  a  subsisting  mortgage 
upon  his  property,  and,  for  that  purpose,  to  create  a  fresh 
mortgage.  The  object  of  the  obligee  was,  to  advance  his 
money  upon  the  security  of  an  estate  in  fee.  It  is  quite 
clear,  that  he  stipulated  for  that  security,  and,  upon  the 
faith  of  that,  advanced  his  money^  It  is  also  clear,  that 
the  estate  in  fee  was  not  then  in  esse,  in  consequence  of 
which  the  principal  obligor  was  to  find  two  sureties,  and 
to  give  a  bond  with  them,  in  pursuance  of  which  this  obli- 
gation ^as  entered  into.  Now,  the  condition  of  this  bond 
recites,  that  Brawn  was  seised  in  tail  of  certain  premises 
which  he  had  conveyed  to  make  a  tenant  to  the  prcecipe, 
m  order  that  a  recovery  might  be  suffered,  and  the  estate 
converted  into  a  fee;  and  then  goes  on  to  state,  that  the 
recovery  should  be  suffered  so  and  in  such  manner  as  that, 
under  and  by  virtue  thereof,  the  premises  should  be  vested 
in  the  plaintiff  in  fee.  If  it  had  been  the  intention  of  the 
parties  merely  to  stipulate,  that  the  recovery  should  be 
suffered,  it  would  have  been  unnecessary  to  engraft  up- 
on the  condition,  the  words  "  so  and  in  such  manner  as 
that,  under  and  by  virtue  thereof,  the  estate  should  be 
vested  in  the  plaintiff  in  fee."  But,  it  is  clear  that  the  re- 
covery, which  has  been  suffered,  has  not  this  effect ;  and, 
therefore,  the  question  arises,  whether,  upon  this  state  of 
facts,  the  condition  of  the  bond  has  been  broken.  It  is 
sud,  that  it  has  not  been  broken,  because  the  recitals  must 
be  taken  to  be  true ;  that  Harries  must  be  presumed  to 
have  executed  the  bond,  upon  the  faith  that  they  were 
true;  and  that  the  plaintiff  is  estopped  from  disputing  that 
they  are  true.  The  doctrine  of  estoppel  has  been  very 
properly  defined;  but  that  doctrine  applies  merely  to 
cases  where  the  parties  are  mutual  to  the  contract,  and  re- 
spectively conusant  of  the  facts  which  they  represent. 
Probably,  the  defendants  did  execute  this  bond  upon  the 
assumption  that  Brawn  was  seised  in  tail;  but  their  mis- 
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Ereh,  of  PUtu,  take  in  this  respect  cannot  avail  them,  for  they  cannot 

plead  in  contradiction  of  that  which  is  redted  expressly 
under  their  hands  and  scab.  The  cases  collected  in  the 
note  to  Doughty  v.  Necde  (a)  clearly  establish  this  propo- 
sition;  and  the  case  cited  by  the  plaintiff  from  Viner^s 
Abridgment  shews,  that  the  obligee  will  not  be  bound  by 
a  recital  to  which  he  is  no  party.  The  language  of  the 
condition  is  clear  and  intelligible^  and  cannot  be  controlled 
by  the  previous  recitals.  I,  therefore,  am  of  opinion,  that 
the  plea  is  bad,  and  that  the  rule  for  a  venire  de  novo  must 
be  made  absolute. 

BoLLAND,  B. — I  entirely  concur  in  the  judgment  which 
has  been  delivered,  and  in  the  reasons  upon  which  that 
judgment  proceeds.  But,  there  are  some  points  which 
have  been  insisted  upon  in  the  argument,  upon  which  I  feel 
it  my  duty  to  express  an  opinion.  The  first  is,  that  a  dif- 
ferent construction  is  to  be  put  upon  the  same  instrument 
in  respect  of  the  different  interests  of  the  parties.  To  this 
doctrine  I  cannot  subscribe,  and  for  this  reason-^a  surety  is 
a  party  to  the  bond,  his  liabHity  is  to  be  collected  from 
the  condition,  and  the  condition  is  as  large  with  respect  to 
him  as  it  is  with  respect  to  the  principal  obKgor.  Neitiier 
can  I  assent  to  the  proposition  which  has  been  stated  at  the 
bar,  that  this  is  the  language  of  the  obligee.  So  far  as 
appears  to  us,  the  obligee  never  saw  this  bond  untH  the  mo- 
ment that  he  advanced  the  money.  He  is  no  party  to  the 
bond;  and,  if  it  were  necessary,  the  Court  might,  in  my 
opinion,  go  further,  and  say,  that,  if  it  were  shewn  that 
he  had  inquired  into  the  circumstances,  he  would  not  be 
bound  by  the  recital.  Without  going  further  to  inquire, 
whedier  the  death  of  the  principal  would,  in  this  case,  ab- 
solve the  surety, — there  are  cases  in  which  it  would,  and 
some  in  which  it  woidd  not  have  that  effect; — ^we  must  look 
merely  to  the  intention  of  the  parties  and  to  the  condition 

(«)  1  Wms.  Saiind.  215,  n.  2. 
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of  the  iMMid :  which  is,  that  the  recovery  should  be  suffer-  Exeh.  of  PUw, 
ed,  «D  and  in  such  manner  as  to  put  the  plaintiff  in  pos-  ^  ^^^^' 
session  of  an  estate  in  fee.  The  recital  is,  that  he  has  an 
estate  in  tail,  whicbi  by  the  effect  of  the  recovery,  was  to 
be  converted  into  an  estate  in  fee.  It  amounts  to  a  war- 
ranty of  title,  as  much  as  if  the  parties  had  covenanted, 
that  Brawn  was  seised  of  an  estate  in  tail.  If  so,  the  con- 
dition of  the  bond  is  not  larger  than  the  recitals  warrant. 
The  rule  for  a  venire  de  nova  must  be  made-*- 

Absolute. 


Crowder  and  Another  v.  Davies  and  Others. 

Assumpsit   for  an  attorney's  bill.     VXedir^Nan  as-  An  attorney's 
9wmp$ii.    At  the  trial,  before  Alexander,  C.  B.,  at  the  ^^^»  for  business 
Middlesex  sittings,  it  appeared,  that  the  defendants,  as  need  not  he  de- 
asB^ees  of  a  bankrupt,  had  employed  the  plaintiffs  as  „^^ndi  before 
their  attomies;  but,  it  was  admitted,  that  the  plaintiffs  «<^on  brought, 

^  pursuant  to  the 

had  not  delivered  their  bill  pursuant  to  the  statute  2  Gea,  sul  2  Geo,  2, 

c*  23    s.  23 

2,  C.23,  s.  23;  whereupon  it  was  objected  for  the  defend*     itisnotreqm- 
ants,  that  the  plaintiffs  ought  to  be  nonsuited,  the  follow-  txht^in^ui 
insf  items  being,  as  it  was  contended,  taxable  itons : —         bankruptcy 

should  be  taxed 
under  the  stat. 

Attending  meeting  for  choice  of  assignees,  and  discussing  6  Geo,  4,  c.  I6, 

objections  to  various  claims,  which  were  rejected.  coimnencement 

Attending  third  meeting,  last  examination  adjourned.  ^^Attendin"' 

Attending  Ae  assignees  afterwards/  as  to  sending  down  "pop*  ^^^  con- 

certing  mea- 

to  McMstone^  with  instructions  for  inquiries.  sures  with,  the 

-r*  'J  •     •  xi^-    3  A*  attorney  of  the 

Paid  commissioners  third  meeting.  opposing  credi- 

Attending  Mr.  V.  (the  attorney  for  the  opposing  creditor)  ^J^^  ^^^^  ***« 

on  the  attempt  of  the  bankrupt  to  get  released  from  the  insolvent,  u  not 

Fleetf  by  bailing  the  action,  and  on  measures  for  op-  wui  render  it 

m^^^lw^m,  :«•  incumbent  upon 

PO«>°g  '*•  an  attorney  to 

deliver  his  bill 
one  month  beftire  the  commencement  of  an  actkmy  ptursutnt  to  the  stat.  2  Gee^  2,  c.  23. 
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Eseh.  9f  Pleat,  Attending  Mr.  V.  on  preparations  for  opposing  the  bank- 

^  rupt*s  discharge  under  the  insolvent  act|  and  perusing 

Crowder  the  act  as  to  his  right  with  reference  to  the  bankruptcy. 

Dav'ibs.  Attending  Mr.  F.  on  preparations  for  opposing  the  bank- 

^  /^^  A  /^  y^/1/  r^ipt's  discharge  under  the  insolvent  act. 

y  '>;     ^^'  Attending  on  the  Insolvent  Court  on  his  being  brought 

up,  when  he  was  remanded. 

Upon  this  objection^  the  Lord  Chief  Baron  nonsuited 
the  plaintiffs,  giving  them  leave  to  move  to  enter  a  verdict 
for  the  sum  ascertained  to  be  due  to  the  plaintiffs  upon 
the  balance  of  their  accounts,  if  they  were,  under  the  cir- 
cumstances, entitled  to  recover. 

Cresfoett  accordingly  obtained  a  rule,  calling  upon  the 
defendants  to  shew  cause,  why  the  nonsuit  should  not  be 
set  aside  and  a  verdict  entered  for  the  plaintiffs :  against 
which — 

Jervis,  and  Justice^  shewed  cause. — If  the  plaintifis 
were  boiuid  by  the  stat.  2  Geo,  2,  c.  23,  s.  23,  to  deliver 
their  bill  one  month  before  the  commencement  of  the  ac- 
tion, the  nonsuit  is  right,  and  the  rule  must  be  discharged. 
That  statute  provides,  that  no  attorney  or  solicitor  shall 
commence  or  maintain  any  action  or  suit  for  the  recovery 
of  any  fees,  charges,  or  disbursements,  at  law  or  in  equity, 
until  the  expiration  of  one  month  or  more  after  the  de- 
livery of  his  bill.  In  the  construction  of  this  statute^  it 
has  been  holden  to  apply  to  all  cases  in  which  there  is  a 
mode  by  which  the  bill  may  be  taxed;  and  it  applies 
to  business  done  in  bankruptcy  and  insolvency,  for  both 
of  which  there  are  items  in  this  bill.  First,  with  respect 
to  the  business  in  bankruptcy,  the  stat.  6  Geo.  4,  c. 
16,  s.  14,  enacts,  that  all  bills  of  fees  and  disburse- 
ments of  any  solicitor  or  attorney  employed  under  any 
commission,  for  any  business  done  after  the  choice  of 
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assignees,  shidl  be  seeded  by  the  commissidnera^;  except  ^«?*-  ofPhai^ 
that  so  much  of  such  bills  as  contain  any  charge  respect-     v     ^  '  ^ 
ing  any  action  at  law,  or  suit  in  equity,  shall  be  settled  by      orowdbk 
the  proper  officer  of  the  Court  in  which  such  business  shall       pavies. 
have  been  transacted;  and  the  same,  so  settled,  shaH  be  paid 
by  the  assignees  to  sudK  soKcitor  or  attorney,  &c*    In 
Burton  v.  ChoHerton  (a),  it  was  holden,  that  a  charge  for  pre<^ 
paring  an  affidavit  of  the  petitioning  creditor's  debt  and  b^nd 
to  llie  Chancellor,  in  order  to  obtain  a  commission  of  bank-^ 
ruptcy,  was  not  a  taxable  item  in  an  attorney's  bill,  within 
the  statute  2  Geo.  3,  c.  33,  s.  33,  the  affidavit  not  having 
been  sworn,  nor  a  commission  issued:  but  the  ground  of 
ihat  decision  was,  that  there  was,  in  that  case,  no  modi^  by 
which  that  bill  could  be  taxed,  whereas,  in  this,  some  of  the 
items  are  fi>r  bamness  done  afler  the  choice  of  assignees, 
which,  therefore,  are  taxable  under  the  statute  6  Oeo-.  4,  c. 
16*  In  that  case,  the  Chief  Justice  said :  '^  If  the  comnlission 
had  actually  issued,  there  is  a  special  provision,  by  the  Sth 
Geo.  3,  c.  30,  for  the  taxation  of  the  bill,  at  a  meeting  fbf 
the  appointment  of  assignees,  by  the  commissioners,  atod, 
afierthat  period,  by  a  Mai^r  in  Chancery;  and,  I  believe, 
chat,  where  a  commission  has  issued,  which  has  not  be^n 
proceeded  on  up  to  die  choice  of  assignees,  the  Lord  Ghan- 
celloar  hail  directed  a  Master  in  Chancery  to  tax  the  bill. 
Here,  however,  no  commission  was  issued,  nor  was  there 
even  an  appUcation  for  it.    We  ought  to  be  quite  certain, 
before  we  nonsuit  the  plaintiff  upon  this  ground,  that  there 
was  some  authority  to  which  these  items  could  have  been 
submitted  for  taxation."   It,  therefore,  clearly  results  from 
this  ease,  that,  although  the  particular  items  were  not  tax- 
able, wherever  there  is  a  method  by  which  they  may  be  tax- 
ed, the  bill  must  be  delivered.    But  the  case  of  Coiling  v. 
Nicholson  (6),  is  expressly  in  point.     There,  the  business 
done  was  the  obtaining  of  the  bankrupt's  certificate,  and 
it  was  holden,  that  the  plaintiff,  before  he  could  recover, 

(a)  3  B.  h  A.  486.  (b)  2  Taunt.  321. 

VOL.  III.  G  6 
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Etch,  of  Pleas,  must  ddiver  his  bill  pursuant  to  the  statute  2  Geo.  8,  c. 
1829. 

83.    SO|  for  business  in  the  Insolyent  Courti  an  attorney 

cannot  recover  without  first  delivering  his  bill.     In  Smith 

V.  Waitieworih  (a),  the  plaintiffi  an  attorney  of  the  Court 

of  King's  Bench,  was  employed  to  procure  the  discharge 

of  the  defendant,  and  brought  an  action  to  recover  hb 

fees,  without  first  delivering  his  bill;  but  it  was  holden, 

that  he  could  not  recover.    It  may  be  said,  that  the  plain- 

tifis  were  not  employed  by  the  detaining  creditor,  and  that, 

therefore,  this  case  does  not  come  within  the  rule;  but  it 

is  in  the  option  of  any  creditor  to  oppose,  and,  therefore, 

it  must  be  taken,  that  the  plaintiffs  were  employed  by  the 

defendant  to  oppose  the  bankrupt's  discharge. 

Aldersan  and  Kaye,  c&nira. — ^The  true  question  is,  whe« 
ther  these  items  constitute  charges  at  law,  or  in  equity: 
for,  if  diey  do  not,  the  case  is  not  within  the  statute. 
Every  attorney's  bill,  for  whatsoever  business,  is  guodam- 
modo  taxable  by  reason  of  the  paramount  jurisdiction 
which  the  Courts  exercise  over  their  officers ;  but,  it  does 
not  follow, '  because  the  items  are  thus  taxable,  that  a  biB 
must  be  delivered  before  the  action  is  commenced.  The 
distinction  between  proceedings  in  bankruptcy,  and  in 
equity,  was  considered  in  the  case  of  Ford  ▼.  fFebb  (b), 
which  was  an  action  of  debt  upon  the  statute  2  Qeo*  9,  c. 
SS,  against  the  defendant,  who  was  not  a  solicitor,  for  acting 
in  the  matter  of  a  bankrupt  in  the  Court  of  Chancery. 
The  Court  was  of  opinion,  that  it  was  not  a  proceeding  in 
Chancery;  and  it  was  observed,  that  the  Chancellor  sat  in 
bankruptcy  under  a  separate  commission;  and  that  the 
Judges  who  were  empowered  to  sit  for  the  Lord  Chancel- 
lor, as  Keeper  of  the  Great  Seal,  could  not  sit  in  bank- 
ruptcy. If,  then,  it  be  not  a  proceeding  in  equity,  is  it  essen- 
tial that  the  bill  should  be  taxed  under  the  statute  6 
Geo.  4,  c.  16?    The  object  of  that  taxation  is  to  protect 

(d)  4  B.  fc  C.  364;  6  D.  &  R.  510.  (6)  3  B.  &  B.  241;  7  B.  MoOR^  54. 
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the  estate  of  the  bankrupt;  but,  although  the  liability  of  Exrh.  of  Piem, 
the  estate  is  limited  to  the  amount  ascertained  upon  that  '  j 

taxationi  the  parties  who  employ  the  attorniea,  may  be  crowdrr 
individually  responsible  beyond  that  amount.  If  this  be  DAyir.s. 
the  objecti  the  taxation  of  the  bill  is  not  a  condition  pre- 
cedent to  the  commencement  of  an  action  for  the  recovery 
of  the  amount;  and  that  such  is  the  object,  is  clear  from 
the  cases  of  Fincheti  v.  How  (a),  and  Tarn  v.  Heys  (6). 
But  the  nonsuit  proceeded  on  the  ground,  that  the  bill  was 
not  delivered  before  the  commencement  of  the  action,  and, 
upon  the  same  ground,  has  been  supported  in  argument. 
Upon  this  pouit  the  only  criterion  is,  whether  the  bill  con- 
tains charges  for  business  at  law,  or  in  equity;  and,  upon 
this  principle,  all  the  cases  have  proceeded.  Thus,  an  af- 
fidavit of  debt,  sworn  before  commissioners  appointed  by 
the  Court,  is  a  proceeding  at  law ;  and  the  allowance  of  a 
bankrupt's  certificate  was  formerly  supposed,  erroneously, 
to  be  a  proceeding  in  equity.  No  facts  exist,  upon  which 
the  objection  applicable  to  the  business  in  the  Insolvent 
Court  can  arise,  because  it  does  not  appear,  that  the 
plaintifis  were  employed  by  the  opposing  creditor,  or  even 
by  the  defendants,  to  oppose  the  bankrupt's  discharge,  but 
merely  to  confer  with  the  attorney  who  was  so  employed. 

The  Court  took  time  to  consider;  and  Alexander, 
L,  C.  B.  now  delivered  the  judgment  of  the  Court  as  fol- 
lows:— ^This  was  an  action  by  the  plaintiffs,  as  solicitors, 
against  the  defendants,  as  assignees  of  a  bankrupt.  At  the 
trial,  it  was  objected,  that  no  copy  of  the  bill,  signed,  had 
been  delivered  according  to  the  stat.  S  Geo.  2,  c.  23,  s.  S3; 
and,  therefore,  diat  the  plaintiffs  should  be  nonsuited. 
The  fact,  that  no  bill  haid  been  delivered,  was  not  dis- 
puted, but  it  was  answered,  that  this  bill  was  not  within 
the  statute  referred  io^  and  that  the  action  was  maintain- 
able,  ^  though  no  bill  had  been  delivered.     Upon  this  ob« 

{a)  2  Caropb.  2r8.  (6)  1  Stark.  278. 

O  6^ 
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Rtch.  qf  Pkat,  jection  I  nonsuited  the  plaintiffs,  gmog  them  leave  to  move 

to  enter  a  verdict  for  the  sum  ascertained  to  be  due  upon 
the  balance  of  their  account.  The  greater  part  of  the  bill 
relates  to  proceedings  under  the  commission,  and  is  clearly 
and  strictly  a  demand  by  the  solicitors  under  a  commission 
against  the  assignees.  Two  or  three  items  were  pointed 
out  of  a  different  character,  which  were  said  to  be  charges 
at  law.  Of  these,  the  following  is  an  instance :  — "  Attend- 
ing Mn  Vincent^  in  the  attempt  of  the  bankrupt  to  get 
released  from  the  Fleet  by  bailing  the  action,  and  on 
measures  for  opposing  it.'*  From  this,  we  understand, 
that  Mr.  Vincent  was  the  attorney  for  the  creditor,  at 
whose,  suit  the  bankrupt  was  in  custody,  and  that  the  plain* 
tiffs,  as  solicitors  for  the  assignees,  called  upon  him  to  ad* 
vise  with  him,  with  reference  to  his  opposition  to  the 
bankrupt's  discharge.  We  do  not  think  that  these  are 
prooeedings  at  law  by  the  plaintiflb;  and,  therefore,  are  of 
opinion,  that  they  are  not  within  the  statute  referred  to« 
It  was  stated,  however,  to  have  been  determined,  that 
proceedings  in  the  Insolvent  Court  were  within  the  sta* 
tute,  tind  some  items  were  pointed  out  as  conung  wiAin 
that  decision.  With  reference  to  these,  I  need  (mly  say, 
that  the  attendance  of  the  solicitors  of  the  assignees  upon 
the  person  whose  duty  it  was  to  oppose  the  bankrupt's  dis- 
charge, is  not  a  proceeding  und^r  the  insolvent  debtors^  act, 
and,  therefore,  that  these  items  do  not  range  themselves 
,within  that  decision.  It  was  further  contended,  that  pro- 
ceedings in  bankruptcy  were  proceedings  in  equity,  and, 
therefore,  within  the  regulations  of  the  stat.  2  Geo*.  2,  c.  fiS. 
We  think  that  they  are  not.  This  is  manifest  from  the  stat 
6  Geo^  4,  c.  16,  s.  14,  upon  which  reliance  has  been  placed; 
for,  in  directing  the  bill  of  the  solicitor  respecting  pro- 
ceedings in  bankruptcy  to  be  taxed  by  the  commissioners, 
that  statute  excepts  proceedings,  either  at  law  or  in  equity, 
and  directs,  that  these  shall  be  taxed  by  the  officer  of  the 
respective  Courts.  There  is  no  case  Establishing  any  such 
proposition.     We  are  of  opinion,  therefore,  that  no  item 
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1829. 

that  no  copy  of  it  signed,  was  necessary  to  have  been  de-  ^ 

Urered,  according  to  the  provisions  of  that  act.  Crowded 

Notwithstanding  this  q[>inion,  we  have  hesitated  much  davies. 
upon  the  question  in  this  cause.  In  this  statement  I  in- 
clude my  late  lamented  colleague,  Mr.  Baron  Htdlock; 
and  as  the  delay  has  been  considerable,  I  think  it  proper  16 
state  the  grounds  of  these  doubts.  They  arise  out  of  the 
proTisions  of  the  stat.  6  Geo.  4,  c.  16.  We  have  doubted 
whether  it  ought  not  to  have  been  proved  at  the  trial  that 
the  bill  had  been  taxed  accorduig  to  the  provisions  of  that 
act  The  fourteenth  section  enacts  that  "  all  bills  of  fees 
and  disbursements  of  any  sohcitor  or  attorney  employed 
imder  any  commission,  for  business  done  after  the  choice 
of  assignees  shall  be  settled  by  the  commissioners,  except 
that  so  much  of  such  bills  as  contain  any  charge  respect- 
ing any  action  at  law  or  suit  in  equity  shall  be  settled  by 
the  proper  officer  of  the  Court  in  which  such  business 
shall  have  been  transacted,  and  the  same  so  settled  shall 
be  paid  by  the  assignees  to  such  solicitor  or  attorney.*' 

The  act  requires  the  bill  to  be  taxed,  and  directs  that, 
when  so  settled,  it  shall  be  paid  by  the  assignees  to  the  so- 
licitor* This  the  Court,  as  then  constituted,  were  in- 
clined to  think  necessarily  imported  that,  until  the  bill 
should  be  so  settled,  the  assignees  were  not  bound  to  pay 
it.  This  act  was  made  in  pari  nuUerid  with  the  repealed 
act  of  5  Geo.  2,  c.  30;  and  although  the  phrase  is  somewhat 
varied,  we  believe  the  two  enactments  mean  the  same  thing. 
That  att  directed,  that  what  should  be  paid  to  the  solicitor 
should  be  what  was  ascertained  upon  taxation  to  be  due, 
''  and  no  more."  It  seemed  to  us  that  it  would  have  been  a 
most  salutary  construction  of  the  act,  that  the  bill  should  be 
taxed,  and  that  it  is  highly  inconvenient  that  such  bills 
should  be  thrown  without  guide  or  assistance  before  Juries, 
who  must  be  utterly  incapable  of  judging  as  to  the  proper 
allowances  to  be  made.  Notwithstanding  our  opinion  that 
this  would  not  have  been  a  strained;  and  would  have  been 
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Exch.  of  Pleas,  a  most  Convenient  construction  of  the  statute,  we  are  de*^ 

1829. 

terred  from  acting  upon  these  impressions  from  what  ap- 
pears to  have  been  held  under  the  late  act,  in  which 
the  words  are  at  least  as  favourable  to  this  view  of  the 
subject  as  the  words  of  the  present  statute. 

This  question  arose  upon  the  construction  of  the  statute 
5  Geo.  2,  c.  30,  s.  45,  before  GibbSf  C.  J.|  in  the  case  of 
Tarn  v.  Heys  (a);  and  that  learned  Judge  was  of  opinion, 
that  the  provision  of  the  statute  did  not  afiect  the  right  of 
an  attorney  against  his  employers,  but  only  applied  to  the 
protection  of  the  estate.  In  the  case  of  Arrowsmith  v. 
Barfard  (fi),  the  same  point  was  discussed,  when  the  Court 
of  Common  Pleas  were  clearly  of  opinion  that  a  taxation 
was  unnecessary  previously  to  bringing  an  action  against 
an  assignee. 

The  nonsuit,  therefore,  must  be  set  aside,  and  the  rule 
to  enter  a  verdict  for  the  plaintiffs  must  be  made 


Absolute. 


(«)  1  Stark.  278. 


(6)  lb.  n. 


REVENUE  BRANCH. 


The  Attorney-General  v.  Overington. 


JL  HIS  was  an  information  filed  for  the  recovery  of  cer* 
tain  penalties  alleged  to  have  been  incurred  by  the  defen- 


A  retail  brewer 

of  strong  beer 

under  the  ftat. 

5  Geo,  4,  c.  54, 

8.  6,  whose  brewery  is  situate  in  a  city  or  market  town,  can  retail  firom  hh  brewery  such  strong 

beer  only  as  is  brewed  by  him  upon  bis  brewery  premises. 

A  retail  brewer  of  strong  beer,  whose  brewery  is  sitaate  out  of  a  dty  or  market  town,  and  who 
obtains  a  licence  to  retail  strong  beer  in  a  city  or  market  town  next  adjoining  his  brewery  premi- 
ses, under  the  stau  5  Oeo.  4,  c.  54,  s.  7,  can  reuil  at  that  place  only  the  strong  beer  brewed  by  lum 
at  his  country  brewery. 

Where  a  brewer  of  strong  beer,  who  has  two  breweries,  the  one  situate  out  of  a  dty  or  market  town, 
and  the  other  situate  in  a  city,  obtains  a  licence  to  retail  the  beer  brewed  at  the  fomaer  in  the 
next  adjoining  dty,  and  another  licence  to  retail  that  brewed  at  the  latter  at  the  place  where  it  is 
brewed,  he  cannot  retail  at  both  places  the  beer  brewed  by  him  at  his  country  brewery. 

By  Stat.  5  Geo.  4,  c.  54,  s.  6,  a  retail  brewer  of  strong  beer,  whose  brewery  premises  are  situate 
in  a  city  or  market  town,  can  only  retail  there  the  strong  beer  there  brewed  by  him;  where,  there- 
fore, the  licence  of  a  retail  brewer  empowered  him  to  retail  at  C.  strong  beer  which  he  should  have 
brewed  and  be  charged  with  duty  thereon: — HeU,  that  the  licence  must  be  construed  with  reference 
to  the  act  of  Parliament,  and  did  not  empower  him  to  retail  at  C.  strong  beer  brewed  by  him  elaewhere. 
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dant,  a  retail  brewer,  by  retailing  beer  in  another  manner, 

aad  at  another  place,  than  in  the  manner  and  at  the  place 

which  he  was  authorioed  to  do  by  his  licence,  and  also  for     Att.-gsn: 

retftfling  beer  without  licence.    The  defendant  pleaded —    ovbrimoton. 

Not  Guilty. 

At  the  trial,  at  the  Sittings  after  Trimitf  Term,  1829, 
before  Alexander ^  L.  C.  B.,  the  Jury  found  a  verdict  for 
the  Crown,  subject  to  the  opinion  of  the  Court  upon  the 
following 


*'  The  defendant  was  a  brewer  of  beer  for  sale,  and  oc« 
cupied  bremng  premises  situate  out  of  a  city  or  market 
town,  etM.  at  Wiciham,  in  the  county  of  SatUhamptdhi 
and,  having  made  entry  of  such  brewery  premises,  was 
duly  licensed  as  such  brewer  under  the  provisions  of  the 
act  6  Oeo.  4,  c.  81. 

The  entry  for  the  year  1828  at  Wickham  was  as  fol- 
lows:— 

I,  Blanch  Overington,  of  Wickham^  in  the  county  of 
Southampton^  hereby  revoke  all  my  former  entries,  and 
now  make  entry  of  one  brewhouse,  one  mash  tub,  two 
coppers,  four  cooling  backs,  four  tuns,  four  rooms  for 
stowing  beer,  as  a  common  brewer,  with  certain  utensils 
and  prenuses  thereto  belonging  as  thereinafter  described, 
numbered,  and  marked,  which  brewhouse  is  situated  at 
Wiekham,  in  the  parish  of  Wickham,  in  the  county  of 
Southampton*    Witness,  &c* 


Upon  this  entry  the  following  licence  was  obtained  by 
the  defendant: — 

"  We  whose  names  are  hereunto  subscribed  and  seals 
set,  being  the  collector  of  Excise  of  Hants  Collection,  and 
the  supervisor  of  Excise  ofiPareAom  District  within  the  said 
collection,  in  pursuance  of  an  act  of  Parliament  made  and 
passed  in  the  6th  year  of  the  reign  of  his  Miyesty  King 
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CASES  IN  THE  EXCIiEQU£R, 


^«^»       George  the  Fowtli,  intituled,  *  An  Act  to  repeal  ihe  serenl 
duties  payaMe  on  excise  licences  in  Great  Britain^  and  to 


Att.-Obn.  impose  other  duties  in  lieu  thereof,  and  to  amend  the  laws 
Ovr-RiNOTON.  fo^  granting  excise  licences.'  do  hereby  license  and  em- 
power Blanch  Overingtan,  living  at  and  in  the  parish  of 
WiciAam,  in  th0  county  of  Hants,  and  within  the  aaid 
^llectioni  to  exercise  or  carry  on  the  trade  or  business  of 
9  retail  brewer  at  Wickham  aforesaid,  as  described  by  the 
entry  of  the  said  trader,  dated  the  10th  JjamMry,  1828* 
for  carrying  on  therein  the  said  trade  or  business,  and  as 
OQly  pne  separate  and  disMoct  set  of  premises,  all  adjoin- 
ing or  contiguous  to  each  <^er,  and  situate  in  one  place» 
and  held  together  for  the  same  trade  or  business^  but  not 
elsewhere,  from  the  day  of  the  dat^  hereof  until  and  upon 
th^  10th  day  of  October  next  ensuing.  The  quantity  of 
beer  brewed  by  such  brewer  within  the  y^  ending  the 
lUth  day  of  October  previous  to  taking  out  this  licence  ex- 
ceeding o^ie  thousand  barrels,  md  not  exceeding,  two 

thousand  barrels,  and  he  having  paid  the  sum  of  three 
pounds  for  this  licence  to  the  said  collector  of  exdse, 
D^ted  the  Hthiay  o{  Ocioier,  ISitSr 
0  ♦..••..  -      • 

•.  The  defendant  being  a. brewer  of  strong  beer  cmly  for 
sale,  and  having  tak^n  out  and  paid  for  his  aboye-men- 
.tioned  licence  to  brew  at  and  after  the  rate  of  22.  At  the  least, 
and  his  entered  premises  lor  brewing  being  situate  out  of 
a  city,  or  market  town,  and  he  by  reason  thereof  not  re- 
tailing beer  or  being  licensed  tp  retail  beer  from  audi 
brewery,  or  making  entry  of  any  part  of  the  premises  for 
such  purpose,  on  the  I4tb«7«0«,  1828,  pursuant  to  the  pro- 
visions of  the  Stat.  5  Geo.  4,  c.  54,  ss.  6, 7,  made  entry  of  one 
place  for  the  retui  of  beer  in  Portsea,  being  an  adjoining 
market  town  to  his  said  brewery  at  IPickham,  and  took 
out  a  licence  for  retailing  EtPortseOf  to  be  drunk  and  con- 
sumed elsewhere,  the  strong  beer  brewed  by  him  at 
.brewery  at  Wickham. 
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The  following  is  the  copy  of  such  entry: —  Revenwi. 

"  I,  BUmeh  Ovenngton,  of  Wieikam,  in  the  county  of     yj^^^ 
Hants,  do  hereby  make  entry  of  two  fooms  fpr  the  pur-      Att.-G£n, 
pose  of  keeping  and  selling  strong  beer  brewed  by  me  at    ovERiNaww^ 
Wiciham  aforesaidt  which  i^ooias  are  Mtuated  in  Mitre 
Alley t  in  PorUea,  in  the  said  (bounty,  and  are  marked 
the  letter  R.    Witness,  ftc.** 


Upon  this  the  following  licence  was  obtained  by  the  de- 
fendant:— 

**  Portsmouth,  1th  Division. 
**  Brewers  Retail  Licence, 

We,  whose  names  are  hereunto  subscribedj 
and  seals  set,  being  the  collector  of  Excise  of  Hants  Col- 
lection, and  the  supervisor  of  Eiccise  of  Portsmouth  Dis- 
trict within  the  said  collection,  in  pursuance  of  an  act  of 
Parliament  made  .and  passed  in  the  6th  year  of  the  reign 
of  his  Majesty  King  George  the  Fourth,  intituled,  '  An 
Act  to  repeal  the  several  duties  payable  on  excise  licences 
inr  Chreal  Britain  and  Ireland,  and  to  impose  other'duties 
in  lieu  thereof,  and  to  amend  the  laws  for  granting  excise 
licences/  do  hereby  license  and  empower  Blanch  Overing" 
ton,  living  at  and  in  the  parish  of  Portsea,  in  the  county 
of  Hants,  and  within  the  said  collection,  and  being  a 
brewer  of  beer  for  sale,  and  having  taken  out  and  paid  for 
a  licence  to  brew,  at  and  after  the  rate  of  2/.  at  the  least, 
to  retail  strong  beer  which  he  or  they  shall  brew  and  be 
charged  with  duty  thereon,  to  be  consumed  elsewhere 
thjm  oa  such  premises,  (that  is  to  say),  to  retail  the  same 
at  and  from  Portsea  aforesaid,  but  not  elsewhere,  and  not 
to  sell  any  beer  to  be  drunk  or  consumed  upon  the  premi- 
ses where  sold,  or  in  any  shop,  house,  outhouse,  yard, 
garden,  orchard,  or  other  place  adjoining  the  same,  or  be* 
longing  to»  or  occupied  by  the  said  Blanch  Overington,  or 
on  which,  he  hath  or  shall  have  any  concern  from  the  day 
of  the  date  hereof  until  and  upon  the  10th  day  of  October 
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CASES  IN  THE  EXCHEQUER, 


Revenue, 
1»29. 


Att.  Gen. 

V. 
OVERINGTO.**. 


next  ensuing,  he  having  paid  the  sum  of  5/.  5f •  for  this  li- 
cence to  the  said  collector  of  excise.  Dated  the  llth  day 
of  Ociober,  1828/' 

Under  the  above  ficencCi  the  defendant  retailed  on  the 
severals  days  mentioned  in  the  information  from  such 
place  so  entered  by  him  in  Porisea  strong  beer  brewed  by 
him  at  his  brewery  at  Wickham  aforesaid,  to  be  drunk  or 
consumed  elsewhere. 

On  the  10th  o{  November,  18S8,  the  defendant  made 
entry  of  another  retail  brewery,  situate  in  the  city  of  Chi- 
cheater;  and,  on  the  same  day,  took  out  a  licence  as  a  brewer 
to  brew,  and  another  licence  to  retail  strong  beer  brewed, 
and  charged  with  the  duty,  by  him  at  and  from  a  certain 
place,  being  part  of  his  entered  brewery  premises  at  Chi- 
Chester,  such  place  not  being  situated  in  an  adjoining  city 
or  market  town  to  his  brewery  at  Wickham;  of  which  en- 
try and  licence  the  following  are  copies: 

Copy  of  Entry. 

**  I  hereby  make  entry  of  a  retail  brewery  situated  in  the 
parish  of  St.  Martin,  in  the  city  of  Chichester,  containing 
one  copper  and  one  mash  tub,  and  also  of  three  rooms  for 
storing  and  selling  beer,  which  rooms  are  marked  with  the 
letter  B,  and  also  are  numbered,  1,  2,  and  3;  also  two  fer- 
menting tuns  placed  in  the  «tore  room.  No.  8.  Witness, 
&c.,  the  10th  day  of  November,  1828. 

Blanch  Overingi^.^ 


Copy  of  the  Defendant's  Licence  as  a  Retail  Brewer. 

"  Chichester,  3rd  Division. 
"  Brewer's  Licence. 

We,  whose  names  are  hereunto  subscribed, 
and  seals  set,  being  the  collector  of  Excise  of  Hants  Col- 
lection, and  the  supervisor  of  Excise  of  Chichester  Dis> 
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trict,  within  the  said  collection,  in  pursuance  of  an  act  of 
Parliament,  made  and  passed  in  the  6th  year  of  the  reign 
of  hb  Majesty  King  George  the  Fourth,  intituled,  'An  Ajct 
to  repeal  the  several  duties  payahle  on  excise  licences  in 
Chrec^  Britain  and  Ireland,  and  to  impose  other  duties  in 
lieu  thereof,  and  to  amend  the  laws  for  granting  excise  li« 
cences,'  do  hereby  license  and  empower  Blanch  Oter^ 
ingion,  living  at  Chichester ,  in  the  parish  of  St.  Martin, 
in  the  county  of  Sussex,  and  within  the  said  collection, 
to  exercise  or  carry  on  the  trade  or  business  of  a  retail 
brewer,  at  Chichester  aforesaid  (as  described  by  the  entry 
of  the  said  trader,  dated  the  10th  day  of  November,  \9SiS, 
for  carrying  on  therein  the  said  trade  or  business,  and  as 
only  one  separate  and  distinct  set  of  premises,  all  adjoin- 
ing, or  contiguous  to, each  other,  and  situate  in  one  place, 
and  held  together,  foi:  the  same  trade  or  business),  but  not 
elsewhere,  from  the  day  of  the  date  hereof,  until  and  upon 
the  10th  day  of  October  next  ensuing,  he  having  paid  the 
sum  of  \0s.  for  this  licence  to  the  said  collector  of  ex- 
cise; and  having,  within  ten  days  after  the  10th  day  of 
October  next,  to  pay  such  furtber  additional  sum  as  shall 
amount  to  the  duty  imposed  on  licences,  according  to  the 
number  of  barrek  of  beer  brewed  within  the  preceding 
year  or  period  for  which  this  licence  is  granted.  Dated 
this  10th  day  of  December,  in  the  year  of  our  Lord, 
1828." 


RevemtCf 
1829. 


Att.-Gen. 
r. 

OVCRINQTOM. 


Copjf  of  the  Dtfemlanfs  Licence  as  a  Retail  Brewer, 

"  Chichestery  3rd  Division, 
"  Bretoers  Retail  Licence^ 

We,  whose  names  are  hereunto  subscribed, 
and  seals  set,  being  the  collector  of  Excise  of  Hants  Col- 
lection, and  the  supervisor  of  Excise  of  Chichester  Dis- 
trict, within  the  said  collection,  in  pursuance  of  an  act  of 
Parliament,  made  and  passed  in  the  6th  year  of  the  reign 
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Revenue,  of  his  Majesty  King  George  the  Fourth,  intituled,  *  An  Act 
'  ^  to  repeal  the  several  duties  payable  on  excise  licences  in 
Att.-Gbm.  Great  Britain  and  Ireland^  and  to  impose  other  duties  in 
OvEBiNOTON.  lieu  tiiereof,  and  to  amend  other  laws  for  granting  excise 
licences/  do  hereby  license  and  empower  Blanch  Over^ 
ington,  living  at  Chichester,  in  die  parish  of  St.  Martin^ 
in  the  county  of  Sussex^  and  within  the  said  collection 
(and  being  a  brewer  of  beer  for  sale,  and  having  taken  out 
and  pud  for  a  licence  to  brew  at  and  after  the  rate  of  5^ 
at  tiie  least),  to  retail  strong  beer,  which  he  or  they  shall 
brew,  and  be  charged  with  duty  thereon,  to  be  consumed 
elsewhere  than  on  such  premises,  (that  is  to  say),  to  retail 
tile  same  Utt  and  from  Chichester  aforesaid,  (being  part  of 
the  entered  brewery  premises  of  the  said  trader,  as  de^ 
scribed  by  the  entry,  dated  the  10th  day  of  November^ 
I6S8),  but  not  elsewhere;  and  not  to  sell  any  beer  to  be 
drunk  or  consumed  im  the  premises  where  sold,  or  in  any 
shop,  house,  outhouse^  yard,  garden,  orchard,  or  other 
place  adjoining  the  same,  dr  belcmging  to,  or  occupied  by 
the  said  Blanch  Overington^  or  in  whith  he  hath  or  dhall 
have  any  concern,  from  the  day  of  the  date  thereof,  until 
And  upon  the  10th  day  of  October  next  ensuing;  he  having 
paid  the  sum  o{6L  5i.  for  this  licence  to  the  said  collec- 
tor of  excise.  Dated  the  10th  day  of  November,  anno 
Domini,  \828:* 

On  the  12th  November,  1828,  the  defendant,  in  order 
to  raise  fairly  the  question,  upon  the  true  construction  of 
the  Stat.  5  Geo.  4,  cap.  54,  began  brewing  at  his  retail 
brewery,  at  Chichester,  and  brewed  four  barrels,  two 
firkins,  six  gallons,  of  btrong  beer,  which,  up  to  the  time 
that  the  information  was  filed,  was  the  only  brewing  he 
had  brewed  at  his  brewery  at  Chichester, 

The  writ  of  subpcena  was  tested  on  the  last  day  of  Mi*- 
chaelmas  Term;  1828. 

Of  the  strong  beer  brewed  by.  the  defendant,  at  his 


mCHAFXMAS  T£RM«  10  GEO.  IV. 


447 


brewery  at  Wickham  aforesaid,  he  aent,  at  other  timea, 
several  barrels  to  the  place  entered  by  him  atPartseas  for 
retailing  it;  and  also,  at  different  times,  several  barrels,  of 
such  beer  so  brewed  by  him  at  Wickham  i^bpesud,  to  his 
brewery,  and  to  the  place  at  CMehest&r^  of  which  he  had 
made  entry  for  retailing  as  aforesaid,  (being  part  of  such 
brewery  at  CAichesier),  and  at  which  he  was  licensed  to 
sell  beer  as  aforesaid;  and  which  beer,  so  brewed  at 
Wickham  as  aforesaid,  having  been  received  by  the  de- 
fendant at  Pofisea  and  Chichester ^  part  thereof  was,  on 
the  several  days  and  times  mentioned  in  the  information,, 
and  subsequently  to  such  commencement  of  brewing  at  his 
retail  brewery  at  Chichester,  retailed  and  sold  by  him  as 
follows,  viz,  part  thereof  at  Portsea,  and  another  j)art 
thereof  at  Chichester ,  at  the  respective  places  so  entered 
by  the  defendant,  and  for  which  licences  had  been  so 
granted  to  him  as  aforesaid. 

The  question  for  the  consideration  of  the  Court  w^s^ 
whether  the  defendant  was  Iiable>  under  die  provisions  of 
the  Stat.  5  Oeo,  4,  c.  54,  or  any  other  act  of  Parliament,  to 
any  penalty  for  retailing  the  beer  brewed  by  him  at  Wick- 
ham^  at  any  oither  place  than  at  the  place  entered  by  him 
for  that  purpose  at  Portsea, 

If  the  Court  should  be  of  opinion,  that  the  defendant 
was  so  liable  for  retailing  and  selling  his  beer  brewed  by 
him  at  Wickham,  at  and  from  his  premises  at  Chichester, 
aa  well  as  at  and  from  his  premises  at  Portsea,  then  the 
verdict  was  to  stand;  but  if  the  Court  should  be  of  opin- 
ion, that  the  defendant  could  legally  do  so,  then  the  ver- 
dict for  the  King  was  to  be  set  aside,  and  a  verdict  enter- 
ed for  the  defendant. 


Heoenutt 
1829. 


Att.-Gen. 

0. 
OVERINUTON* 


WaUon,  for  the  Crown. — The  question  in  this  case  b, 

whether  the  defendant  is  authorized  to  sell  by  retail,  at 

Chichester  and  Portsea,  the  strong  beer  brewed  by  him  at 

Wickham.    It  b  not  disputed,  that  he  may  retail  at  Port- 
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e*sas  IR  TUB  KXCHBQUER, 


1829. 


OvsftiNaTOia. 


lea  the  beer  brewed  by  him  at  Wwkhmm,  moAwk  CkkkcMier 
the  beer  brewed  there ;  but  the  questicn  is,  whether  he 
msy  retail  at  both  those  pkces  the  beer  brewed  at  fFick-^ 
ham.  Thia  depends  upon  the  constnsction  of  the  6th  (a) 
and  7th  {b)  sections  of  the  stat.  5  Gto.  4v  c  54;  to  un- 


(a)  Which  eiiact9,-^'*That  it  shall 
and  may  be  lawful  for  any  brewer 
or  brewers  of  strong  beer  only,  in 
Great  Britain^  for  sale,  who  shall 
have  taken  out  and  paid  for  his, 
her,  or  their,  licence  to  brew  at  and 
after  the  rate  of  two  pounds  at  the 
least,  to  retail  such  beer  from  the 
premises  where  such  beer  is  or  has 
been  brewed;  and  for  any  person, 
not  being  a  brewer  of  beer,  either 
for  sale   or  private  use,  to   sell 
strong  beer  only,  brewed  by  any 
other  brewer,  in  casks,  containing 
not  less  than  five  gallons,  or  in  not 
less  than  two  dozen  reputed  quart 
bottles  at  onetime,  upon  such  brew- 
er or  other  person,  respectively,  tak- 
ing out,  under  the  provisions  of  this 
act,  such  respective  Excise  licence 
for  that  purpose,  as  before-men-- 
tioned ;  which  licence  shall  be  grant- 
ed in  manner  hereinafter  mention- 
ed, &c.;  provided,   that  no  such 
licence  shall  authorize  such  brewer 
or  brewers,  or  other  person  or  per- 
sons, taking  out  any  such  licence 
respectively  as  aforesaid,  to  sell  any 
table-beer,  or  any  beer  to  be  drank 
or  consumed  upon  the  premises 
where  sold,  or  in  any  shop,  house, 
outhouse,  yard,  garden,  orchard,  or 
other  place  adjoining  the  same,  or 
belonging  to  or  occupied  by  the 
person  or  persons  taking  out  such 
licence,  or  selling  such  beer,  or 
in  which  he,  she,  or  they,    shall 


have  any  concern,  or  to  sell,  deal 
in,  or  retail,  any  other  beer  what- 
soever, or  in  any  odier  manner 
whatsoever  than  respectively  as 
aforesaid;  or  shall  entide  any  such 
brewer  or  brewers,  or  odier  person 
or  persons,  to  any  licence  to  sell 
or  retail  cyder,  wine,  or  spirits." 

(6)  Which  enacts,— "That wher« 
the  entered  premises  for  brewing,  of 
any  brewer,  shall  be  situated  out  of 
a  city  or  naarket4own,  and  such 
brewer  shall,  by  reason  thereof^  not 
retail  beer,  or  be  licensed  as  afore- 
said to  retail  beer  from  such  brew- 
ery,  or  make  entry  for  any  part  of 
such  premises  for  that  purpose,  it 
shall  and  may  be  lawful  for  any 
such  brewer  or  brewers,  to  make 
entry  of  some  one  place,  room, 
storehouse,  cellar,  shop,  house,  or 
outhouse,  for  the  retail  of  beer,  in 
any  one  adjoining  dty  or  market- 
town;  and  to  take  out  a  licence  for, 
and  retail  therefrom,  the  strong 
beer  brewed  by  him,  her,  or  tibem, 
at  such  brewery  as  aforesaid,  to  be 
drunk  or  consumed  elsewhere ;  sub- 
ject,  nevertheless,  to  the  several 
provisions  and  penalties  herein  con- 
tained and  imposed,  rdating  to 
brewers  retailing  beer  from  the  pre- 
mises where  brewed:  Provided, 
always,  that  no  retail  brewer,  not 
being  duly  licensed  to  sell  beer,  as 
a  keeper  of  a  common  inn,*  ale- 
house, or  victualling-house,  shall 
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derstand  which  correctly,  it  may  be  necessary  shortly  to       lUiremie, 
advert  to  the  introduction  and  objects  of  that  statute. 


Formerly,  two  kinds  of  beer  only  were  allowed  to  be 
brewed  and  sold,  and  those  only  in  casks,  containing  four  orBBiNGTON. 
gallons  and  a  half,  except  by  licensed  pobiieans  brewing 
their  own  beer.  By  the  intermediate  beer  act,  4  Geo.  4, 
c.  51  (a),  a  particular  qpiafity  of  beer  was  allowed  to  be  re- 
tailed by  the  brewers  of  that  particular  quality,  to  be  con- 
sumed off  the  premises.  And  with  the  same  view  the 
present  statute  was  passed  to  authorize  brewers  of  strong 
beer  to  retiul,  under  certain  regulations.  This  act  (ss.  1 
&  S),  after  repealing  former  licences  &c.,  imposes  licence 
duties  on  the  brewer  for  sale,  on  the  retail  brewer,  on 
publicans,  and  on  dealers  in  beer  not  brewers.  By  these 
provisions  the  brewer,  who  proposes  also  to  be  a  retailer, 
must  take  out,  as  well  a  brewer's  licence,  as  a  licence  to 
retail ;  and  then,  as  to  the  extent  and  effect  of  the  latter 
licence,  come  the  sections  upon  which  this  question  turns. 
Now,  the  expressions  used  in  those  sections  are  clear  and 
without  doubt*  The  6th  section  gives  the  privilege  of  re- 
taiBng  in  these  terms : — "  That  the  brewer  of  strong  beer, 
who  has  paid  two  pounds  for  his  brewing  licence,  shall  re- 
tail such  beer  frcHn  the  premises  where  such  beer  is  or  has 
been  brewed,**  on  taking  out  a  licence.  This  certainly 
confines  the  brewer^  retailing  from  his  brewery  premises, 
to  the  sale  of  that  beer  only  which  is  brewed  on  the  pre- 
mises from  whence  it  is  retailed,  and  he  is  not  by  this 
section  entitled  to  have  any  other -place  of  sale  than  the 
brewery;  nor  to  bring  to  the  brewery  for  retailing,  beer 
brewed  elsewhere.  Indeed,  to  do  so,  would  entrench  upon 


d€al  in  or  sell  any  table-beer,  or 
any  beer,  except  tbe  strong  beer, 
which  he  or  they  shall  brew,  and 
be  charged  with  the  duty  thereon, 
or  shall,  at  any  one  time,  use,  em- 
ploy, or  consume,  any  less  quantity 


than  sixteen  bushels  of  malt  at  any 
one  brewing,  upon  pain  of  forfeit- 
ing for  .each  and  every  such  offence 
the  sum  of  one  hundred  pounds/' 
(a)  Altered  by  6  Geo,  A,  c.  58. 
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the  next  class  of  persons  named«  viz.  the  beer  deakr,  not 
lofeing  himself  a  brewer,  who  may  sell  strong  beer  bcewed 
hy  any  other  brewer.     But,  it  may  happen,  that  some 
brewers  have  premises  situated  out  of  a  market  town,  so 
that  they  may  have  upon  their  premises  no  opportunity 
for  a  retail  trade.    To  obviate  this  difficnky,  and  to  place 
the  brewer,  whose  premises  are  so  situated,  upon  an  equa- 
lity with  others,  who  have  the  advantage  of  the  tcade  of 
a  city  or  market  town,   the  7th  section  gives  the  country 
brewer,  who  shall  not  retail  from  his  brewery,  the  privi- 
lege to  enter  some  one  plaee  for  the  retail  of  beer  at  any 
one  city  or  market  town,  and  to  take  ont  a  licence  for, 
and  retail  therefrom^  the  strong,  beer  brewed  by  Urn 
at  such  brewery.     No  advantage,  however,  is  given  by 
this  clause  to  the  country^  brewer,  oyer  the  brewer  whose 
premises  are  situate  m  a  city  or  market  town.    The  town 
brewer  can  only  retail  from  his  prembes  the  beer  there 
brewed,  and  the  country  brewer  by  entering  one  place  in 
one  adjoining  town,^  and  retailing  therefrom  the  beer 
brewed  in  his  country  brewery,  is  exactly  in  the  same  si^ 
tnation,  the  one  place  of  retail  being  substituted  as  to  the 
sale  of  the  commodity  for  the  brewery  preunses.  To  hold, 
diat  the  defendant  might  retail  at  PorUea  and  Chiektster 
the  beer  brewed  by  him  at  Wickham^  would  give  him  a 
manifest  advantage  over  the  other  brewers  at  Poriseaf 
Chichester^  and  the  adjoining  towns;  for,  whilst  they 
wonld  be  restricted  to  retail  from  their  brewery  premises 
only,  he  might  have  retail  establishments  for  hia  Wiekkam 
beer,  not  only  at  Porisea  and  Chichester^  but  at  every 
other  market  town  near ;  for,  if  he  may  have  more  than 
one  place  of  retail,  there  is  no  limit  to  the  number*  Upon 
the  construction  of  these  sections,  the  establishments  at 
Wichham  and  Portsea,  and  at  Chichester ^  must  be  taken  to 
be  two  separate  establishments,  and  the  defendant  a  distinct 
trader  at  each. '  The  beer  brewed  at  Wiekham  can  only 
be  retailed  at  PortseOf  and  that  brewed  at  Chichester  can 
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only  be  retailed  there.  Indeed,  the  defendant  has  designated  JUvenue, 
himself  as  a  separate  trader  at  Wickham  and  at  Chiehesier,  v...^_J^ 
by  taking  out  his  licence  for  the  former  place  as  a  brewer  Att.-gen. 
previously  in  trade,  and  by  taking  out  his  licence  at  Chiches-  overinqtov. 
ier  as  a  new  beginner,  paying  2l»  under  the  statute  5  Geo. 
4,  c.  64,  s.  9.  By  that  section  he  would  not  be  entitled  to 
renew  his  retail  licence  at  Chichester,  if  he  were  not  charg- 
ed with  duty  in  his  brewery  there  to  the  extent  of  one  hun**' 
dred  gallons;  and  he  could  not  resort  to  his  Wickham 
brewery  to  make  up  the  quantity,  because  the  statute  6 
Geo,  4,  c.  81,  s.  10^  requiring  separate  licences  for  separ* 
ate  premises,  provides,  that,  when  the  amount  or  rate  of 
licence  duty  depends  upon  the  quantity  of  goods  made  by 
the  person  to  whom  the  same  is  granted,  suich  quantity 
shall  be  computed  from  the  respective  goods  only  made  at 
the  premises  of  which  such  licence  is  granted,  and  shall 
not  include  gbods  made  by  such  person  at  any  other  place 
for  which  a  separate  licence  is  required.  If  this  construe* 
tion  be  corredt,  the  defendant  has  incurred  the  penalties 
stated  in  the  Information.  A  different  constrjicUon  would 
bear  heavily  ilpon  the  publicans,  who,  being  subject  to 
many  impositions,  are  likewise  entitled  to  many  privileges, 
the  principid  of  which  would,  by  the  conduct  pursued  by 
the  defendaiily  be  considerably  abridged. 

^dUersortf  for  the  defendant. — The  literal  construction  of 
the  6th  section  is  in  favour  of  the  defendant;  for  if,  for  the 
words  "  such  beer,**  the  words  '*  strong  beer  "  be  substitut- 
ed, it  will  run  thus : — that  it  may  be  lawful  for  any  brewer  of 
strong  beer  only  for  sale,  who  shall  have  taken  out  and  paid 
for  his  licence  to  brew  at  and  after  the  rate  of  two  pounds 
at  the  least,  to  retail  strong  beer  from  the  premises  where 
strong  beer  is  or  has  been  brewed.  If  properly  so  construed, 
the  words  wOl  extend  to  permit  a  person  who  is  a  brewer  of 
strong  beer  to  retail  strong  beer  on  his  premises,  wherever 
brewed,  because,  by  the  hypothesis,  strong  beer  has  been 
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brewed  there.     Bat  it  also  contains  a  proviso,  which  gtfes 
a  key  to  the  construction  of  the  whole.    The  section  ap- 
Att.-Gbh.     plies  to  brewers  of ''  strong  beer  only/*  It  b  said,  however, 

OTBftuiGTOK.  ^^  'Pply  ^i^  ^  ^^^^  ^^  '^^v'™  ^he  premises  where  that 
individual  beer  is  brewed ;  but  the  proviso  is,  that  no  sndi 
licence  shall  authorize  such  brewer,  &c.  taking  out  ai!(y 
sodi  licence  to  sell  any  table  beer,  or  any  beer  to  be  drunk 
upon  the  premises.  Now,  inasmuch  as  by  the  prelinnnary 
part  of  the  dause,  the  persons  included  within  it  are  brew- 
ers of  strong  beer  only,  it  is  manifest  that  such  persons 
could  only  have  table  beer  as  beer  not  brewed  upon  the 
preuMsea;  and  if  a  special  proviso  were  necessary  to  prevent 

the  sale  of  table  beer  which  must  be  brewed  off  the  pre- 
mises, it  fidlows,  that  strong  beer,  which  is  not  within  that 
proviso,  may  be  there  sold,  though  it  be  brewed  elsewhere. 
The  seventh  section  is  used  as  furnishing  a  construction  of 
the  sixth  sectimi.   But  that  section  is  confined  to  places  not 
being  retail  breweries,  and  does  not  apply  to  the  case  in  wluch 
the  same  person  has  two  retail  breweries.     It  must  be  re- 
membered, however,  that  this  information  is  for  selling  beer 
contrary  to  the  licence  of  the  defendant,  and,  therefore,  it 
is  material  that  thelicoioes  should  be  adverted  to.    Now, 
the  licence  does  not  eonfine  the  defendant  to  the  sale  oi 
beer  brewed  at.Ckiehesier,  and  not  elsewhere,  but  li- 
censes and  empowers  the  defendant  generally  to  retail 
strong  beer  which  he  shall  bren^  and  be  charged  widi  duty 
thereon.    It  is  not  alleged,  that  the  defendant  ever  sold 
beer  which  he  had  not  brewed,  or  upon  which  he  had  not 
been  charged  with  duty,  and,  therefore,  he  has  literaDy 
c<Hnplied  with  the  licence.    The  licence  may  also  be  cited 
to  shew  the  construction  which  the  Excise  have  put  up- 
on the  enactment,  for  the  authority  to  retail  beer  is  not 
limited  to  such  beer  only  as  is  brewed  upon  the  par- 
ticular premises,  but  is  personal  to  the  party,  only  limit- 
ing the  sale  to  such  beer  as  may  be  brewed  by  hiniy 
and  with  which  he  has  been  charged  with  duty.    Upon 
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^o  grounds^  therefore,  t^  defendant  ia  entitled  to  judg-       JUvnat, 
mwt^^Jirsit  upon  the  true  con«truction  of  the  jitAtule)     ^    ^^'  ^ 
—and,  secondly t  upon  the  words  of  the  licence;  for.  dU     att.-Gbii. 
though  that  may  not  be  consistent  with  the  act  of  Par- 
liament, stiU,  as  the  information  proceeds  upon  a  breach 
ef  the  Uoence,  if  the  defendant  has  acted  in  conformity 
with  the  licence,  he  will,  upon  this  information,  be  entided 
to  judgment. 

fFofton,  in  reply.T-The  officers  of  the  E3(cisexsan  |pve 
no  greater  power  than  they  are  authorissed  to  give  by  the 
9Ct  of  Perliainent,  and,  therefore,  although  the  licence  .is 
general,  it  amounts  only  te  aliceAce  to  do  that  which  ^ay 
be  done  consistendy  with  the  statute;  and  the  only  ques- 
tion U«  ^at  is  the  tru^  c<mstructio];i  to  be  p.ut  upon 
that  statute?  It  is  9iuld  that  the  prcMriso  gives  a  key  to 
this  <cOnstr)icti<m,  bnt  the  answer  to  that  argument  is  furr 
niahed  by  the  I6th  section  .of  the  apt.  That  section  ex- 
empts firopB  the  operation  of  this  law,  fipplicable  to  new 
breweries,  persops  in  tr^e  before. the  passjng  of  the<act, 
end  wbQ#  before  then,  did  sell,  fx;<Hii  the  siMne  brewery, 
tabfe  and  s^ti^ong  beor.  By  the  6th  section,  these  persons 
are  authorized  to  retail  strong  beer,  but  not  table  beer, 
and  iJiie  4Qeoui)ts  for  the  proviso, 


The  Court  took  time  to  consider,  and  now  the  Lord 
Chief. Baron  delivered  the  judgment  of  the  Court,  as 

follows : — 

This,  case  was  brought  before  the  Court,  in  order  to 
obtain  out  opinion  upon  tjie  construction  of  the  statute 
5  Geo.  4,  c.  54,  an  act  relating  to  retail  brewers.  I  shall 
refer  more  particularly,  hereafter,  to  the  language  of  the 
act  itself;  but;  in  order  to  explain  what  I  ai>i  now  about 
to  say,  it  will  be  sufficient  to  state  generally^  that  brewers 
are  to  make  entry  of  their  brewery  premises;  and  that,  by 
this,  act,  it^  is  lawful  for  them  to  retail  from  the  premises 
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die  beer  brewed  on  the  premises^  upon  obtaining  a  licence 
for  that  purpose.    This  is  one  of  the  provisions  of  the 
act,  by  a  particular  clause;  and  by  another,  when  the 
brewery  is  situated  out  of  a  city  or  market  town,  as  in  that 
case  a  retail  trade  would  be  of  little  advantage  to  the 
brewer,  it  is  fawful  for  him,  upon  obtaining  a  licence  for 
that  purpose,  to  retail  from  some  one  place — ^the  word  one 
is  material  in  the  act — ^in  any  adjoining  city  or  market 
town,  the  strong  beer  brewed  by  him  at  a  brewery  not  in 
a  city  or  market  town.     Of  this  provision  the  defendant 
has  availed  himself.     He  is  a  brewer  at  a  place  called 
Wiekham,  and  that  not  being  in  a  market  town  or  city, 
be  has  obtained  a  licence  to  retail  the  beer  brewed  at 
Wiekham  in  a  neighbouring  market  town,  that  is,  at 
Partsea. .  He  has,  in  addition,  a  brewery  at  CAiekesier, 
some  distance  from  fFickham,  and  there  brews;  and  CAt- 
Chester  being  a  city  or  market  town,  he  obtains  a  licence 
to  retail  from  the  premises  of  that  brewery.     Now,  the 
question  will  be  found  to  turn  upon  the  language  of.  the 
two  sections  of  the  act  of  Parliament,  which  were  referred 
to  in  the  course  of  the  argument;  and,  in  order  to  state  the 
question  submitted  to  the  opinion  of  the  Court,  in  point  of 
fact,  it  is  necessary  to  remember  that  the  defendant  has 
sent  his  strong  beer,  brewed  at  Wiekham,  and  for  the  re- 
tail of  which  at  Porisea  he  has  obtained  a  licence,  to  bis 
premises  at  Chiche^er,  a  dbtinct  brewery;  and  having  ob- 
tained a  licence  to  retail  from  the  premises  at  Chiehe$ter, 
he  has  from  thence  retailed  the  beer  brewed  by  him  at 
Wiekham.    Then,  under  these  circumstances,  the  ques- 
tion for  the  consideration  of  the  Court  is,  whether  the 
defendant  is  liable,  under  the  provisions  of  this  act,  to  any 
penalty  for  retailing  the  beer  brewed  by  him  at  Wiekham, 
at  any  other  place  than  the  place  entered  by  him  for  that 
purpose  at  Portsea;  that  b,  whether  he  is  liable  for  re- 
tailing at  Chiehester  the  beer  brewed  by  him.  at  Wiekham, 
Portsea  being  the  only  place  where  it  is  permitted  to  him 


MICHAELMAS  TBRM,  10  6E0.  tV. 


455' 


to  retail  that  beer.  If  the  Court  shall  be  of  opinion  that 
the  defendant  is  so  liable  for  retailing  and  selling  his  beer, 
brewed  by  him  at  Wickham,  at  and  from  his  premises  at 
Ctnehester^  as  well  as  at  and  from  his  premises  at  Porisea^ 
then  the  verdict  is  to  stand  for  the  King;  but  if  the  Court 
shall  be  of  opinion  that  the  defendant  could  legally  do  so, 
then  the  verdict  is  to  be  entered  for  the  defendant* 

Nowj  it  has  been  admitted,  that  this  question  turns  up* 
on  the  construction  of  the  two  sections  of  the  act  to  which 
I  have  already  alluded.  The  first  (a)  is  in  these  words: 
**  That  it  shall  be  lawful  for  any  brewer  or  brewers  of 
strong  beer  only,  in  Great  Britain,  for  sale,  who  shall 
have  taken  out  and  paid  for  his,  her,  or  their  licence  to 
brew,  at  and  after  the  rate  of  two  pounds  at  the  least,  to 
retail  such  beer  from  the  premises  where  such  beer  is  or 
has  been  brewed.**  That  is  the  clause  which  gives  the  de- 
fendant authority  to  retail  the  beer  which  he  has  brewed, 
from  the  premises  where  it  is  brewed.  It  will  appear,  and 
it  was  so  argued,  and  very  properly  argued,  that  the  ques- 
tion turns  upon  the  construction  of  the  word  '^  such  :*'  whe- 
ther the  words,  *'  such  beer,"  mean  any  beer  of  that  de- 
scription, or  whether  they  mean  any  strong  beer,  or  beer 
brewed  at  the  particular  brewery  of  the  party  appointed 
for  the  retail  of  it  by  the  licence.  It  is  a  case  of  which 
much  cannot  be  made  by  argument,  but  it  seems  to  me,  and 
I  understand  that  all  my  learned  brothers  concur  in  that 
opinion,  that  **  such  beer,"  means  beer  brewed  upon  those 
premises.  It  can  mean  nothing  else,  it  does  not  mean  any 
beer  brewed  any  where  of  that  description,  but  it  means 
beer  brewed  upon  those  premises,  which  may  be  retailed 
upon  the  same  premises. 

The  next  clause  (ft)  is:  ''That,  when  the  entered 
premises  for  brewing  shall  be  situate  out  of  a  city  or 
market  town,  and  such  brewer  shall,  by  reason  thereof. 
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not  retail  beeri  or  be  licensed  as  aforesaid  to  retail  beer, 
it  shall  and  may  be  lawful  for  any  sitch  brewer  6r  brewers 
to  make  entry  of  some  one  .place,  room,  storehouse,  oellari 
shop,  house,  or  outhouse  for  the  retail  of  beer,  in  any  one 
adjoining  city  or  market  town,  and  to  take  out  a  licence 
for  and  retail  the  strong  beer  brewed  by  him  at  such 
brewery  as  aforesaid,  to  be  drunk  or  consunied  elsewhere, 
subject,  ncTertheiess,  to  the  aeveral  provisions  and  penal- 
ties herein  contained  and  imposed,  relating  to  brewers 
retailing  beer  from  the  premises  where  brewed/'    Now, 
this  whole  scheme  seems  to  mi6  to  be  quite  intelligible  and 
consistent.  Where  a  btewery  is  erected  in  a  place  of  con- 
siderable  population,  the  ei^cise  officers  may  license  a 
brewer  to  retail  from  those  premises  M  thut  place;  and  it 
is  worth  the  while  of  the  brewer  to  pay  for  a  licence  for 
that  purpose;  but,  when  it  id  not  in  such  a  city  or  market 
town,  then  the  brewer  may  apply  to  have  permission  to  re- 
tail his  beer  brewed  in  that  pla<^  in  some  neighbouring  dty 
or  market  town;  and  the  Legislattire  has. taken  particular 
care  to  express,  that  it  shall  be  only  on6  place,  only  one 
market  town  or  city.    The  words  of  the  act  expressly 
limit  it  to  one  place  in  one  neighbouring  city  or  market 
town.    It  is  impossible  that  words  can  be  stronger.    I 
thinks  therefore,  and  I  underiitand  that  we  are  all  agreed, 
that  the  defendant  is  not  warranted  by  either. of  these 
clauses  in  sending  beer  brewed  at  FR dtAom,  not  a  market 
town  or  city,  to  CMehester,  where  he  Jiaa  another  brewery, 
to  retail  that  beer  under  a  licence  which  ought  to  be  con- 
fined to  retail  beer  brewed  only  at  that  particidar  brewery 
at  Chichester.    We  think  .it  is  not  within  the  6th  section, 
which  gives  him  authority  to  sell  upon  the  spot  beer  there 
brewed,  because  .the  beer  in.  question  was  not   brewed 
there ;  and  it  is  not  within  the  7th  section,  because  he  baa 
already  got  all  the  authority  which  that  clause  gives  him, 
by  having  nominated  Portsea  as  the  place  of  retail  for  his 
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brewery  at  fViciham.  It  is  within  neither  of  these  clauses^ 
and  it  is  clearly  a  breach  of  this  act  of  Parliament. 

It  was  further  said,  that  the  licence  gives  him  authority 
to  retail  at  Chichester  the  beer  brewed  at  Wickham,  I 
admit  that  the  licence  is  not  quite  accurately  expressed^ 
it  may  be  somewhat  equivocal;  but  still  there  is  no  doubt 
but  that  tlie  defendant  was  perfectly  aware  of  the  mean- 
ing intended  to  be  conveyed ;  because,  as  I  understand  it, 
he  did  the  act  in  order  to  have  the  question  decided.  It 
vill  be  for  the  Crown  to  consider  whether  that  will  make 
any  difference  hereafter;  it  may  be  as  well  they  should  ex- 
press themselves  more  clearly^  but  it  is  only  equivocal ;  and, 
if  80,  it  must  be  construed  according  to  the  authority 
which  the  officers  derive  from  tlie  act  of  Parliament.  The 
language  of  the  particular  licence  to  retail  beer  from  Chi- 
ehesier,  which  the  defendant  contends  authorized  him  to 
do  this,  is  thus: — It  recites  his  having  a  brewery  at  C/U- 
Chester f  and  then  it  authorizes  and  empowers  him,  being 
a  brewer,  at  and  after  the  rate  mentioned,  to  retail  strong 
beer,  which  he  or  they  shall  brew,  and  be  charged  with 
duty  thereon,  to  be  consumed  elsewhere  than  on  such  pre- 
mises ;  that  b  to  say,  to  retail  the  same  at  and  from  Chiches- 
ter aforesaid,  being  part  of  the  entered  brewing  premises. 
Now,  the  defendant  says,  that,  according  to  its  true  con- 
struction, the  licence  authorizes  him  to  send  his  beer  from 
Wickham  and  sell  it  at  Chichester.  If  we  were  not  in- 
formed of  what  was  the  object  of  the  act,  this  might  be 
construed  to  apply  to  beer  brewed  at  Chichester  only;  but, 
when  compared  with  the  statute,  and  considered  with  re- 
ference to  the  authority  under  which  the  licence  was  given, 
all  doubt  upon  the  subject  vanishes. 

We  are  of  opinion,  that  the  judgment  must  stand  for 
the  Crown  for  one  penalty. 

Judgment  for  the  Crown. 


Revenue, 


Att.-Gen. 

■    V, 
OVERINOTON. 


CASES  IN  THB  BXCHgaUBRj 


IN  THE  EXCHEQUER  CHAMBER. 

(In  Error  from  the  Court  ofKing^s  Bench)* 


Edwards  9#  Bbnnett. 

An^tant  DeBT  upoii  the  stotote  1 7  Geo.  9,  c.  3,  for  penalties*  The 

pointed  under  declaratbn  stated  that  die  phundff  below  (the  defend- 

St.Tf  wtit  ™*  '"  ^'"*^)  ^**  ™  mhaWtant  of  the  parish  of  A.,  in 

wMhin  the  ati-  the  countv  of  6.9  and  ^t,  before,  and  at  the  time  wheD, 

Uite  17  Oeo,  %f  J  9  »  » 

c.  s»  and  liable  &c.,  the  defendant  behyw  (the  plaintiff  in  error)  was  the 

wt^nd!!dL^  assistant  overseer  of  that  parish;  that  theretofore,  to 

tiientetoan  ^{^    ^n  j^^     |^(  g^    f^^  efaurchwatdens  and  overseers 

inhabitant  when  '  v  9 


lawfoiiy  de-  of  that  parish  made  a  certain  rate  for  die  relief  of  the 
u^ppointinent,  poor  of  that  parish,  which  rale  was  afterwards  and  be- 

fo  toke"t^1jr*  ^'^^*  *^'»  aM«>^ed  by  two  Justices  of  the  comity,  and  pub- 
the  poor,  or  have  Ushed  by  the  church wardens  and  overseers  of  the  poor, 
nty  to  have  the  &c. ;  and  that  afterwards*  and  at  a  reasonable  time  in  that 
^f^^^  ''^  ^e^^^U  to  wit,  &c.,  the  pkuitiff  below  requested  the  de- 
A  declaration   fendant  bclow,  as  such  assistant  overseer,  to  permit  Wm, 

for  penalties  un-  *     ■  j 

der  the  lutute  the  Said  plaintiff  below,  to  inspect  the  rate,  and  then  and 
aliegeTthat^he  there  tendered  him  Is.  for  the  same;  and  that*  although 
^"t^!^"-*"  *®  *^'**  defendant  below,  as  such  assistant  overseer,  then 
seer,  that  a  rate  and  there  had  the  rate  in  his  possession,  he  did  not,  nor 

was  duly  made  ,_  ._  •  m     %  •     *n%  m    t 

&C.,  and  that  would,  permit  the  said  plamtm  below  to  in8{)ect  it:  con* 
InLwS  eluding  with  a  claim  for  30/.  as  a  forfeiture  under  the  sto- 
at a  ftuon^h!   ^ute.     Plea— »f7  debet;  and  issue  thereon. 

time,  demanded  .        i       ^  i»    ir*     • 

an  inspection  of  The  case  was  twico  argued  m  the  Court  of  Kmgi 
tendered  u.;      Bench:  On  the  first  occasion,  upon  a  motion  for  a  new 

and  that,  al- 
though Ae  de- 
fendant, as  such  assistant  overseer,  had  the  rate  in  bis  possession,  lie  reAised  to  produce  it;  vhcic- 
by,  ^Lci^Held,  after  verdict,  that  it  was  i»iiffident,  because  the  allegation,  that  the  defendant  wu 
an  assistant  overseer,  could  only  be  proved  by  the  production  of  his  appointment,  in  whidi  his 
duties  must  be  specified ;  and  unless  it  had  appeared,  from  the  appointment,  that  he  had  a  general 
authority .te  take  care  of  the  poor,  or  a  limited  authority  to  have  the  1^  custody  of  the  rate,  the 
Judge  would  have  directed  the  Jury  te  find  a  verdict  for  the  defendant 
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(a);  and  upon  the  second^  upon   a  rule  to  arrest  i^^e*.  Chamber, 
judgment^  which  rule  was  discharged  (&)•  Upon  this  judg-       ^^^^* 
ment  the  defendant 
was  now  argued  by — 


a  wnt  of  error^  which      Eowarps 

Bbmmstt. 


Ludhw,  Seijt.,  for  the  plaintiff  in  error. — An  assistant 
orerseer  is  not  a  person  within  the  meaning  of  the  statute 
17  Geo.  9,  c.  3,  s.  3,  which  gives  the  penalty.  The  per- 
sons included  withm  that  statute  are, ''  churchwardens  and 
overseers  of  the  poor,  or  other  persons  authorized  to  take 
care  of  the  poor."  When  that  act  was  passed,  an  over- 
seer was  a  public  officer,  well  known  by  that  name,  the  dudes 
of  whose  office  were  perfectly  understood.  At  that  time, 
an  assistant  overseer  was  not  known  as  a  public  officer; 
for  it  was  then  illegal  to  pay  out  of  the  poor  rates  a  com- 
pensation to  a  deputy  who  might  discharge  the  duties  of 
the  prindpaL  By  the  statute  59  Geo,  S,  o.  IC,  s»  7,  as- 
sistant overseers  were  first  estaUished  (c).  The  officer 
so  appointed  is  not  a  churchwarden ;  so,  neither  is  he.  an 


(a)  2  M.  &  R.  482;  7  B.kC. 
586. 

(6)  8  B.  &  C.  702. 

(c)  Which  enacts— <<  That  it  shall 
be  lawful  for  the  inhabitants  of  any 
parish  in  vestry  assembled,  to  no*- 
niiiiate  asd  elect  any  diicrete  per- 
soo  or  persona  to  be  assistant  over- 
seer or  overseers  of  the  poor  of  such 
parish,  and  to  determine  and  speci- 
fy the  duties  to  be  by  them  execut- 
ed and  performed,  and  to  fix  auch 
yearly  salary  for  the  execution  of 
the  said  office^  as  shall  by  such  in- 
habitants in  vestry  be  thought  fit; 
and  it  shall  be  lawful  for  any  two  of 
his  Majesty's  Justices  of  the  Peace, 
and  they  are  hereby  empowered,  by 
warrant,  under  their  hands  and 
seals,  to  appoint  any  person  or 
persons  who  shall  be  so  nominated 


and  elected  to  be  assistant  overseer 
or  overseers  of  the  poor  for  such 
purposes,  and  with  such  salaiy  as 
shall  have  been  fixed  by  the  inhar 
bitants  in  vestry,  and  such  salary 
shall  be  paid  out  of  the  money 
raised  lor  the  relief  of  the  poor,  at 
such  time  and  in  such  manner  as 
shall  have  been  agreed  upon  be- 
tween the  inhabitants  in  vestry  and 
the  respective  persons  to  be  ap- 
pointed; and  every  person  to  be  so 
appointed  assistant  overseer,  shall 
be  and  he  is  hereby  authorized  and 
empowered  to  execute  all  such  of 
the  duties  of  the  office  of  overseer 
of  the  poor,  as  shall  in  the  warrant 
for  his  appointment  be  expressed, 
in  like  manner,  and  as  fully  to  all 
intents  and  purposes,  as  the  same 
may  be  executed  by  an  ordinary 
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ovmcer,  irindi  nems  an  overieer  in  an  unqnalified  sense,- 
a  complete  officer  under  llie  statute  of  EUz.;  for,  where 
a  word  of  dastiocl  Meaning  ootors  in  the  statute,  it  must 
be  taken  without  qualification.  An  assistant  overseer  will 
not  satisfy  that  definition.  He  is  not  an  additional  overseer, 
nor  a  deputy  overseer,  but  a  new  and  distinct  officer.  He 
need  not  be  a  substantial  householder;  he  is  not^  in  the 
first  instance  appointed  by  the  magistrates;  he  is  not 
compeDahle  to  take  office;  he  acts  under  a  contract  with 
the  vestry  at  a  salary,  which  contract  is  subsequently  ra- 
tified by  the  magistrates;  the  due  performance  of  his  du- 
ty is  secured  by  bond;  and  in  many  other  particulars 
he  differs  from  a  regular  overseer.  The  only  remaining 
term  within  which  he  can  be  included,  is,  a  person  au- 
thorised to  take  care  of  the  poor.  The  duties  of  an  as- 
sistant overseer  are  not  specifically  defined  by  law,  but 
vary  according  to  the  special  appointment  of  each  officer 
respectively.  The  persons  contemplated  by  these  words 
are,  guardians  of  the  poor,  chapelwardens,  and  persons 
who  have  authority  to  make  rates;  but  an  assistant  over- 
seer has  no  si|ch  power,  and  is  not,  therefore,  within  the 
act.  But,  admitting  that  he  may  be  liable,  as  a  person 
authorized  to  take  care  of  the  poor,  the  declaration  should 
charge  him  in  that  character,  and  expressly  aver  that  it 
was  the  duty  of  the  defendant  below,  as  assistant  overseer. 


overseer  of  the  poor;  and  every 
persot)  or  persons  so  appointed, 
shall  continue  to  be  an  assistant 
overseer  of  the  poor,  until  he  or 
they  shall  resign  such  office,  or 
until  his  or  their  appointment  sliall 
be  revoked  by  the  inhabitants  of 
the  parish  in  vestry  assembled,  and 
no  longer;  and  it  shall  be  lawful 
for  the  inhabitants  of  any  parisb, 
upon  the  nomination  and  election 
by  them  of  an  assistant  overseer  or 
overseers,  to  require  and  take  se- 
curity for  the  faithful  execution  of 


his  or  their  office  by  bond,  with  or 
without  a  surety  or  sureties,  and  io 
such  penalty  as  they  shall  think  fit; 
and  every  such  bond  shall  be  made 
to  the  churchwardens  and  overseers 
of  the  poor,  and  may,  on  any  breach 
of  the  condition  thereof,  be  put  in 
suit  by  and  in  the  names  of  tlie 
churchwardens  and  overseers  of  the 
poor  for  the  time  being,  by  the  di- 
rection of  the  vestry  or  select  ves- 
try, for  the  benefit  of  the  parish,  in 
the  manner  hereinafter  provided/* 
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to  produce  the  rate.    In  an  aetion  upon  a  'statute,  the  Etch,  chamherf 
pkintiff  must  aver  every  thing  which  is  requisite  to  entitle  ^  '  ^ 

liira  to  an  aetion.     Com.  Dig.  Aetion  upon  statute  {Am  S).      Edwards 
And  although,  after  verdict,  every  uitendment  must  be      bbrnet^. 
made,  yet,  nothing  eaa  be  presumed  but  what  is  express- 
ly stated  in  the  declaration,  or  what  is  necessarily  implied 
from  those  facts  which  are  stated.  Spiers  v.  Parker  (a); 
If,  tlien,  the  possession  of  the  rate,  as  assistant  overseer; 
famishes  a  necessary  implication,  that  it  was  his  duty  to 
permit  the  plaintiff  below  to  inspect  it,  the  declaration  is 
sufficient;  but  if  there  be  any  oth»  possible  purpose  for 
which  the  rate  might  be  in  his  possession,  it  is  insufficient, 
and  the  plaintiff  in  error  will  be  entitled  to  judgment 
Now,  there  are  many  assignable  causes,  for  which  he  might 
have  the  rate  in  his  possession.    He  might  have  it  for  the 
mere  purpose  of  collecting  the  rate;  or  he  might  have  a 
transitory  possession,  with  a  view  merely  to  deposit  it  in 
the  pariah  chest;  or  be  might  be  entrusted  widi  it  for  a 
specific  purpose,  excluding  the  duty  of  exhibiting  iti 
The  liability  attaches  upon  the  person  having  the  legal 
custody,  as  distinguished  from  the  mere  possession,  and  the 
legal  custody  is  subject  to  the  direction  of  the  vestry,  by 
statute  59  Geo.  3,  c.  69,  s.  6.    The  circumstances  from 
which  the  liability  arises,  must  be  expressly  alleged.    Up* 
on  this  subject  there  are  many  cases  to  which  it  will  be  un^ 
necessary  to  refer.    Amongst  others,  in  the  case  of  Short 
▼•  Prtdn  (6)  it  was  holden  that,  in   an   action  against 
a  farmer  of  the  post-horse  duties,  under  the  statute  9H 
Geo.  3,  c.  S6,  for  neglect  of  duty,  it  was  necessary  to 
aver  that  he  was  the  farmer  appointed  under  and  by  vir- 
tue of  that  act.     So,  in  Max  v.  Roberts  (c),  where  tfa^ 
defendants  being  owners  of  a  ship  at  Liverpool,  bound  on 
a  voyage  from  thence  to  Waietford,  the  jdaintiff  shipped 
goods  on  board,  to  be  carried  upon  the  said  voyage  by  the 
defendants,  and  to  be  delivered  at  W.  to  the  plaintiff*^ 

(a)  Per  BulUr,  J.,  1  T.  R.  145.         (6)  6  T.  R.  I6r^.         (r)  12  East,  89. 


462  CASES  IN  THE  EXCHEQUER, 

Kxch.  Chamber,  assigns;  and,  thereupoQi  the  plaintiff  insured  the  goods  at 
v^..^^^^  and  from  £r.  to  FF.,  and  then  averred  that  it  was  the  duty 
Edwards  of  the  defendants,  as  such  owners,  to  cause  the  ship  to 
Bknnstt.  proceed  on  the  Toyage  from  L»  to  W.  without  deviation, 
and  alleged  a  breach  of  such  duty,  by  their  causing  the  ship 
to  deviate  from  the  course  of  that  voyage,  after  which  she 
was  lost  with  the  goods,  and  the  plaintiff,  by  reason  of 
such  deviation,  lost  his  goods,  and  the  benefit  of  his  poli- 
cy, &c. ;  it  was  holden,  that  the  count  could  hot  be  main- 
tained, because  no  fact  was  alleged,  from  which  the  law 
could  imply  any  duty  in  the  defendants  with  respect  to 
the  goods.  And  in  Rex  v.  Everett  (a),  where  an  informa- 
tion stated  that  H,  was  a  person  employed  in  the  service 
of  the  customs,  and  that  it  was  his  duty,  as  such  person  so 
employed,  to  seize  certain  goods;  and  that  the  defendant 
offered  to  bribe  H.  to  violate  his  duty;  the  judgment  was 
arrested,  because,  inasmuch  as  it  was  not  the  duty  of  every 
person  employed  by  the  customs  to  seize  goods,  and  the 
count  did  not  shew  that  H.  was  a  person  whose  duty  it 
was  to  arrest  and  detain  such  goods,  it  was  bad. 

CampbeU,  for  the  defendant  in  error. — If  an  assistant 
overseer  were  not  liable  to  the  penalty  for  not  producing 
the  rate,  the  statute  would  be  repealed,  pro  tanio,  in 
every  case  in  which  the  rate  was  in  the  possession  of  the 
assistant  overseer;  for,  if  he  be  unpunishable  for  refusing 
to  produce  it,  and  the  overseer  be  excused  because  the 
rate  is  not  in  his  possession,  the  parishioner  would  be 
without  remedy.  An  assistant  overseer,  if  appointed  with 
all  the  powers  of  the  principal  officer,  is  within  the  pro- 
visions of  the  statute  17  Geo.  9.  The  office  is  the  same, 
and  the  only  difference  is,  the  mode  of  appointment ;  an 
assistant  overseer  is  a  species  merely  within  the  genus 
overseer.  Were  it  otherwise,  the  parish  would  be  with- 
out redress;  for  he  may  be  invested  with  all  the  powers 

{a)  2  M.  &  R.  35;  8  B.  &  C.  114. 
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of  the  principal  officer  without  incurring  his  liability.  Sxdt.  chamber. 
The  question,  therefore^  is,  whether  the  declaration  suf-  v^..^.^^^^ 
iiciently  shews  that  it  was  his  duty  to  produce  the  rate.  Edwards 
If  the  facts  be  alleged  from  which  the  duty  originates,  the  bbnnbtt. 
duty  itself  need  not  be  averred.  Upon  that  principle, 
the  case  of  The  King  v.  Everett  was  decided.  Now,  the 
Btatute  requires,  that  the  rate  should  be  produced;  and  in 
order  to  originate  the  duty,  it  is  only  necessary  to  shew 
that  he  had  possession  of  the  rate,  and  that  the  produc- 
tion was  demanded  at  a  reasonable  time.  It  is  said,  how- 
ever, that  he  might  have  had  possession  of  tlie  rate  for  a 
particular  purpose  merely,  as,  for  instancci  to  collect  the 
rates ;  and  that  he  cannot  be  bound  to  produce  it  to  all 
who  may  require  the  production.  Under  such  circum- 
stances, he  would  not  be  bound  to  produce  it,  because  the 
demand  would  not  be  reasonable.  He  could  not  have 
the  rate  in  his  possession,  except  as  overseer,  and  if  the 
production  were  demanded  at  a  reasonable  time,  be  was 
bound  to  produce  it.  In  Max  v.  Roberts^  the  facts  were 
not  stated,  from  which  the  duty  arose.  The  principle  to  be 
extracted  from  the  case  of  The  Kif^  v.  Everett  is,  that 
an  allegation  of  duty  is  insufficient,  unless  the  facts  be 
stated,  from  which  that  duty  arises ;  but  if  the  facts  be 
stated,  the  allegation  of  duty  is  immaterial.  That  case  is, 
therefore,  an  authority  for  the  defendant  in  error;  for 
here,  although  there  is  no  allegation  of  duty,  the  facts  are 
stated,  from  which  that  duty  may  be  inferred. 

LudloWf  Serjt.,  in  reply. — The  argument  for  the  plaintiff* 
in  error  would  not  tend  to  abrogate  or  dvade  the  statute; 
for,  although  the  assistant  overseer  may  not  be  liable  by  rea- 
son of  his  possession  merely,  the  party  who  had  the  legal 
custody  would  be  bound  to  produce  the  rate.  The  argu- 
ment for  the  defendant  in  error  proceeds  upon  the  fallacy 
of  confounding  the  mere  possession  with  the  legal  custody, 
upon  which  alone  the  liability  attaches. 
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fisek.  Chamber,      TiK0AL,  C.  J.—- In  the  arganeni  of  this  ease,  twoobjec* 
^     tiona  heve  been  taken.    The  Jirsi^  that  an  assistant  over- 
Edwards      aeer  is  not  within  the  statute  17  Geo*  2,  which  imposes  the 
jSbhn'btt.      penalty;  and  the  second,  assuming,  in  point  of  kW|  thst 
he  is  within  the  statute,  that  he  is  not  liable  upon  diis  re- 
cord.   After  hearing  the  arguments^  we  think  that  neither 
of  these  objections  can  pretail,  and  that  the  judgment  ought 
to  be  affirmed. 

. .  With  respect  to  the^rtl  objection^  the  words  of  the  sta^- 
tute  17  Geo.  2,  c.  3,  a.  3,  are: — ^Tbat|  if  any  church wardea 
or  oversea  of  the  poorv  or  other  person  authoriaied  aa  alGsKra- 
said,  (that  is,  authorized  to  take  careof  the-poor)^  rfiaU  not 
permit  any  inhabitant  or  parishioner  to  inspect  tlie  said 
rates,  or  shall  refuse  or  neglect  to  gife  copies  thereof  «s 
Aforesaid,  such  churchwarden  or  overseer,  or  other  person 
authorised  as  aforesaid,  for  every  such  offence  shall  forieit 
and  pay  to  the  party  aggrieved  the  sum  of  SOL,  to  be  sued 
for  and  recovered  by  action  of  debt,  bill,  pkint,  or  infor- 
mation in  any  of  his  Majesty's  Courts  of  Record.  .  It  is 
said^  that  an  assistant  overseer  does  not  come  within  either 
of  these  descriptions.  It  may  be  admitted,  that,  he  is  oot 
a  churchwarden  nor  an  overseer ;  but,  whether  he  be  or  he 
not  a  person  authorised  to  take  care  of  the  poor«  will  de- 
,pend  upon  the  nature  of  his  appointoient.  The  statute 
59  Geo*  3,  c.  lii,  8.-7,  under  which  heb  fippointed,  enacts, 
that  it  shall  be  lawful  for  the  inhabitanta  of  any  parish,  in 
vestry  assembled,  to  nominate. and  elect. any  discreet  per- 
son or  persons  to  be  assistant  overseer  or  overseers  of 
the  poor  of  such  parish,  and  to  determine  and  specify 
the  duties  to  be  by  him  or  them  executed  and  perform- 
ed, and  to  fix  such  yearly  salary  for  the  execution  of 
the  said  office  as  shall»  by  such  inhabitants,  in  vestry,  be 
thought  fit;,  and  it  shall  be  lawful  for  any  two  of  his 
Majesty's  Justices  of  the  Peace,  and  they  are  hereby  em- 
powered, by  warrant  under  their  hands  and  seals,  to  ap- 
point any  person  pr  persons,  who  shall  be  so  ntimiiiated 
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and  elected,  to  be  asaistabt  overaeor  or  oyerseers  of  the  &rc*.  Chamber, 
poor  for  such  purposes  and  with  such  salary  as  shall  have     s,...^^^ 
been  fixed  by  the  inhalnfants  in  vestry.     It  mast,  there-      bowa&ds 
fore,  depend  upon  the  words  of  his  appointment  whether     .^^^^^rr. 
an  asMstant  overseer  be  or  be  not  a  person  audiorifled>to 
take  care  of  the  poor;  and  if  they  are  large  enough  to  em- 
brace all  the  authority  of  the  superior  officer,  then,'  un- 
doubtedly, he  would  be,  withm  the  meaning  of  the  statute, 
a  person  authorized  to  take  care  of  the  poor,  and  liable  to 
the  penalty.    It  would  indeed  be  a  narrow  construction  of 
this  statute  to  confine  its  operation  to  such  officers  only  aa 
were  then  in  existence.    It  is  true,  that  it  could  not  at  the 
time  be  intended  to  apply  to  assistant  overseers,  because 
such  officers  were  not  then  known;  but  the  Legislature 
having  created  an  officer,  who  does  come  within  the  de- 
scription of  the  statute,  it  would  be  a  narrow  construction 
of  an  act,  which  is  not  merely  penal  but  remedial,  to  say 
that  such  an  officer  was  not  within  its  operation. 

But,  assuming  that  an  aJssistant  overseer  is  within  the 
terms  of  the  act,  still  it  is  said,  that,  upon  this  record,  the 
defendant  is  not  brought  within  its  operation.  Undoubted- 
ly, if  this  objection  had  beeii  taken  by  way  of  demurrer,  it 
must  have  prevailed ;  but,  upon  the  present  occasion,  the 
question  is,  whether,  after  verdict,  it  is  not  to  be  intended 
that  the  defendant  does  come  within  the  description  in 
the  statute.  I  have  already  adverted  to  the  statute  under 
which  an  assistant  overseer  is  appointed  ^  and  by  which  it 
appears  that  his  duty  is  defined  by  the  warrant  by  which  he 
b  appointed.  Now,  the  declaration  contains  an  allegation 
that  the  defendatit  is  an  assistant  overseer,  which  allega- 
tion could  not  be  proved,,  except  by  the  production  of  the 
appointment,  or  by  giving  secondary  evidence  of  its  con- 
tents. Without  adverting  to  any  other  allegation,  the 
Judge  who  had  the  warrant  of  appointment  before  him, 
would  direct  the  Jury  that  the  case  was  not  within  the 
statute,  unless  by  the  appointment  the  defendant  had 
authority  to  take  care  of  the  poor.     After  verdict  we 
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^^,_^^^J^  ant  was  such  as  would  satisfy  the  description  in  the  aet. 
Bdwaios  But  the  declaration  further  alleges,  that  the  defendant 
Bbmnett.  ^^  requested  to  produce  the  rate,  and  had  it  in  his 
possession  as  such  assistant  overseer*  At  all  events, 
therefore,  even  if,  by  his  appointment,  he  had  no  general 
authority  to  take  care  of  the  poor,  he  had  a  limited  au- 
thority, part  of  which  was,  to  have  the  custody  of  the  rate- 
books; because  we  cannot,  after  verdict,  intend  that  he 
had  the  book  in  his  possession,  otherwise  than  in  the  eze* 
cution  of  his  duty.  The  question,  therefore,  is,  whether, 
after  verdict,  it  must  not  be  intended  that  he  was  au- 
thorised to  have  care  of  the  poor,  or  that  it  was  his  duty 
to  have  the  custody  and  possession  of  these  books :  and  in 
either  view  of  this  case  the  declaration  would  be  suffi- 
cient* If  this  declaration  had  contained  an  allegation  that 
the  defendant  had  authority  to  take  care  of  the  poor,  no 
doubt  ooidd  exist;  but  as  it  isdoubtftd  whether  he  had  that 
or  a  more  limited  power,  and  as  the  Judge  must  have  di- 
rected the  Jury  to  find  for  the  defendant,  unless,  by  hk 
appointment,  he  came  within  the  description  of  the  statute, 
we  must,  after  verdict,  intend  that  he  had  either  a  gene- 
ral authority  to  take  care  of  the  poor,  or  a  limited  authority 
to  have  the  rightful  custody  of  the  books.  The  case  of 
The  King  v»  Everett  is  distinguishable  from  this.  By  the 
statute  upon  which  that  information  was  founded,  three 
classes  of  persons  were  authorized  to  seise  goods,  and  the 
officer  in  that  case  came  within  neither  of  these  classes. 
The  answer  to  that  case  is,  that  the  defendant  was  there 
charged  with  a  crime,  and  in  a  criminal  case  the  same  in- 
tendment ought  not  to  be  made. 

It  appears  to  us,  that,  on  neither  of  the  grounds,  should 
the  judgment  be  reversed ;  but,  on  the  contrary,  that  it 
should  be — 

Affirmed. 
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EXCHEQUER  CHAMBER  IN  EQUITY. 


July  2Mh^ 

Young,  Clerk  v.  Me&chamt.  Nov»  \2th. 

UlLLj  by  the  vicar  of  Layston^  in  the  county  of  Hert'  a  party  setting 

ford,  against  an  occupier,  for  an  account  and  satbfaction  "ion^from  5iSi- 

of  all  tithes,  great  and  small,  {c<»n  and  grain  only  except-  "** 'jjjl*^  ^^^ 

ed),  from  MiehaelfMiSi  1888.  •>  being  the  de- 

Tlie  defendant  admitted  the  institution  and  induction  of  «  priory  or  mo- 

the  plaintiff.    That  he  had  heen  informed,  and  beKeved,  SSm  if  which 

that  long  previously  to  the  endowment  of  the  vicarage,  the  ;^ere  excepted 

°  *  ^  from  the  eodow- 

cfaurch  and  rectory  otLayston  were  appropriated  and  be-  mem  of  the 
longed  to  the  priory  of  the  Holy  Trinity  in  London;  and  ]^^yc,  th^t 
that  at  the  time  of  the  endowment  of  the  vicarage  of  Lay-  ^;  ^^  «?»»- 

^         °  ^     ally  were  the 

ttan,  and  long  previously  thereto,  the  prior  and  canons  demesne  lands; 
of  the  said  priory  were  aeised  of  the  manor  of  Alswick,  sufficient  for 
and  of  (he  grange,  or  farm  and  land«  called  AUwick-HaU,  ^^^  Se'^ri^ry 
or  AUwick-Manor  -Grange,  or  Fttrm,  thereinafter  men-  h»d  a  manor 
tioned,  save  and  except  forty-seven  acres  and  a  haiT,  for-  parish;  that,  on 
merly  described  as  forty-nine  acres  and  nineteen  perches  *  monScries 
and  three-fourths  of  a  perch,  which  then  formed  part  of  the  manor  and 

*  *  lands  devolved 

the  «aid  farm^  cidled  AUmek-HaU,  and  were  thereinafter  to  the  Crown, 
mentioned  to  have  been  purchased  and  added  to  the  said  game,  together 
grange  or  farm;  and  the  defendant  had  been  informed,  ^i'iJi^^'Jf^^S'Ji 
and  believed,  that,  at  the  time  of  the  endowment  of  the  persons  under 
vicarage,  the  said  grange  or  farm  called  Ahwick-HaUi  fendant  claimed 
with  the  exception  of  the  forty-seven  acres  and  a  half,  or  th^*de*endan^^^^ 
forty-nine  acres  and  nineteen  perches  and  three-fourths  of  &nn  was  known 

•'  *■  .  ^  by  the  name  of 

a  perch,  formed  part  of  the  demesne  landa  of  the  priory;  the  Manor 
and  that,  in  the  endowment  of  the  vicarage  otLaygton  of  itwuiMUted/ 

•  meant  the  de- 
mesne lands : 
and,  iliereferc,  where  a  ddendant  setup  such  an  exemption,  but  did  not  actudly  prove  that  his  lands 
woe  the  demetoe,  and  there  mm  evidence  of  the  reodpt  for  a  •century  paet  of  a  composiition  for 
titbcs  for  the  farm  In  question,  though  alleged  by  the  defendant  to  be  paid  for  a  part  of  tiie  farm 
onl|r,  wlddi  he  mUmktuA  sot  lo%e  <denesiie  lands ;— The  Cewt  deefecd  an  account,  with  costs. 
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Etch,  Ck.  Im  Eq,  the  vicarial  tithes  of  the  said  parish,  the  demesne  lands  of 
>. '        '  .     the  said  priory  within  the  same  were  specially  excepted 
YouNQ        out  of  such  endowment,  so  as  not  to  be  made  subject  to 
Merchant.     ^^^  payment  of  such  vicarial  or  small  tithes;  and  the  de- 
fendant, therefore,  denied,  to  the  best  of  his  knowledge 
and  behef ,  that  the  plaintiff,  as  vicar,  was,  by  endowment, 

# 

prescription,  or  any  other  means,  entitled  to  the  tithes  of 
all  or  any  titheable  matters  or  things  whatsoever,  yearly 
growing,  renewing,  arising,  and  increasing,  in  or  upon  the 
said  grange  or  farm  and  lands  of  Alswick  aforesaid,  except 
the  said  forty-seven  acres  and  a  half,  or  forty-nine  acres 
and  nineteen  perches  and  three-fourths  of  a  perch,  or  any 
lands  whatsoever  which,  at  the  time  of  the  said  endowment, 
were  part  of  the  demesne  lands  of  the  said  priory,  no 
tithes  or  composition  for  tithes  having  been  paid  at  any 
time  to  the  knowledge  ori>elief  of  the  defendant,  except 
for  the  said  forty-seven  acres  and  a  half,  or  forty-nine 
acres  and  nineteen  perches  and  three-fourths  of  a  perch, 
and  except  also  as  thereinafter  mentioned,  for  or  in  re- 
spect of  the  said  grange,  or  farm  and  lands,  or  any  part 
thereof. 

The  defendant  admitted  his  occupation  of  a  farm  and 
lands  called  or  known  by  the  name  of  Alswick^Manar 
Grange,  or  Farm,  or  Alstvick-HaU,  being  the  manor, 
grange,  or  farm  and  lands  thereinbefore  mentioned;  and 
that  so  much  of  the  said  fium  as  was  situate  within  the 
said  parish  of  Laysian,  or  the  titheable  places  thereof, 
consisted,  (including  the  site  of  the  farm-house  and  build- 
ings, and  the  yard  and  garden),  of  S83  acres  or  thereabouts ; 
and  that  the  whole  of  the  said  38S  acres  or  thereabouts, 
with  the  exception  of  the  aforesaid  forty-seven  acres  and 
a  half,  or  forty-nine  acres  and  nineteen  perches  and  three- 
fourths  of  a  perch,  at  the  time  of  the  endowment  of  the 
said  vicarage,  were  part  and  parcel  of  the  said  grange,  or 
farm  and  lands,  called  Alswiek-Hall,  or  Alswick-Manor 
Grange,  or  Farm,  and,  at  the  time  last  aforesaid,  were  part 
of  the  demesne  lands  of  the  said  priory,  and  therefore  not 
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subject  to  the  payment  of  tithes  to  the  plaintiff  as  vicar  of  Exch.c%inEq. 
the  said  parish.  ^ 

That,  in  the  2Srd  year  of  King  Henry  the  8th,  the  then  youno 
prior  of  the  mohastery  or  priory  of  the  Holy  Trinity,  or  merchant. 
Christ  Church,  in  London,  and  the  canons  of  the  same 
bouse,  by  deed,  under  their  conventual  seal,  gave  and 
granted  unto  the  said  King  Henry  the  8th,  his  heirs  and 
successors,  all  the  said  monastery  and  priory,  and  all  lands, 
tenements,  and  hereditaments  thereto  belonging;  which 
said  deed  was  afterwards  confirmed  by  an  act  of  Parliament 
passed  in  the  25th  year  of  the  reign  of  the  said  King 
Henry  the  8th;  and  that,  at  the  time  of  such  grant  or  sur- 
render as  aforesaid  by  the  said  prior  and  canons  of  all 
their  possessions  to  the  said  King  Henry  the  8th,  the  said 
manor,  and  the  said  grange,  farm,  and  lands  of  Alstoick 
respectively,  except  the  said  forty-seven  acres  and  a  half, 
or  forty-nine  acres  and  nineteen  perches  and  three-fourths 
of  a  perch,  belonged  to  and  formed  part  of  the  demesne 
lands  of  the  said  priory,  and  passed  by  the  said  grant  or 
surrender  to  the  said  King  Henry  the  8th,  and  were  after- 
wards gi^anted  by  him  to  one  Thomcts  Gray;  and  that 
afterwards,  and  in  or  about  the  year  1581,  the  same  be- 
came the  property  of  one  John  Crouch,  to  whom  they  were 
conveyed  in  fee;  and  that  the  said  John  Crouch,  in  or 
about  the  year  1587,  purchased  the  said  forty-seven  acres 
and  a  half,  then  called  forty-nine  acres  and  nineteen 
perches  and  three-fourths  of  a  perch,  of  one  Michael  Har- 
ris  and  Margaret  his  wife,  by  whom  the  same  were  con- 
veyed to  him  in  fee;  and  the  said  forty-seven  acres  and  a 
half  or  forty-nine  acres  and  nineteen  perches  and  three- 
fourths  of  a  perch  became  annexed  to  the  said  grange,  or 
farm  and  lands,  called  AUmok-Hallj  and  that  the  said 
grange,  or  farm  and  lands,  including  the  said  forty-seven 
acres  and  a  half,  or  forty-nine  acres  and  nineteen  perches 
and  three-fourths  of  a  perch,  by  divers  conveyances,  acts^ 
and  assurances  in  the  law,  became  the  property  of  John 
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Exch,Ch,inEq.  ArchcT  HowbUm.  Esq..  under  whom  the  defendant  held 
-     the  said   farm,  called  Alswick-Hall,  or  AhwichMamr 
YooHo        Grange^  or  Farm;  but  that,  under  and  by  virtue  of  an 
Mbrchant.     Act  far  inclosing  certain  lands  in  the  parish  of  Great  Hot- 
memd,  and  the  powers  thereby  given  to  the  commissioneis 
to  make  exchanges,  some  pieces  or  parcek  of  land,  as  well 
of  the  said  forty-seven  acres  and  a  half,  or  forty-nine  acres 
and  nineteen  perches  and  three-fourths  of  a  perch,  as  of 
the  other  x>art8  of  the  said  grange  or  fanny  were  taken 
herefrom,  and  other  allotments  made  in  lieu  of  or  in  ex- 
change for  the  same. 

The  defendant  admitted  his  perception  of  titfaeable 
matters,  and  tihat  the  plaintiff  was  entided  to  the  tithes  of 
certain  of  the  said  titheable  matters  and  things,  that  is  to 
say,  to  sadi  of  the  said  titheable  matters  and  things  as 
were  growing,  renewing,  arising,  or  increasing  upon  so 
much  and  such  part  of  the  lands  situate  in  the  said  parish 
of  Laysion^  in  the  occupation  of  the  defendant,  as  were 
not  part  of  the  demesne  lands  of  the  said  priory  at  the 
time  of  the  endowment  of  the  said  vicarage,  and  consistiDg 
of  forty-seven  acres  and  a  half,  or  forty-nine  acr^  and 
nineteen  perches  and  three^burths  of  a  perch,  or  die 
lands  given  in  exchange  for  some  part  thereof  as  afore- 
said; but  in  regard  to  die  tithes  of  die  said  tidieable  mat- 
ters and  things  growing,  arising,  or  increasing  upon  the 
xemainder  of  the  said  grange,  or  form  and  lands,  and  which, 
at  the  time  of  the  said  endowment,  were  part  of  the  de- 
mesne lands  of  the  said  priory,  the  defendant  insisted,  that 
the  pfadntiff  had  too  right  or  title  thereto,  or  to  have 
die  same  set  out  and  rendered  to  him,  die  said  demesne 
lands  having  bem  exempted  by  die  terras  of  the  endow- 
ment from  the  payment  of  vicarial  tithes. 

The  defendant  then  stated,  that  upon  his  first  entering 
into  die  occupadon  of  his  faxm,  in  1804,  a  compositicMi  was 
paid  by  him  to  the  vicar  for  his  tithes,  which  composition 
the  defendant  underotood  to  be  payable  in  respect  of  all 
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knds,  except  the  demesne  knds,  and  that  he  continued  E^cf^-  ^^'-^  ^' 
to  pay  such  conpoflition  until  the  year  18S0:  that,  in  the     -    ^ 
year  1821,  the  plaintiff  demanded  a  larger  compos^ion,  as       youno 
a  composition  for  the  tithes  of  all  the  defendant's  lands,     ^i^acuAMT. 
indoding  the  demesne  landa,  and  which  the  defendant 
consented  to  pay,  upon  the  express  understanding,  that, 
if  it  should  turnout  that  only  part  of  the  lands  was  liable 
to  tithes,  the  plaintiff  should  return  the  over^payment 
That  the  defendant  continued  to  pay  the  increased  com- 
position until  18SS,  whea  he  received  notice  from  his  land** 
lord  not  to  pay  the  same* 

The  defendant  submitted  to  account  to  the  plaintiff  for 
the  tidies  of  the  other  lands,  except  the  demesne  lands, 
and  claimed  to  set  off  the  excess  of  the  composition  paid 
by  him  as  before  mentioned,  and  certain  sums,  pmd  by 
him  into  the  Consistory  Court  in  a  suit  for  the  tithes,  against 
what  might  be  found  due  to  the  plaintiff. 

Both  parties  entered  into  evidence. 

The  evidence  on  the  part  of  the  plaintiff  connsted  of 
parol  testimony  of  reputation,  that  Akwiek  was  within 
the  vicararge,  and  liable  to  the  payment  of  tithes;  and 
vicars'  books,  commencing  about  the  year  1670,  and  con* 
tinued  to  the  jrear  1770,  the  books  containing  an  entry  to 
this  ^ect : — ^^  Tithes  for  Atnoietr  sud  then  followed  tiie 
sum  received.  The  first  payment  stated,  was  S/»  13«.  In 
1674,  the  payment  appeared  to  be  ik  10s.,  besides  4c/.  for 
each  lamb.  In  1714,  it  was  S/.  1^.  In  1715,  4/.  14i.  &/. 
In  1745,  4i.  \S9.  8dL/  and  swme  ^.  6d.  The  sum  then 
varied  in  several  years,  being  sometimes  more  and  at  other 
times  less,  down  to  1770,  when  it  was  6L  Vis.  In  the 
subsequent  books  the  sum  was  much  increased. 

The  evidence  on  the  part  of  the  defendant  eonristed 
of  an  office  copy  of  a  rental  of  the  manor  of  Comey,  ex- 
tracted from  a  chartulary  of  the  monastery  of  the  Holy 
Trimiy^  48  Edward  3rd ;  fr(»n  which  it  appeared,  that  many 
lands  and  tenements  in  Altwick  were  held  of  the  manor; 
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Exch,  Ch,  in  Eq,  and  that  one  William  Oliver  and  Margaret  his  wife,  paid 
^     1  rf.  once  in  the  year  for  a  tenement  called  DawnehaUe,  with 
YouNo        its  appurtenances.    An  office  copy  of  a  grant  25  Hen^Sf 
Merchant.     ^^^"^  ^^^  King  to  Sir  Thofhos  Audley,  of,  tit/^  a/ta,  the 
manor  of  Combury^  and  the  rectory  of  Letston^  and  all 
messuages,  &c.  in  tJombury^  Leittonf  and  elsewhere,  par- 
cel of  the  possessions  of  Christ  Churchy  London.    An 
office  copy  of  a  grant  26  Hen.  8,  to  the  same  Sir  Thomas 
Audley,  of  all  messuages,  tithes,  &c.,  which  the  late  prior 
of  Christ  Church  had  in  Combury^  Leiston,  &c. 

The  defendant  also  produced,  among  other  antient 
deeds,  a  conveyance,  26th  September,  16  Eliz.  (1574), 
from  John  Felton  and  his  wife,  to  fPiUiam  Aylqffe  in  fee,  of 
the  reversion  of  a  messuage,  and  certain  lands  called  Als- 
wicke  or  Z>oti;ite«Aa//,  and  a  conveyance,  25th  il/ay,S4£&r., 
1582,  from  WiUiam  Ayloffe  and  his  wife,  of  the  same 
premises,  to  John  Crouch  in  fee.  A  grant,  25  Eliz.,  from 
Lord  Thomas  Howard,  son  and  heir  of  Lady  Margaret, 
daughter  and  heir  of  Thomas,  late  Lord  Audley,  to  John 
Crouch,  of  the  manor  of  Cornbury  and  the  rectory  of 
Leiston.  A  conveyance,  10  March,  30  EUx.,  1587,  from 
Harrys  and  wife  to  John  Crouch  in  fee,  of  certain  parcels 
of  land,  containing  forty-nine  acres  nineteen  poles  and 
three-quarters,  situate  in  Leyston,  Hormead,  Wydgell, 
and  Alswici.  An  inquisitio  post  mortem,  4!.  James  1,  by 
which  John  Crouch  was  found  to  have  died  seised  of  the 
manor,  mansion-house,  or  farm,  called  or  known  by  the  name 
or  names  of  Alswick  and  DoumeshaU,  then  lately  pur- 
chased of  WiUiam  Ayloffe,  Esq.,  and  of  the  manor  of 
Cornbury,  and  the  rectory  of  Leiston,  and  advowson 
of  the  vicarage,  and  the  chapel  of  Alswick,  then  lately 
purchased  of  Thomas  Lord  Howard.  The  lands  con- 
veyed by  Harrys  and  wife  were  also  mentioned  in  this 
inquisition. 

The  defendant  also  gave  in  evidence  a  paper  writing, 
which  he  proved  to  have  been  delivered  by  the  plaintiff  to 
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Young 

V. 

Mebcbamt. 


the  steward  of  the  defendant's  landlord  as  the  endowment  ^c^-  ^^-  *»  %• 

1829* 
or  the  foundation  of  the  yicar's  title  to  the  tithes  of  the 

vicarage^  including  Alswick;  such  paper  writing  purport- 
ing to  be  a  copy  of  the  original  endowment  of  the  vicarage 
oiLajfsian,  taken  out  o{  Neiocaurfs  Parochial  History 
of  the  Diocese  of  London  (a). 

The  defendant  also  examined  several  witnessesi  to 
prove  the  boundaries  of  the  farm,  and  the  reputation  tfaat 
DO  small  tithes  were  payable  for  it,  except  for  the  forty- 
nine  acres. 


Mr.  JerviSf  and  Mr.  Turner ^  for  the  plaintiflT,  relied  on 
the  perception  by  the  vicar,  for  a  century  past,  of  a  pay* 
ment  for  the  tithes  of  Alswick^  as  evidenced  by  the  re- 
ceipts. 

Mr.  BoieleTf  and  Mr.  Blenman,  for  the  defendant,  in- 
sistedy  that  the  instrument  which  the  plaintiff  had  sent  to 


(a)  The  following  is  a  copy  of 
the  document:—''  To  all  the  sons 
of  our  holy  mother  the  church, 
Bkhard,  by  divine  mercy,  minister 
of  the  church  of  London,  wisheth 
salvation  in  the  Lord :  It  is  the  ob« 
ject  of  our  episcopal  duty  not  only 
to  cherish  more  favourably  religious 
persons,  but  also  their  possessions 
and  goods,  whereby,  in  the  service 
of  Gody  they  may  more  amply 
be  sustained ;  and  to  confirm  and 
strengthen  them  by  authentic  in- 
struments; wherefore  we  being 
mindful  of  the  religion  and  decency 
of  behaviour  of  our  beloved  sons  in 
Christ  the  canons  of  the  Holy  Tri- 
niiy,  London^  and  following  the 
footsteps  of  G.,  Bishop  of  London^ 
our  predecessor,  tlie  church  of  Lef 
iion  church  {Leyiton\  with  its  ap- 
purtenances, to  them  by  Hugh 
Trkket  granted,  and  by  authority 


of  our  aforesaid  predecessor  con- 
firmed, as  in  their  charters,  which 
we  have  inspected,  manifestly  ap- 
pears, to  have  to  them,  and  perpetu- 
ally to  be  possessed,  we  do  grant, 
and  by  the  episcopal  authority  in 
which  we  preside,  we  do  confirm, 
appointing,  that,  for  the  more  ample 
sustentation  of  the  house  and  ca- 
nons, they  shall  have  and  convert  all 
the  tythes  of  sheaves  (garbarum) 
to  their  proper  uses;  and  the  per- 
petual vicar,  whosoever  he  may  be, 
upon  the  presentation  of  the  ca- 
nons that  shall  minister  in  the  same 
church,  shall  have  for  his  support 
all  other  tythes,  {except  of  their 
demesnes),  and  all  obventions  to 
the  church  appertaining,  and  the 
free  land  of  the  church,  with  the 
houses  and  vents  of  men  holding 
the  same  free  land." 
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Ejich.  ch.  iuEf,  the  defendant's  lessor  as  the  endowment,  shewed  that  be 

was  not  entitled  to  the  tithes  of  the  demesne  lands  of  the 
priory.  That  the  farm  of  the  defendant,  with  the  excep- 
tion of  the  forty-nine  acres,  comiirised  the  demesne,  could 
not  he  doubted ;  the  fiumn  being  distinguished  as  AUwick* 
Manor- Grange  {a) f  and  being  proved  by  the  documents  in 
the  cause  to  have  been  part  of  the  possessions  of  the 
priory.  That  the  amount  of  the  sum  paid  for  tithes  shew- 
ed that  it  was  paid  for  the  forty-nine  acres,  and  not  for  the 
entire  farm. 


Lord  Chief  Baron. — The  plaintiff  is  the  vicar  of 
Layston,  in  the  county  of  Hertford.  The  bill  b  brought 
for  all  tithes,  except  com  and  grain,  of  a  farm  within  that 
parish,  called  Alswick-Grange  or  Manor-Farm.  The 
plaintiff  proves  that  he  is  vicar,  and  proves  also  the  de- 
fendant's occupation. 

The  defendant  contends,  that  the  vicar  of  the  parish  is 
not  entitled  to  the  vicarial  tithes  of  the  farm  occupied  by 
him,  because,  as  he  alleges,  though  the  vicar  may  have 
been  endowed  by  general  words  of  the  tithes  of  the  parish^ 
saving  only  com  and  grain,  yet,  that  the  general  words  by 
which  he  was  so  endowed  were  further  limited,  by  the  ex- 
ception of  all  the  demesnes  of  a  monastery  to  which  this 
benefice  was  appropriated. 

-  The  general  principles  applicable  to  cases  of  this  de- 
scription are  too  trite  to  be  mentioned.  A  vicar,  having 
no  common  law  right,  must  shew,  either  an  endowment, 
or  a  usage  from  whence  an  endowment  may  be  inferred. 


(a)  Grange,  according  to  Whar* 
t<m,  is  strictly  and  properly  the 
fiu-m  of  a  monastery,  where  the  re- 
ligious deposited  tlieir  com;  bat, 
according  to  Lindwood^  it  is  a  house 
or  building  not  only  where  corn  is 
laid  up,  as  bams  be,  but  also  where 
tiiere  are  stables-  for  horses,  stalls 
for  oxen  and  other  cattle,  sties  for 


hogs,  and  other  things  necessaiy 
for  husbandry.  Grange  e$t  urn 
kuy$  ou/ermy  non  Mftmnent  pour 
U  repo$er  defrument,  oh  atcun  su- 
ter  $ort  de  gmtri,  maitauri,  edifices 
pur  garonSf  porc$,  hwf$j  ifc.^  et  per 
le  grant  de  tin  grange,  iicU  liens 
jmstteront, — Teniics  de  la  Ley. 
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entitling  him  to  the  tithes  in  question*    In  this  case,  an  ^^\^^y^^' 
endowment  is  mentioned,  but  I  understand  it  to  be  taken     k^^.^^,^.^.^^ 
from  a  printed  history  of  the  diocese  oiLcndon^  and  I  am        Youmq 
not  apprised  that  any  copy  is  produced  from  any  eccle-    merchant. 
aitetical  repository,  affording  legal  evidence  of  such  a 
document.    The  secondary  evidence,  the  usage,  however, 
it  is  said,  renders  this  deficiency  of  less  importance,  as  it 
shews  the  actual  receipt  of  the  small  tithes  of  the  parish, 
and  even  points  particularly  to  the  small  tithes  of  the  farm 
in  question*    If  this  be  true,  it  will  impose  upon  the  de- 
fendant the  necessity  of  establishing  his  exemption. 

There  appears  to  me  to  be  quite  sufficient  evidence  of 
the  receipt  of  tithes.  In  fact,  it  is  not  denied.  It  is  not 
disputed,  that  certain  sums  of  mcmey  were  paid  to  the 
vicar  for  tithes  of  this  farm,  and  that  the  evidence  car- 
ries this  back  halntually  as  far  as  the  commencement  of 
the  last  century.  The  evidence  consists  of  vicar*s  books. 
{His  Lordship  then  noticed  the  entries  in  the  books.l  It 
appears  that  at  a  late  period  a  much  larger  sum  was  paid; 
but  as  thb  payment  was  made  after  the  question  was  fore- 
seen, and  upon  condition  that  it  should  not  affect  the 
right,  the  fact  cannot,  with  justice  and  propriety,  be  used 
in  the  argument  on  either  side. 

The  circumstance  in  these  entries,  which  the  course  of 
reasoning  in  the  cause  renders  it  imjfortant  to  recollect,  is, 
that  these  are  all  entries  for  the  tithes  of  the  farm  of  Als- 
wick  in  general  terms,  without  there  being  in  any  one  in- 
stance any  allusion  to  a  division  of  the  farm,  or  any  hint 
that  the  sums  paid  were  for  the  tithes  of  any  particular 
portion  of  it.  At  first  sight,  therefore,  no  man  could 
doubt  that  the  vicar  was  entitled  to  tlie  tithes  for  which 
these  sums  were  paid,  in  other  words,  to  the  tithes  of 
Ahwick. 

In  order  to  get  rid  of  this  conclusion,  the  defendant 
says,  that  there  are  forty-nine  acres  or  thereabouts  of  this 
farm  which  are  held  by  a  different  title  from  the  rest,  but 
which  pass  under  the  same  name,  of  which  he  admits 
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EjKh.Ch,inEq.  the  tithes  are  due  to  the  vicar,  and  for  which  alone  he 
J  '  ^  avers  the  composition  was  paid.  It  does,  in  my  opinion, 
YovKQ  sufficiently  appear,  that  the  defendant's  lessor  has  forty- 
Merchant.  ^^^^  acres  held  under  a  title  differently  deduced  from  the 
rest,  and  which  is,  in  name,  united  with  the  rest.  But 
this  does  not  prove  that  the  money  was  paid  for  the  tithes 
of  that  portion  of  the  fiurm  only.  If  this  had  been  proved 
aliunde f  it  would  have  accounted  for  the  sii^ularity.  Of 
itself,  it  affords  no  evidence  whatever  of  such  a  severance. 
Now,  I  cannot  find  any  where  upon  the  record,  or  in  any 
document  which  has  been  produced,  the  least  intimation 
of  this  important  circumstance.  All  the  evidence  respect- 
ing the  actual  payments  leads  to  a  different  conclusion,  and 
proves,  that  the  payments  were  made  for  the  whole  farm. 
The  possibility  that  it  might  be  otherwise,-  does  not  esta- 
blish the  fact,  that  it  was  otherwise;  and  upon  this  occa- 
sion, it  is  incumbent  on  the  defendant  to  establish  die 
fact. 

It  seems  to  me,  therefore,  established,  that  tithes  have 
been  regularly,  in  the  form  of  a  composition,  paid  for  this 
farm  for  more  than  1 00  years.  Not  only,  therefore,  does  the 
defendant  fail  in  establishing  a  point,  the  most  important 
for  his  cause,  but  the  contrary  of  that  point  is  established 
against  him.  He  has  not,  in  support  of  the  antient  tide, 
on  which  he  founds  \\is  exiemption,  that  usage,  in  favour  of 
which,  it  is  the  wise  practice  of  all  Courts  to  presume  from 
old  deeds  where  they  afford  it  any  colour,  whatever  is  ne- 
cessary to  give  it  a  legal  commencement  and  continuance. 
A  defendant  cannot  be  placed  in  more  difficult  circum- 
stances. 

I  will  now  turn  my  attention  to  the  question  on  the  title. 
It  has  been  supposed,  that  the  tide,  on  examination,  will 
defeat  the  inference  to  be  drawn  from  the  long  usage. 
The  proposition,  on  the  part  of  the  defendant,  is,  that  the 
endowment  excepts,  from  the  donation  of  the  small  tithes, 
the  tithes  of  the  demesnes  of  the  pri<Mry,  or  the  monaslery, 


V. 

Merchant. 
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or  by  whatever  other  name  the  Ecclesiastical  Corporation  Exch.cft.inEq. 
was  known:  that  this  farm  was  the  demesne  referred  to     s_^^^^ 
in  the  endowment;  and  the  conclusion  is^  that  the  vicar  is        young 
not  entitled  to  the  tithes  of  this  farm. 

The  endowment  is,  in  evidence,  in  a  very  questionable 
shape.  It  is  produced  as  havuig  been  given  to  the  agent 
of  the  defendant's  landlord  by  the  plaintiff  as  his  title  to 
the  tithes.  There  is  no  copy  of  any  record  that  I  can 
find.  The  paper  is  made  evidence  by  a  sort  of  argumentum 
ad  hominem.  I  will,  however,  consider  it.  The  language 
of  it  imports  that  which  is  contended  by  the  defendant.  It 
is  in  these  words,  as  translated : — "  The  house  and  canons 
shall  have  and  convert  all  the  tithes  of  sheaves  to  their 
proper  uses;  and  the  perpetual  vicar  shall  have  for  his 
support  all  other  tithes,  except  of  these  demesnes,  and  all 
obventions  to  the  church  appertaining."  I  am  not  informed 
of  the  date  of  the  supposed  endowment.  But  I  find  no- 
thing in  the  documents  which  renders  this  circumstance 
important.  The  question  upon  this  part  of  the  case  must 
be,  whether  it  appears,  that,  at  the  time  of  the  endowment, 
these  lands  were  the  demesnes  of  the  priory.  This  is  a 
question  of  fact. 

I  must  again  repeat,  that  this  case,  on  the  part  of  the 
defendant,  .is  defective  in  one  of  the  most  important  par- 
ticulars, vix»  a  modem  usage  corresponding  with  his  po- 
sition: as,  on  the  one  hand,  the  fact  would  have  justified  the 
usage,  and  accounted  for  it;  so,  on  the  other,  the  usage 
in  its  turn  would  make  the  fact  more  probable ;  would  give 
weight  to  slight  circumstances  tending  to  prove  it ;  and  a 
favourable  construction  to  loose  and  doubtful  phrases  in 
the  antient  instruments.  But,  the  usage  here  is  not 
favourable  to  the  defendant.  On  the  contrary,  it  is  ad- 
verse to  him.  I  am  not  able  to  collect  from  the  instru- 
ments any  thing  to  supply  this  deficiency.  The  demesnes 
of  the  manor  are,  according  to  the  best  glossaries,  the  lands 
in  the  actual  occupation  of  the  monastery  for  their  suste- 
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Exeh.  ck.  in  Eq.  nance.    I  da  not  doubt,  howeyer.  that  this  word  iRay>  from 
^     circumstanceSy  receive  a  larger  interpretation.    Bat  I  can- 
YovMo       not  find  any  evidence  that  they  were  at  any  time  the  pro- 
BiERciAKT.     perty  of  the  priory. 

Without  entering  into  any  detail,  for  which  indeed  the 
materials  have  not  been  furnished  to  me,  I  assume,  in  &• 
vour  of  the  defendant,  that  his  landlord  can  shew  a  title 
to  the  farm  in  question  from  and  under  John  Crauek. 

What  John  Crouch  bad,  is  collected  from  the  inquUiiio 
post  mortem^  of  the  4th  year  of  James  the  1st,  abont 
1607.    From  that  document,  it  is  to  be  collected,  that  he 
was  seised  of  the  manor,  mansion-bouse,  and  farm,  called 
AUwiek  and  Daumeshattf  within  the  parishes  and  fields  of 
Leysion,  Alswiei,  Great  Hormeadf  JVeHmill,  and  Brnti" 
ingfordf  then  lately  purchased  by  Crouch  of   WilUam 
Ayloffe  and  AUce  his  wife.    And  further,  that  he  was 
seised  of  the  manor  of  Comburff^  with  divers  lands  and 
hereditaments,  in,  among  other  places,  Leyston  and  Alnaiek^ 
and  the  rectory  of  L^ysion,  with  aD  th^  tithes  of  grain  in 
those  places  to  the  rectory  of  Leysiom  appertainiDg,  which 
be  bad  then  lately  purchased  of  Lord  Thomas  Howardy 
at  that  time  Earl  of  Suffolk^  and  Lady  Catherine,  his  wife* 
There  is  then  also  mention  of  the  forty-nine  acres,  as  pur- 
chased of  one  Harris  and  Margaret,  his  wife.     There  is 
nothing  in  this  document  to  shew  that  this  farm  was  de- 
mesne of  the  priory.    It  mentions  only,  that  it  was  pur- 
chased of  William  Ayloffe,  and  Alice,  his  wife    I  am  fur- 
nished, not  with  these  deeds  from  Aykffe,  but  with  ab- 
stracts of  them.    And  as  no  copies  of  the  deeds  are  sent 
me,  I  presume,  copies  would  not  have  furnished  any  more 
information  material  to  the  point,  than  I  can  collect  from 
the  abstracts. 

[His  Lordship  then  referred  to  the  conveyances  of  the 
16th,  24th,  and  30th  years  of  Queen  ElsMabeih.] 

These  are  the  whole  of  the  documents  which  mention 
this  farm  distinctly.    The  title  goes  no  farther  back  than 
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this  WilOmmAuhffi,  and  to  the  t6th  of  EU».,  and  it  is  ExauCh,inEq. 
not  in  any  degree  connected  with  the  priory,  much  less  ^ 

does  it  afford  any  evidence  that  the  farm  was  demesne  of       Touno 
the  priory.  MBRciANt. 

Thnre  is  in  evidence  another  class  of  documentSi  which 
trace  clearly  the  title  of  the  premises  to  which  they  relate 
from  the  priory,  and  in  the  usnal  way  through  the  Crown, 
to  thn  Jokn  Croucb.  The  defect  of  the  argument  founded 
on  tfaem  is,  that  they  do  not  clearly  refer  to  this  farm, 
Abwkkf  still  less  do  they  refer  to  it  as  demesne  of  the 
priory;  and  this  construction  deriving  no  support  from 
modem  usage,  there  is  nothing  to  warrant  it. 

The  inquisiiio  post  tnortenif  already  stated,  finds  that 
CVtmcA  was  seised. 

The  grants  to  Sir  Thomas  AucUey  sufficiently  establish 
that  a  considerable  portion  of  the  possessions  of  the  prior 
and  monastery  were  granted  to  Sir  ITkomas  AuMey^  and, 
therefore,  as  Crouch  claimed  under  him,  would  have  sup- 
ported any  possession,  which  Crouch  appeared  actually  to 
have  had,  under  colour  of  that  title. 

An  earlier  document  furnishes  suffident  ground  for  the 
description  in  the  grant  to  Sir  Thomas  Audlef/i  of  the 
premises  therein  contained,  as  having  been  the  possessions 
of  the  prior  and  monastery.  It  is  a  charter  of  1 1  Hen.  3, 
that  isj  of  the  year  1227,  confirming  to  the  prior  and 
canons,  the  land  of  Comer a^  the  church  o(  LefsUm-church, 
and  the  cbsifelof  Alswick.  None  of  the  documents,  sepa** 
rateiy,  nor  all  together,  shew,  diat  the  farm  called  Alswick 
was  the  demesne  of  the  prior  and  monastery  at  any  tone, 
eidier  at  the  dissolution  or  endowment.  I  have  said,  that 
the  deeds  which  distinctly  specify  the  farm,  do  not  mention 
the  monastery,  and  they  are  prior  in  point  of  time  to  those 
from  Lord  Thomas  Howard,  under  which  it  is  now  sought 
to  cover  the  farm  in  question.  These  last  are  so  loose  and 
general,  that  no  jeliance  can  be  placed  upon  Aem;  and 
the  construction  sought  to  be  put  upon  them  is  rather  con- 
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Exeh.Ch.iHEq.  tradicted  than  supported  by  every  instrument  collateral  or 
^     subsequent  to  them. 
YouNo  I  have  not  as  yet  noticed  a  document,  which,  I  presume, 

HERCHAifT.  18  supposed  to  be  material.  It  is  a  rental  of  the  manor  of 
Carney,  of  48  Ed.  3,  that  is,  of  the  year  1375.  It  men- 
tions, as  held  of  the  manor  by  one  fFilliam  Oliver,  and 
Margaret  his  wife,  a  tenement,  called  DovmhaU,  at  a  rent 
of  Id.  The  farm  in  question  is  called Z)otn}Aa//,  and  this, 
no  doubt,  is  some  evidence  that  this  tenement  was  within 
the  manor  of  Comey,  but  certainly  is  no  evidence  that  it 
was  the  demesne  of  the  lord.  It  has,  so  far  as  it  has  any 
effect,  a  contrary  tendency,  because  it  is  stated  to  be  in 
the  tenure  of  strangers,  at  a  small  rent. 

I  have  now  noticed  all  the  documents  that  have  been 
given  in  evidence.  It  is  an  ungratefultask  to  state  deeds 
and  instruments  only  for  the  purpose  of  shewing  that  they 
prove  nothing.  I  have  done  so  upon  this  occasion,  lest  it 
should  be  apprehended  that  I  had  overlooked  them.  I 
have  examined  them  with  all  the  attention  in  my  power, 
and  I  have  arrived  at  the  conclusion,  that  the  defendant 
has  failed  entirely  in  establishing  his  case. 

It  will  be  recollected,  that  he  is  bound  to  prove  the 
farm  of  Alsmck  to  have  been  the  demesnes  of  the  prior 
and  monastery,  and  that  no  one  circumstance  proves  it; 
but  that  the  weight  of  the  evidence  is  the  other  way. 

The  case  has  been  presented  in  an  aspect  somewhat 
different  from  that  I  have  been  now  discussing.  I  have 
examined  whether  this  farm  was  exempted  from  the  en- 
dowment on  the  vicar.  It  is  said,  that  the  whole  tithes 
arising  from  the  farm  belong  to  the  impropriator,  who  may 
be  the  lessor  of  the  defendant,  or  some  other  person.  Thb 
is  but  a  different  way  of  putting  the  same  question.  If  the 
farm  now  called  Alswici  were  the  demesne  of  the  manor, 
the  vicar  was  not  endowed  of  any  tithes  arising  from  it, 
and,  as  a  necessary  consequence,  they  remained  in  the  im- 
propriator, conjoined  to  tlie  impropriation,  and  the  grants 
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of  the  rectory  would  pass  them  to  the  person  to  whom  the  ^c*-  ^-  "•  ^• 

•  1829. 

rectory  was  granted.     It  is  manifest  that  the  same  fact,  viz.  ^ 

these  being  the  demesnes  of  the  prior,  is  as  essential  to        Youno 
shew  that  the  tithes  remained  in  the  rector  at  the  moment  of    mbrchant. 
the  endowment,  as  it  is  to  shew,  that  they  did  not  pass  to 
the  vicar.     It  is,  in  truth,  the  same  question,  and  the  de- 
fendant failing  in  one,  fails  for  the  same  cause  in  the  other. 

I  think,  therefore,  that  the  plaintiff  is  entitled  to  the 
account  and  payment  prayed  by  his  bill,  that  is,  to  an  ac- 
count of  all  small  tithes  arising  from  the  farm  since  the 
29th  of  October f  1823,  and  to  payment  of  what  shall  ap- 
pear to  be  due  on  that  account. 

I  see  nothing  in  the  case  to  protect  the  defendant  from 
the  usual  consequence  of  a  decree  against  him,  the  costs. 
The  decree  must  go  with  costs. 


GooncHiLB  r.  Fenton. 


SittUigtafter 
Batter  l!erm, 

June  16M. 

ENRY  fFATSON,  by  his  will,  dated  22nd  August,  Underabequett 

1767,  after  certain  specific  bequests,  gave  and  bequeathed  for  uie,  and  after 

unto  Sarah  Goodchild  the  interest  money  of  1000/.,  which  ^  J^hTt^. 

he  had  in  the  31.  per  cent.  Consolidated  Annuities  in  the  tor's  great 

Bank  oi  England,  for  and  during  her  natural  life;  and  he  share  and  share 

directed  his  executrix,  immediately  after  his  decease,  to  {^^ViWiM^< 

take  out  of  the  hands  of  Francis  HaU,  of  Nottingham,  the  <*«  <•*"»«  ^-f** 

,  o  *  isart,  but,  that 

200/.  principal,  which  he  lent  him,  with  all  the  interest  they  should  not 
due  thereon,  and  with  the  same  sum  to  purchase  an-  ^J^iLftiii 
unities  in  the  Bank;  and  the  interest  monies  which  this  ^ey  •'"▼•^  at 

'  twenty-one. 

should  produce,  he  gave  likewise  to  her  for  her  natural  But,  ^e$nf  mm, 

life;  and  aftier  the  decease  of  the  said  Sarah  Goodchild,  children  thouU 

he  gave  and  bequeathed  the  1000/.  in  the  annuities  to  ^^^^^^^ 

Robert  Hall,  Henry  Watson  HaU,  and  Mary  Hall,  three  <v«  rf  twenty 

one  yean,  the 
shares  or  part  of 
those  so  dyiqg  should  go  to  J9.  and  C,  share  and  share  alike:  Held,  that  the  attaining  twenty- 
one  was  not  confined  to  the  event  of  suniving  A,,  and,  therefore,  that  on  the  decease  of  one  of 
the  children  in  the  life-time  of  if.  under  twenty-one,  the  share  of  such  child  passed  to  B,  and  C, 
and  did  not  lapse  so  as  to  go  to  the  testator's  residuary  legatee. 

Executor  charged  with  interest  on  dividends  of  stock  reoetTed  by  him,  and  kept  at  his  banker's 
with  his  own  money  for  a  number  of  years,  instead  of  being  invested  to  accumulate. 
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^Sm"  4-  of  Ae  cliiUreii  of  Ids  gnndaon,  Henry  WaUam  HaU,  share 

and  share  alike,  if  they  were  fiving  al  tlie  time  otSaruk 
GoodcMldM  decease;  but  his  will  was,  that  they  should 
not  recerre  any  part  of  the  said  lOOOJL  till  «nived  at  the 
age  of  tweoty-Kme,  but  that  the  interest  money  which  that 
should  produce,  dumM  be  laid  out  on  the  three  children 
by  Frederick  Amelia  Pabmm,  whom  he  constituted  and 
appointed  trustee  for  them;  but,  if  any  one,  or  all  of  the 
said  children  riiould  die  before  Aey  arrived  at  the  age  of 
twentyH»ne  years,  the  share  or  part  of  those  so  dying  iie 
gave  and  bequeathed  to  Tk&mms  GoodehM  and  Frederick 
AmeUa  Pabnan,  share  and  share  alike;  and  after  the  de- 
cease of  Sarak  OoodekUd,  he  gave  unto  her  son,  I%omas 
GoodMId,  iffiving  at  the  time,  tiieamnuties  purchased  by 
his  mother  with  the  money  she  received  from  Prmuie  Hall; 
but,  if  dead,  then  he  gave  it  to  George  Lewis  Palman; 
and  he  constituted  and  appointed  Sarah  Gaodchild  sole 
executrix  of  that  his  will ;  and  all  the  rest  of  his  goods, 
chattels,  and  estates  whatsoever  and  wheresoever  he  might 
have^  or  be  entitied  to,  at  tiie  time  of  his  decease^  he  gavs, 
devised,  and  bequeatiied  to  Sarah  Gi^adckild  for  ever. 

The  testator  died  in  1771;  and  his  will  was  proved  by 
Sarah  GoadchUd. 

The  testator,  at  the  time  of  his  death,  was  possessed  of 
the  funds  mentioned  in  his  wfll,  and  which  remained  after 
payment  of  his  debts;  and  the  interest  of  such  funds  was 
received  by  Sarah  GoodchiU  during  her  life-time. 

Sarah  Goodehild  died  in  December^  1787,  havng  made 
a  will,  by  which  she  bequeatiied  her  personal  estate  and 
effects  to  the  plaintiff,  and  appomted  certain  executors,  of 
whom  the  defendant  Fenlon  was  the  survivor,  who  proved 
her  wfll,  and  possessed  her  personal  estate,  and  also  the 
estate  bequeathed  by  the  testator. 

Henry  Watson  Hall  and  Mary  Hall  survived  Stn'ah 
GoodckUdi  uid  each  of  them  received  one-third  part  of 
the  1000/.  stock,  but  Robert  Hall  died  an  infant  in  the 
life-time  of  Sarah  Goodehild. 
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The  bill  was  filed  by  the  plaintiff  as  the  residuary  legatee  Exch.  Ch.  in  Eq. 
o{  Sarah  Goodchild,  and  also  as  the  administrator  of  TAo^     ^^^^^^.J^^ 
mas  GoodcAildf  the  husband  of  Sarah  Goodchildf  sxid     Goodchild  . 
who  died  in  her  life-time,  against  the  defendant  Fenian  as      pbn'toV( 
the  surviving  executor  of  Sarah  Goodchild ^  and  Mary 
PcUman^  as  executrix  oi  Frederick  Amelia  Palman,  claim- 
ing the  whole  one-third  of  Robert  Hall  by  lapse,  as  the 
residuary  legatee  o(  Sarah  Goodchild^  or  one  moiety  of  it, 
as  the  administrator  of  Thomas  Goodchild. 

The  defendant,  Fenion,  by  his  answer  submitted  the 
point  to  the  Court,  and  stated  that,  the  one-third  of  the 
stock  was  still  standing  in  the  name  of  the  testator, 
Henry  Watson;  and  that  since  the  death  of  Sarah  Good- 
child  he  had  received  the  dividends  thereof,  and  had  from 
time  to  time  paid  the  same,  with  other  monies,  into  the 
hands  of  his  bankers,  and  that  the  same  had  not  been  in* 
vested  in  the  purchase  of  any  other  stock. 

The  defendant,  Margaret  Palman,  the  administratrix 
of  Frederick  Amelia  Palman,  claimed  a  moiety  of  the  fund. 

In  February,  1804,  Fenton,  pursuant  to  an  order,  trans- 
ferred the  fund  into  Court. 

By  the  decree  made  on  the  hearing  of  the  cause,  dated 
7th  May,  1804,  it  was  referred  to  the  Deputy  Remem- 
brancer to  inquire  whether  Robert  Hall  vras  dead,  and  if 
dead,  when  he  died,  and  whether  he  had  attained  twenty- 
one* 

Some  difficulty  arising  in  proving  the  death  of  Robert 
HaUf  no  proceedings  were  had  in  the  cause  for  upwards 
of  twenty  years;  during  which  time,  Fenton  not  only  neg- 
lected to  and  accumulate  the  dividends,  but  the  stock  was 
actually  transferred  to  the  commissioners  for  the  reduc- 
tion of  the  national  debt,  as  unclaimed. 

In  1829,  the  plaintiff  having  discovered  evidence  of 
Robert  Halts  death,  the  Master  made  his  report,  dated 
the  g9th  May,  18^,  by  which  he  certified,  that  Robert 
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EjcKC/LimEq.  Hall,  in  1775,  enlisted  as  a  recruit  jb  the  £<w^  India 

1829 

'  .    Company's  aernce»  and  died  on  board  a  vessel  caUed  the 
GooDCBiLD     Sophia,  on  her  passage  from  Madras  to  Fort  WiUiam,  on 
FENToir.       ^^  12th  ^pn7,  1776;  and  that  he  had  not  then  attained 
twenty-one* 

The  suit  haying,  become  abated  by  the  death  of  Mary 
Pahman,  a  supplemental  bill. was  filed,  by  which  die  de- 
fendant JFindlayj  the  administrator  de  boms  non  to  Fred- 
erick  Amelia  Palmam,  was  brought  before  the  Court. 

The  cause  now  came  on  to  be  heard  for  further  direc- 
tions, and  on  a  petition  that  the  commissioners  for  the  re- 
duction of  the  national  debt  might  restore  the  fund. 

Mr.  Kmght,  and  Mr.  Flaiher,  for  the  plaintiff,  .con* 
tended,  that  by  the  death  of  Robert  Hall  in  the  life-time 
of  Sarah  Gooddnld^  the  bequest  to  him  lapsed,  and  passed 
as  part  of  the  residuary  estate  of  Sarah  Goodehild  to  the 
plaintiff. 

Mr.  Jervisi  and  Mr.  Ward,  for  the  defendant,  Findlay, 
the  representative  of  Frederick  Amelia  Palman,  claimed 
a  moiety  of  the  fund. 

Both  daimants  insisted,  that,  as  the  defendant/^tfu^ois  had 
continued  to  receive  the  dividends  firom  1787  to  1804,  and 
had  kept  them  at  his  banker's,  he  ought  to  be  charged 
with  interest  on  these  dividends.  It  was  also  contended  that 
he  ought  to  be  charged  with  the  loss  sustained  byhia  sub- 
sequent neglect,  and  to  be  visited  with  costs.  And  JV^eves 
V.  Townsefid  (a),  and  Ex  parte  Townsend  (6),  were  cited. 

Mr.  Treslove,  for  the  defendant  Fenion* 

Mr.  Wray,  for  the  commissioners  for  the  reducdon  of 
the  national  debt. 

(«)  t  Cox,  50.  (b)  15  Ves.  470. 
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Lord  Chief  Baron. — I  can  find  no  distinct  inten-  Exeh.Ch,inEq. 

18X9 

tion  expressed  by  the  testator,  if  any  such  he  had.    The  *  ^ 

safer  course,  therefore,  in  this  case  will  be,  to  adhere  to  gooochilo 
the  legal  sense  of  the  words.  The  gift  is  to  Sarah  Good-  fenton. 
ekUd  for  life;  and  after  her  decease,  to  three  of  the  chil- 
dren of  the  testator's  grandson,  Henry  Watson  Hall, 
share  and  share  alike^  if  they  were  living  at  the  time  of 
Sarah  GoodehikPs  decease ;  and  the  testator's  will  was,  that 
they  should  not  receive  any  part  of  the  principal  till  they 
attained  twenty-one.  He  then  proceeds,  but  if  any  one  or 
all  of  the  said  children  should  die  before  they  arrive  at 
the  age  of  twenty-one  years,  the  shares  or  part  of  the  de- 
peased,  he  gives  to  Thomas  Goodehild  and  Frederick 
Amelia  Palman,  share  and  share  alike*  The  natural  eflfect 
of  this  would  be,  to  give  the  three  children  o( Henry  Watson 
Hall  vested  interests  in  the  stock*  on  their  respectively 
attaining  twenty-one ;  but  in  case  of  the  death  of  any  or 
either  of  them  under  twenty-one,  the  shares  of  them  so 
dying  would  go  to  Thomas  Goodehild  and  Frederick 
Amelia  Palman*  And,  according  to  this  construction,  it 
would  only  be  necessary  to  inquire  when  they  died,  with  a 
view  of  ascertaining  whether  any  of  them  died  under 
twenty-one.  But  it  is  desired  to  introduce  another  term, 
viz.  '*  surviving  Sarah  Goodehild.**  The  argument  is, 
that  the  words  *'  surviving  Sarah  Goodehild,**  ought  to  be 
introduced.  I  will  not  say  that  such  may  not  have  been 
the  testator's  intention,  but  I  do  not  see  it  distinctly.  I 
must  declare  the  representatives  of  Thomas  Goodehild  and 
Frederick  Amelia  Palman  to  be  entitled  to  the  share  of 
Robert  Hall,  on  his  dying  under  the  age  of  twenty-one 
years.  The  defendant  Fenton  must  pay  interest  on  the 
dividends  received  by  him  until  the  fund  was  transferred 
into  Court.  I  cannot  find  any  principle  on  which  to  charge 
him  with  interest  subsequentiy  to  the  institution  of  the 
suit.  Fenton  must  also  pay  the  costs  occasioned  by  hia 
misconduct. 

KK  2 
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ExeKCh.inEq. 
1829. 

Houghton  and  Others  f>.  Tate  and  Others. 

A.  having  par-  ISOME  time  pHoT  to  the  year  1799,  Henry  Wildey  agreed 
hoid*c8tote*and  ^"  writing  to  purchase  from  one  William  BramweU  a  house 
paid  part  of  the   in  Greek-Street.  Soho-sguare,  called  Old  Portland  House, 

purchase-mo-  * 

ney,  died  intes-  for  the  sum  of  S500/.,  of  which  500/.  was  paid  at  or  about 
two'daugbten,  ^^^  ^^^^  ^^  signing  the  agteement,  and  Wildey  was  let  in- 
*^*  ~-*'f  "^"f    to  possession. 

and  next  of  km.  ^ 

After  Wide-  Shortly  aflerwards,  in  October,  1799,  Wildey  died  in- 

roent'of  the  re-  testate,  without  having  completed  his  purchase,  leaving  a 
^J'^t^-m^ey  ^^^^^  ^^^  ^^^  defendant,  Margaret  Tate,  then  the  wife 
by  the  two         of  William  Tate,  (since  deceased),  and  EUxabeth  Kirby, 

daugbten  and 

their  biiabandi,    the  .Wife  of  Samuel  Kirby,  his  two  daughters  and  co- 

the  estate  was      v    • 
conveyed  to  the    neirCSSeS. 

two  daughters  as      The  widow  obtained  letters  of  administration. 

tenants  in  com- 
mon.   By  an  By  an  indenture,  dated  27th  oi  August,  ISOS,  Wildey* s 

betwera°the  widow  assigned  to  Tate  and  his  wife,  and  to  Kirby  and 
and  Se5*hu"  ^'^  ^k,  certain  leasehold  estates  therein  described,  and 
bands,  the  free-   ^U  other  the  personal  estate  of  Wildey;  in  consideration  of 

hold  estate,  and  ^  '^  . 

certain  personal  which  assignment,  Tate  and  Kirby  secured  to  her  by  their 

agreed  to  be'^  bond  an  annuity  for  her  life  of  80/.  per  annum,  and  cove- 

^Zlloioue  «a°ted  to  pay  all  Wildey's  mortgages,  and,  in  general 

of  the  daugh-  terms,  to  Satisfy  all  his  engagements. 

ters,  (by  whom  »>  i  - 

the  remainder  By  articles  of  agreement  dated  11th  of  April,  1805, 
money^for  the*    between  William  Tate,  of  the  one  part;  and  Samuel  Kirby, 

estate  was  recit- 
ed, to  have  been  paid),  as  his  share  of  the  property,  and  a  fine  was  covenanted  to  be  levied  to  the 
use  of  B.  in  fee.  The  fine  was  neglected  to  be  levied,  but  B.  remained  in  possession  uU  his  death, 
acting  88  absolute  owner  of  the  estate:  shortly  before  his  death,  and  seventeen  years  after  the 
covenant  to  levy  the  fine,  a  deed  was  executed  and  fine  levied,  by  which  the  estate  was  settled  to 
the  use  of  B.  and  his  wife  for  their  lives  successively,  with  remainder  to  their  children.  A  bill  by 
the  creditors  of  B.  to  set  aside  this  settlement  as  voluntary  and  fraudulent  within  the  atatute  IS 
JS/».  c  5,  was  dismissed. 

Where  a  fine  is  covenanted  to  be  levied  to  certain  uses,  it  is  competent  to  the  parties,  whilst  it  is 
directory,  to  vary  the  uses,  but  the  uses  must  be  varied  by  all  the  parties,  and  by  an  instrunaent  of 
as  high  a  degree  as  the  former,  and  the  fine  ought  to  be  levied  to  the  same  conusee;  and,  there- 
fore, where  a  fine  covenanted  to  be  levied  to  certain  uses  was  omitted  to  be  levied,  and  several 
years  afterwards  a  fine  was  levied  by  the  same  conusors  pursuant  to  a  deed  declaring  other  uses, 
and  to  a  different  conusee— /fe/</,  that  the  fine  operated  to  the  uses  of  the  latter  deed,  smd  not 
of  the  former. 
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of  the  other  part;  jKtV%  covenanted  to  release,  convey,  Exch.Ch.inEq. 
assign,   and    assure    to    Tate  the  premises  called   Old    v_l^ 
Portland  House,  and  also  certain  fixtures,  book-debts,     Houohton 
and  stock  therein  mentioned ;  and  Tate  agreed  to  accept         tate. 
the  same  for  hi?  share  of  Wildeys  estate,  and  also  to  pay 
and  discharge  all  principal  money  and  interest  due  on  the 
said  premises,  and  also  to  assign  to  Kirby  certain  lease- 
hold premises,  the  property  of  fVildey,  and  which  Kirby 
agreed  to  take  as  his  share  of  Wildey^s  estate.     By  in- 
dentures of  lease  and  release,  dated  ^d  and  3rd  of  April, 
1806,   Brdmwelly   the  vendor  of  Old  Portland  House, 
and  Thomixs  Parker,  his  trustee,  in  consideration  of  the 
500/.  paid  by  Wildey,  and  in  consideration  of  ^15/.,  the 
residue  of  the  purchase-money,  with  interest  paid  to  Bram- 
well  by  Kirby  and  Elizabeth  his  wife,  and  Tate  and  his 
wife,  conveyed  the  freehold  premises  called  Old  Port' 
land  House  to  Elizabeth  Kirby  and  Margaret  Tate  as 
tenants  in  common,  their  respective  heirs  and  assigns,  for 
ever. 

By  an  indenture,  dated  5th  April,  1806^  between  Wil^ 
Uam  Tate,  and  Margaret  his  wife,  of  the  one  part;  and 
Samuel  Kirby,  and  Elizabeth  his  wife,  of  the  second  part: 
WilUam  Tate,  and  Margaret  his  wife,  in  pursuance  of  the 
agreement  on  their  part,  by  the  direction  of  Samuel  Kirby, 
assigned  to,  or  in  trust  for,  the  separate  use  of  Elizabeth 
Kirby,  the  leasehold  premises  therein  mentioned  and 
described.  And  by  an  indenture,  dated  the  same  5th  of 
April,  1806,  between  Kirby  and  his  wife,  of  the  first  part; 
Tate  and  his  wife,  of  the  second  part;  and  one  George 
Green  of  the  third  part:  after  reciting  the  conveyance 
firom  Bramwell  of  the  2nd  and  3rd  April,  1808,  and  that 
no  part  of  the  sum  of  2615/.  in  that  conveyance  repre- 
sented as  having  been  paid  by  Kirby  and  his  wife,  and 
Tate  and  his  wife,  was  in  fact  paid  by  Kirby  and  his  wife, 
or  either  of  them,  but  that  the  whole  thereof  was  the  pro- 
per money  of  Tate  and  his  wife;  and  also  reciting  the 
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Ejreh.  Ch.inEq.  indenture  of  assignment  of  the  same  date,  Kirby^  for  him- 

.     self  and  bis  wife,  and  their  respective  heirs;  and  Taiet  for 

Houghton,     himself  and  his  wife,  and  their  respective  heirs,  covenanted 

Tatb.        ^'^^  George  Green,  in  or  as  of  Easier  Term  then  next 

ensuing,  or  in  or  as  of  some  subsequent  term,  to  levy  one 

or  more  fine  or  fines  sur  conuzance  de  droii  came  ceo,  ^c.^ 

with  proclamations,  unto  the  said  George  Green  and  his 

heirs  of  the  said  messuage,  called  Portland  HoHse,  which 

fine,  it  was  declared,  should  operate  and  enure  to  the  use 

of  William  Tate,  his  heirs  and  assigns,  for  ever. 

Some  steps  were  taken  towards  levying  this  fine ;  but  it 
was  admitted  on  all  hands  that  the  fine  was  not  perfected. 
Tate,  however,  continued  in  the  possession  of  Old  Port- 
land HoMse  until  his  death,  in  the  year  18S5. 

By  an  indenture,  dated  25th  March,  1823,  indorsed  on 
the  indenture  or  deed  of  covenant  of  5th  April,  1805,  and 
made  between  J^jr£^  and  his  wife,  of  the  first  part;  TtUe 
and  his  wife,  of  the  second  part ^  and  John  Parker  Gylby, 
of  the  third  part;  for  the  nominal  consideration  therein 
mentioned,  Kirby,  for  himself  and  his  wife,  and  Tate, 
for  himself  and  his  wife,  covenanted  with  Gylby,  as  of 
Easter  Term  then  next  ensuing,  or  some  subsequent  term, 
to  levy  a  fine  sur  conusance  de  droit  come  ceo,  ^*.  to 
Gylby  and  his  heirs,  of  the  said  fireehold  house,  called 
Old  Portland  House;  which  fine,  it  was  declared^  should 
enure  to  such  uses,  &c,  as  Tate  and  his  wife  should,  in 
manner  therein  mentioned,  jointly  appoint.  In  default  of 
appointment,  to  the  use  of  Tate  for  life,  with  remainder  to 
the  use  of  the  defendant,  Margaret  Tate,  for  Ufe;  with 
remainder  to  the  children  of  Tafe,  and  his  wife,  (who  were 
defendants  to  the  bill),  as  tenants  in  common  in  fee.  In 
Easter  Term,  1823,  the  fine  covenanted  to.be  levied  by 
this  indenture  was  levied. 

Tate  died  in  the  year  1825 intestate;  and  administration 
to  his  estate  was  obtained  by  the  plaintiffs,  Richard  Curll 
and  Philip  Upstonc,  as  judgment  creditors. 
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The  biU  was  filed  by  Sarah  Hov^hiim  as  the  repre-  Exth,Ch.inEq. 
sentattTe  of  the  Rev.  John  Houghton,  who  was  a  ere-  '  ^ 

ditor  of  Tate  for  500/.  on  a  bondi  dated  in  the  year  1805;  houghton 
and  by  Cbrtfand  Upstone,  as  creditors  for  800/.,  in  respect  ^^^^^ 
of  a  judgment  obtained  by  them  against  Tate  in  the  year 
1809;  against  Margaret  Tate  and  her  children,  and  against 
the  personal  representatives  of  William  Marston  HaU,  to 
whom  the  premises  had  been  jointly  appointed  by  Tate 
and  his  wife  in  fee,  by  way  of  mortgagCy-for  securing  2000/. 
and  interest,  with  a  power  of  sale,  under  which  power  the 
property  bad  been  sold  to  James  Wilson,  (who  was  an- 
other defendant  to  the  bill),  for  8000/. 

The  object  of  the  suit  was,  to  have  the  limitations  eon^ 
tained  in  the  indenture  of  the  25th  May,  18S3,  in  favour 
of  the  defendants  Margaret  Tate  and  her  children,  de- 
clared fraudulent  and  void  as  against  the  plaintiffs  and 
the  other  creditors  of  William  Tate^  on  the  ground,  that 
it  was  a  voluntary  settlement  by  him  when  in  a  state  of  in- 
solvency; and  to  have  the  money  produced  by  the  sale 
ef  the  property,  after  satisfyii^  the  mortgage  debt  to 
Halts  representatives,  applied  in  liquidation  of  the  debts 
dtie  to  the  plaintifis  and  the  other  creditors. 

The  bill,  among  other  things,  charged,  that  the  debt  to 
Houghton  was  contracted  by  7b/e  expressly  for  the  pur- 
pose of  enabling  him  to  pay  off  WUdetfs  debts,  and  on 
the  faith  that  TaUe  was  the  absolute  owner  of  Great 
Portland  House. 

• «  •» 

f 

Mr.  Treslove,  and  Mr.  Simpkinson,  for  the  plaintiffs. — 
WMeffi  estate  being  Insufficient  for  payment  of  his  debts 
iCnd  the  residue  of  the  purchase-money,  Tate  paid  the  dif- 
ference outof  his'own  money;  and,  inequity,  had  a  Ken  on 
the  estate  at  l^ast  to  the  extent  of  the  money  paid  by  him. 
Pitt  V.  Pitt  (a).  That  the  whole  of  the  money  was  paid 
by  TiUe  is  clear,  from  the  recital  in  the  deed  of  covenant 

(«)  1  Turn.  180. 


V. 

Tate. 
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Egeh.ck.inEq.  in  1806.    The  fine  covenanted  by  that  deed  to  be  levied 

1829  •  • 

v^^_^^^  may,  in  equity,  be  treated  as  having  been  levied.  It  has 
HouoBTON  been  held  in  several  cases,  that  a  husband  will  be  com- 
pelled to  procure  his  wife  to  join  in  a  fine  according  to  his 
covenant.  In  Hall  v.  Hardy  (a).  Sir  Joseph  JekjfUf  then 
Master  of  the  Rolls,  says,  'f  There  have  been  a  hundred 
precedents,  where,  if  the  husband  for  a  valuable  consider* 
ation  covenants  that  his  wife  shall  join  with  him  in  a  finej 
the  Court  has  decreed  the  husband  to  do  it,  for,  that  he 
has  undertaken  it,  and  must  lie  by  it,  if  he  does  not  per- 
form it.**  Barrington  v.  Horn  (£),  Daniel  v.  Adams  (c).  In 
Morris  v.  Stephenson  (ef),  a  husband  was  decreed  to  pro- 
cure his  wife  to  join  in  a  surrender  of  a  copyhold  es- 
tate. The  only  thing  which  can  be  opposed  to  these  cases^ 
is  the  dictum  of  Lord  Eldon  in  Emery  v.  Wase  {e).  But, 
presuming  that  the  husband  could  not  have  been  com- 
pelled to  procure  his  wife  to  join  in  levying  the  fine;  still, 
the  fine  levied  in  1823  would  operate  to  the  uses  declared 
by  the  deed  of  1806,  in  preference  to  the  uses  declared 
by  the  settlement  of  18^3.  Stapilton  v.  Stapilion  (/). 
Tate  being  proved  to  have  been  in  insolvent  circumstances 
at  the  date  of  the  settlement,  that  instrument  was  clearly 
void  as  against  the  plaintiffs,  who  are  entitled,  at  all  events, 
to  the  interest,  be  it  what  it  may,  which  Tate  took  in  the 
property. 

Mr.  Boteler,  and  Mr.  Haldane,  for  Margaret  Tate 
and  several  of  her  children. — The  fine  levied  in  1823 
did  not  operate  to  the  uses  declared  by  the  deed  of 
1806,  but  to  the  uses  of  the  settlement  of  1823.  It  is 
true  that  the  parties  might  alter  the  old  uses  and  de- 
clare new,  but  then  it  must  be  done  by  mutual  consent  of 
all  the  parties.     Countess  of  Rutland's  case  (g).     This 

(fl)  3  P.  Will.  187.  (e)  5  Ves.  846;  8  Vcs.  505. 

(6)  5  Vin.  Ab.  547,  pi.  35.  (/)  1  Alk.  2. 

(c)  Arab.  495.  (g)  5  Co.  25  b. 
(rf)  7  Ves.  474. 
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principle  is  also  stated  in  Moore,  107.    All  the  arrange-  Exck.chAnEq. 
ments  between  the  parties  shew  that  Wildey,  instead  of    v.J^^fl^ 
being  insolvent,  left  very  considerable  property,  and  much     houohtox 
more  than  sufficient  to  pay  BramwelFs  pui^hase^m()ney.        .^ ^^^j. 
Admitting,  however,  that  Tate  paid  the  purchase-money, 
and  had  a  lien  for  it,  still  that  lien  has  been  satisfied  by 
the  money  received  by  him  from  the  mortgage.     Pitt  v« 
Pitt  has  no  appUcatiun,  for  there  the  wife  herself  sought  to 
confirm  the  lien.     It  may  also  be  doubted  whether  a  pur- 
chase in  the  name  of  a  wife  and  children  is  within  the  sta^ 
tute  (a),  which  would  only  appear  to  apply  to  a  settlement 
of  property   already  possessed    by  the    settlor.      Lady 
Gorge's  case  (6).      Fletcher  v.  Sedley  (c).      Procter  v. 
Warner  {d).     Glaister  v.  Hewer  (e).    Ridler  v.  Punter  (/). 
Campion  v.  Cotton  (g).     Burroughs  case  {h) ;  and  Sug- 
deris  Law  of  Vendors  and  Purchasers,  6th  edit.  627,  640. 
The  settlement  in  this  case  was  not  a  voluntary  settle- 
ment, the  property  originally  belonging  to  the  wife.    Scot 
Y.Bea{i). 

Mr.  Merivale,  for  one  of  the  children  oi  Margaret  Tate, 
in  addition  to  the  arguments  for  the  other  children,  urged 
that  the  case  made  by  the  bill  with  respect  to  Tate's  insol- 
vency was  not  satisfactorily  established  by  the  evidence. 

Mr.  Treshve,  in  reply. — The  question  is,  whether  the 
settlement  of  March,  1823,  is  not  a  deed  between  the 
same  parties  as  the  deed  of  1806,  that  is,  with  respect  to 
the  parties  concerned  in  interest.  They  could  not  clearly 
declare  new  uses  without  Tate,  and  Tate's  interest  was 
bound  by  the  statute.  In  Fletcher  v.  Sedley  there  is  no 
judgment  pronounced  by  the  Court,  but  only  a  statement 

(a)  Stat.  13  Eliz.  c.  5.  (e)  8  Ves.  195. 

(6)  Cited  in  Critp  v.  Fratt,  Cro.  (/)  Cro.  Eliz.  291. 

Car.  550.  (g)  17  Ves.  263. 

(c)  2  Veni.  490.  (A)  Cited  in  Campion  v.  Cotton. 

(rf)  Scl.  Cases  in  Ch.  78.  (i)  2  Levinz,70. 
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jsm*.  ck.  •«  Eq.  of  the  inclination  of  the  Judges.    In  that  case  it  did  not  ap- 
pear that  the  settlor  was  indebted,  which  is  a  principal  in- 
gredient in  the  case;  and  it  was  argued  that  the  lease 
could  not  be  assets  because  Sir  Charles  ArringUm  never 
had  the  term  in  himself.    Procter  v.  Warner  is  report^ 
ed  in  a  book  of  very  little  authority,  has  no  application, 
and  is  not  a  decision,  but  a  mere  dictum.    In  the  pre- 
sent case,  there  is  no  contract  for  a  settlement.  In  GUU* 
ter  ▼•  Hewer ^  Sir  William  Grant  founded  his  opinion  on 
the  very  peculiar  words  used  in  the  statute,  which  was  the 
bankrupt  act  (a),  and  not  the  statute  now  in  question. 
Lord  Eldon  was  of  opinion  that  the  case  came  within 
the  statute  of  James f  observing,  that  the  principal  doubt 
he  had,  waa  upon  that  part  of  the  case  in  which  the  Mas- 
ter of  the  Rolls  had  been  of  opinion  that  even  a  purchase 
with  the  money  of  the  husband  was  not  causing  or  procur- 
ing the  conveyance  within  the  statute  of  James.    Lord 
Eldon,  however,  thought  that  what  wtis  bought  with  the 
husband's  money  was,  within  the  meaning  of  that  statute, 
bought  for  the  creditors. 


D€c.  15M. 


Lord  Chief  Baron. — The  plaintifls  in  this  suit  are 
bond  and  judgment  creditors  of  one  William  Tate.  The 
object  of  the  suit  is,  to  obtain  payment  of  their  debts  out 
of  a  certain  freehold  messuage  and  premises,  or  rather  the 
price  of  it,  for  it  has  been  sold,  comprised  in  an  indenture 
dated  in  March,  i823,  which  the  creditors  allege  was  a 
fraudulent  settlement,  because  it  was  a  voluntary  settle- 
ment on  the  debtor's  wife  and  children.  The  bill  prays 
all  the  formal  relief  necessary  to  effectuate  this  equity, 
and  that  the  plaintiffs  may  be  paid  their  debts  out  of  the 
produce  of  this  estate. 

I  need  not  suggest,  that  the  relief  sought  is  founded  on 
the  statute  13  Eliz.  c.  5,  and  the  equity  which  that  sta- 
tute was  made  to  secure  and  enforce. 


(«)  I  Jhc.  1,  c.  16, 
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The  defendants  most  interested  in  the  questions  which  Ejceh.Ch.inEq. 
have  been  discussed,  are  the  wife  and  children  of  the  '  ^ 

debtor  claiming  under  the  supposed  voluntary  and  fraudu-     Houohton 
lent  deed.    The  case  is  attended  with  some  peculiar  cir-        Tatb. 
cumstances,  which  it  will  be  necessary  to  state. 

[His  Lordship  stated  the  transactions  at  lengthl.  Some 
argument  in  favourof  the  plaintiff's  case  has  been  founded 
on  the  supposed  fact,  that  the  S61S/.,  though  represented 
in  the  conveyance  from  Bramteett  to  have  been  paid  by  Date 
and  his  wife,  and  Kirby  and  his  wife,  was  in  truth  paid  by 
Tate  alone,  out  of  his  own  proper  resources.  I  do  not 
know  that  this  is  a  material  fact,  but  if  it  were,  I  do  not 
find  it  established  by  any  thing  like  evidencoi  and  it  is  con- 
trary  to  every  probability.  What  remained  ^  due^  from 
Wildejff  as  the  price  of  this  estate,  wascfais  personal  debt; 
and  those  on  whom  the  real  estate  devolved,  were  entitled 
to  have  the  purchase  completed  out  of  his  personal  estate^ 
if  he  •  had  any^  Taie  and  Kirby  possessed  .that  per- 
sonal estate,  whatever  it  was;  -for  the  administratrix!  as- 
signed it  to  them.  If  it  were  true,  as  suggested  i  that 
Taie  had  really  paid  for  this  estate,  it  seems  difficult 
to  conceive  for  what  reason  Jbe  did  not  state  this  fact 
upon  the  conveyance,  and  why  a  security  was  not  made 
to  him;  but  instead  of  this,  he<  acknowledges  under 
his  hand  and  seal,  the  money  to  have  been  paid  by 
himself  and  Kirby,  and  their  two  wives,  and  the  estate 
was  conveyed. to.  the  two  wives,  the  daughters. and  co- 
heirs of  Wildeyt  as  tenants  in  common  in  fee.  All  this 
was  'Strictly  proper  if  Wildey's  debt  were  paid  out  x>f 
WUdey's  assets,  but  is  totally  unintelligible  if  the  debt,  that 
18  nearly  the  whole  price  of  the  estate,  were  in  ,truth  paid 
by  Taie.  i..       .. 

I  am  desired  to  infer  from  the  agreement  in  Aprilg 
1 805,  that  Taie  did  in  fact  discharge  the  principal  and 
interest  out  of  his  own  proper  monies.  This  ia  not  a  ne« 
cessary  inference*     ^i/«fey  carried  on  a  trade,  I  believe 
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Bieek.  ch.inEq,  that  of  a  coachmaker,  upon  these  premises';  and  it  was 
v^_^^*^  part  of  the  same  stipulation,  and  provided  by  the  same  in- 
HouGHTON  Btrumentj  that  Tate  should,  besides  the  freehold,  have 
Tatb.  Wildey'i  stock  in  trade  and  his  book  debts.  Such  pos- 
sibilities are  sufficient  for  the  present  purpose.  There  is, 
on  the  other  side,  nothing  but  loose  inferences.  The 
deed  of  conveyance  itself,  to  which  both  Ta^e  and  Kirby 
are  parties,  expressly  states  it  otherwise,  and  the  convey- 
ance is  made  to  the  two  co-heirs  in  accordance  with  such 
statement,  and  is  inconsistent  with  the  hypothesis  that  the 
money  was  advanced  by  Tate  out  of  his  own  funds.  The 
recital  in  the  deed  of  covenant  of  the  5th  of  Aprils  1806, 
that  no  part  of  the  sum  of  S615/.  represented  in  the  coo^ 
veyance  from  Bramwell  as  paid  by  Kirby  and  his  wife,  and 
Tate  and  his*  wife,  was  paid  by  Kirby  and  his  wife,  or 
either  of  them,  but  was  the  proper  money  of  T<Ue  and 
Margaret  his  wife,  rather  confirms  than  contradicts  the 
position  that  this  money  was  paid  chiefly  out  of  WHdey^i 
assets,  and  not  by  Tate^  from  his  private  means.  Why 
introduce  the  name  of  Margaret  Tate?  So  far  as  she 
could  be  considered  as  advancing  any  part  of  the  money, 
it  could  only  be  by  the  appUcation  of  Wildey^s  assets  in 
satisfaction  of  his  debts. 

It  is  an  acknowledged  fact  that  the  fine  covenanted  to 
be  levied  by  this  deed,  was  never  levied*  It  was,  there- 
fore, so  far  as  respected  the  two  married  women  and  their 
freehold,  avoid  deed  and  without  operation. 

There  is  some  evidence  in  respect  of  measures  taken  to 
levy  such  fine.  A  witness,  arf  attorney,  I  believe,  for  the 
plaintiffs,  says,  that  it  appears,  by  the  papers  of  a  deceas- 
ed attorney,  that  the  fine  was  acknowledged  by  the  mar- 
ried women  before  commissioners.  This  is  no  evidence ; 
even  the  papers  themselves  probably  would  not  be  evi- 
dence, but  the  subject  is  not  worth  inquiring  into.  That 
the  fine  was  never  completed  is  agreed  on  all  sides.  There 
was  no  fine  at  that  time  to  confirm  the  transaction. 
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However,  WiUiam  Tate  remained  in  possession  to  the  Bxeh,chAnEq, 
end  of  his  life,  that  is,  to  the  year  1825.    He  was  entitled     ^     ^     ^ 
to  this  possession  with  or  without  the  fine.     As  both  Tate     Houghton 
and  Kirhy  lived  to  that  time,  their  marital  rights  appa-         ilit^. 
rently  gave  them  the  possession  of  both  moieties;  and, 
with  the  consent  of  Kirby^  Tate  was  entitled  to  the  pos- 
session of  the  whole.    While  iii  this  situation,  the  inden- 
ture of  the  26th  o{  March,  1823,  is  executed. 

This  is  the  deed  which  the  present  bill  seeks  to  set 
aside  as  a  fraud  upon  the  creditors  of  William  Tate,  A 
fine  was  duly  levied  of  the  premises  in  question  as  of 
Easter  Term  in  the  year  1823,  in  which  Gylby  was  the 
plaintiff  in  the  writ. 

It  is  evident  that  the  plaintiffs  must  go  a  step  further 
than  to  set  aside  this  deed.  Their  object  is  to  charge  the 
land  by  making  it  the  fee  of  WiUiam  Tate,  their  debtor. 
If  it  remained  the  estate  of  the  married  women  upon 
whom  the  moieties  descended  as  co-heirs  of  Wildey,  the 
purchaser,  and  to  whom  the  legal  estate  in  fee  was  con- 
veyed by  Bramwell,  the  vendor  in  the  deeds  of  April, 
1806,  then  WiUiam  Tate's  interest  in  it,  which  was  the 
marital  right  only,  ceased  with  his  Ufe,  and  upon  his  death 
it  became  the  estate  of  the  defendant,  his  widow,  as  a /erne 
sole.  This  result  would  be  quite  as  fatal  to  the  claim  of 
the  plaintiffs  as  sustaining  the  settlement  o{  March,  1823. 

The  plaintiffs  were  fully  aware  of  these  consequences, 
and  therefore  they  contended  that  the  indenture  of  the  5th 
April,  1826,  which  purported  to  give  the  fee  of  both 
moieties  to  WiUiam  Tate,  and  which  for  so  many  years 
remained  inoperative  for  want  of  a  fine,  was  confirmed 
and  established  by  the  fine  o{  Easter  Term,  1823,  levied 
seventeen  years  afterwards,  in  pursuance  of  a  different 
covenant,  and  to  a  different  conusee. 

They  furthier  proceeded  to  insist  that  Tate  was  the 
real  purchaser  of  this  estate  by  paying  the  greater  part  of 
the  price,  and  therefore  that  it  ought  in  equity  to  be 
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Exck.Ch.inEq.  eoHsidered  as  his  estatei  at  least  in  die  proportioii  by 

1829 

which  he  discharged  the  purchase-money. 

There  was  alsoi  in  the  argiunent,  an  allusion  made  to  the 
character  of  Taie  as  a  trader,  and  to  the  statute  which 
charges  his  dehts  upon  his  estate.  As  this  view  of  the 
controversy  supposes  that  the  premises  were  the  estate 
of  William  Tate,  the  debtor,  it  is  obvious  that  it  begs 
the  question.  If  the  plaintiffs  succeed  upon  the  other 
points,  they  have  no  occasion  for  this  point;  if  they  fail  in 
the  othef  points,  this  must  fall  with  them. 

The  first,  therefore,  and  a  material  question,  is,  whether 
the  fine  of  March,  1823,  had  the  effect  of  settling  the  es- 
tate to  the  uses  of  the  deed  of  5th  Aprils  1806.    Before  I 
proceed  to  examine  this  point  more  in  detail,  I  will  state 
that  I  do '  not  doubt  that  the  plaintiffi  are  creditors  of 
WiUiam  Tate,  so  as  to  entitle  them  to  sustain  the  suit,  if 
it  can  be  sustained  in  other  respects.     Did  then  the  fine 
of  1803  bind  the  estate  to  O&e  uses  of  the  deed  of  5th 
April,  1806?  I  can  find  no  principle  or  authority  for  what 
the  plaintiffs  contended  on  this  point.     The  earliest  case 
cited  upon  this  subject  is  that  of  the  Countess  of  RtU* 
land  (a).    From  the  &cts  of  Uuit  case  itself  little  is  to 
be  inferred,  except,  that  there  being  two  deeds,  both 
before  the  fines,  which  were  in  some  respects  inconns-. 
tent  with  each  other,  the  last  revoked  the  first.     But, 
after  the  manner  of  that  age,  the  Court  resolved  various 
points:    1st,  That  where  the  fine  was  levied  according 
to  the  indentures,  so  as  to  be  strictly  a  performance  of  the 
covenant;  there  the  law  would  not  permit  an  averment  of 
a  new  agreement  of  an  inferior  character  mesne  between 
the  indentures  and  the  fine  to  lead  the  uses  of  the  fine. 
But  if  the  new  agreement  were  of  as  high  a  character  as 
the  first,  then,  as  being  the  last,  it  should  prevail,  and  the 
fine  should  enure  to  its  uses.    Snd,  That  if  the  fine  did 

{a)  5  Coke  25  b. 
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not  pursue  the  indentures^  in  tW  case  an  averment  of  a  £*ck,  Ch,%nEq. 
new  agreement  by  parol  to  rule  the  uses  of  the  fine  migbt  '      ^ 

be  received.  Tbe4>bvious  ground  of  this  distinotion  iS|  Huoohton 
th^t,  in- the  first  case^  where  the  fine  and  deed  fitted  each  ^atb. 
ptber  exactly,  it  would  have  been  contradicting  the  deed 
to  apply  the  fine  to  any  other .  uses  than  those  expressed 
in  the  4eed.  But  in  the  last  case,  where  the  fine  was  not 
the  one  described  in  the  deed,  it  was  no  contradiction  to 
the  deed  to  apply  such  fine  to  any  other  contract  or 
agreement 

There  is  a  third  resolution  also  explanatory  of  the  law 
upon<this  subject,  rttf.  that  where  the- fine  is  not  levied 
exactly  according  to  the  covenant,  so  that  any  new  agree* 
meqt  might  have  been  shewn,  the  law  will  apply  the  fine 
to  the  indentures.  This  is  evidently  only  a  presumption  of 
fact  ihat  the  parties  so  intended,  the  contrary  not  being 
shewn*    This  case,  was  in  1C04. 

In  1698,  nearly  a  century  afterwards,  the  same  principles 
are  stated  and  acted  upon  by  Lord  Holt  and  the  Court  of 
Kings  J^nch,  in  the  case  of  Janes  v.  Morley,  reported  in 
XSaUeld,  677,  and  more  fully  in  1  Lovd.Raymondj  287. 
Lord  HoU  stated  the  rules  exactly  as  t\key  are  stated  by 
Lord  CokCf  and  referred  to  the  case.  The  substance  of 
Jones  and  Morley  is,  that  Morley  and  his  wife,  by  deed 
dated  the  S4th  of  c/aittftiry,  1665,  covenanted  to  levy  a  fine 
as  of  Hilary  Term  next  following,  which  was  to  be  to  the 
use  of  Morley  and  his  heirs.  It  is  to  be  observed,  the 
Slih  of  January t  1665,  is  in  Hilary  Term,  1665,  and 
therefore  Hilary  Term  next  following  mentioned  in  the 
covenant  must  have  meant  Hilary  Term,  1666.  Before 
any  fine  was  levied,  and  on  the  Slst  oi  January ^  1665,  a 
writing,  indented,  but  not  sealed,  was  made  between  ilfor- 
leyt  of  the  one  part,  and  his  wife,  of  the  other;  by  which  it 
was  agreed,  that  the  uses  declared  by  the  deed  of  the  24ib 
of  January  should  be  revoked,  and  that  all  former  agree- 
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Bich  ch,in  Eq»  ments  ahould  (except  upon  contingencies  which  never  hap- 
'  ^  pened)  eiiure  to  the  use  of  the  wife  and  her  heirs*  On  the 
Houghton  last  retum  of  the  same  Hilary  Term  the  fine  was  levied. 
Tate;  ^^e  question  which  arose  was,  whether  the  fine  should  ope- 
rate to  the  use  of  the  deed  of  the  24th  of  January ^  1665, 
to  the  husband  and  his  heirs,  or  to  the  use  of  the  subsequent 
unsealed  agreement  of  the  31st  of  the  same  January ^  1665, 
to  the  wife  and  her  heirs.  Lord  Holt  and  the  Court  of 
King's  Bench  were  of  opinion,  upon  the  principles  before 
stated,  that  the  fine,  not  having  pursued  the  deed,  it 
being  levied  in  Hilary  Term,  1665,  and  not  in  HUary 
Term,  1666,  it  was  competent  to  shew  a  new  agreement. 
That  the  indenture  of  the  3>st  of  January^  though  not 
sealed,  was  such  agreement,  and  the  agreement  in  pur- 
suance of  which  the  fine  was  levied.  It  was  therefore 
held,  that  the  fine  actually  levied  should  enure  to  the  uses 
of  the  agreement  of  the  31st  Jamfary,  1665,  made  be- 
tween the  husband  and  wife  only. 

These  are  great  authorities,  and  have  not  to  my  know- 
ledge ever  been  impugned.  Wherever  the  subject  has 
been  mentioned,  the  principles  which  these  cases  estab- 
lish  have  been  approved  and  acknowledged.  If  applied 
to  the  circumstances  of  the  present  case,  they  leave  no 
doubt  as  to  the  result.  The  deed  of  the  5th  Aprils 
1806,  provides  that  the  fine  shall  be  levied  of  Mich" 
aelmas  Term  then  next  ensuing,  or  of  some  subsequent 
term,  and  the  conusance  is  to  be  made  to  George  Green* 
The  fine  actually  levied  is  levied  seventeen  years  after- 
wards, as  of  Easter  Term,  1823,  and  the  conusance  is 
made  to  Gylby.  Without  noticing  the  distance  of 
time,*  the  change  of  the  conusee  is  a  sufficient  variance 
between  the  covenant  and  the  deed  of  1806,  and  the  fine  in 
1823,  to  let  in,  according  to  these  cases,  any  legal  evidence 
of  a  new  agreement,  even  if  the  second  agreement  were 
not  of  so  high  a  character  as  the  first.  But,  it  is  not  ne- 
cessary to  resort  to  this  circumstance.     The  second  is 
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lik6  the  first,  under  seal,  and  would,  therefore,  according  to  Ereh.  ch,  in  Bq. 
the  authorities,  have  rescinded  the  first,  and  have  led  the     v._^^ 
uses  of  the  fine,  even  if  there  had  been  no  variance  be-     houohton 
tween  the  covenant  in  the  first  deed  and  the  fine.  t^tb. 

It  was  urged  in  the  discussion,  that,  in  all  the  cases,  the 
original  contract  was  rescuided  by  all  the  parties  to  it;  and 
it  was  said,  that  this  was  not  so  rescinded.  But  in  fact 
it  was  so  rescinded,  and  by  the  same  parties.  Tate's 
debts  are,  I  presume,  supposed  to  make  a  difference.  In 
order  to  contradict  this  argument,  the  case  of  Stapilton  v. 
StapUtan  (a)  was  cited.  The  circumstances  were  these: — 
PAilip  StapiUoftf  the  father,  was  tenant  for  ninety-nine 
years,  if  he  should  so  long  live.  There  were  trustees  to 
support  contingent  remainders;  and  then  a  limitation 
to  his  first  and  other  sons  in  tail.  He  had  two  sons ;  the 
eldest,  Henry,  the  youngest,  Philip.  They  were  both 
born  of  the  same  mother;  but  the  eldest,  though  it  was 
not  then  openly  declared,  was  born  before  the  marriage^ 
It  was  the  evident  intention  of  the  parties  to  prevent  the 
question  respecting  the  legitimacy  of  the  eldest  son  arising; 
and,  therefore,  by  lease  and  release,  dated  9th  and  10th 
September,  17S4,  the  sons  being  both  adult,  they  joined  in 
conveying  the  estate  to  Thomson  and  Fairfax,  to  make 
them  tenants  to  the  pradpe,  to  suffer  a  recovery,  and  the 
uses  divided  the  estate,  so  that  Henry,  whose  legiti- 
macy was  doubted,  took  an  estate  for  life  in  a  part  with 
remainder  to  his  sons  in  tail,  and  the  rest  of  the  estate  was 
allotted  in  separate  divisions  to  the  father  and  the  second 
son,  Philip*  There  was  a  covenant  to  suffer  a  recovery 
within  twelve  months.  Before  the  recovery  was  suffered, 
Henry,  the  eldest,  and  whose  condition  was  doubtful, 
died,  leaving  a  son  and  heir.  After  his  death,  and  before 
the  twelve  months  had  expired,  new  deeds,  dated  in  April, 
17S6,  were  executed  between  the  father  and  the  surviving 

(a)  1  Alk.  7. 
VOL.  III.  L  L 
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Exeh.  Ch.in  Eq.  8011,  in  which  the  entire  estate  was  limited  to  them,  and  no 

1829 

^     notice  whatever  taken  of  Henry  ^  or  his  son.    A  recovery 

Houghton  was  then  suffered  within  twelve  months,  which  agreed  in 
Tate.  ^  respects  with  the  original  deed,  except  that  Henry ^ 
being  dead,  was  not  vouched.  Lord  Hardwicbe  sup- 
ported the  first  deed,  and  relieved  the  son  of  Henry; 
being  of  opinion,  that  the  first  deed  contained  a  con- 
tract for.  a  valuable  consideration,  as  being  a  compro- 
mise of  doubtful  rights;  and  that  it  was  not  competent 
to  the  other  parties,  in  the  absence  of  Henry^  to  re« 
scind  that  contract,  and  take  the  whole  estate  to  them- 
selves ;  a  decision,  of  which  the  justice  cannot  be  doubted. 
But  that  case  and  the  present  are  entirely  dissimilar.  In 
that  case,  the  recovery  was  suffered  precisely  according  to 
the  covenant  in  the  first  deed,  except  as  to  one  circum<* 
stance  which  had  become  impossible.  The  recovery  was 
suffered  within  the  time  limited  by  the  deed;  and  the 
tenants  to  the  praecipe  were  the  persons  mentioned  in 
the  covenant.  Whoever  will  carefully  examine  that  case, 
will  feel  that  the  decision  rests  upon  what  Lord  Hardwieke 
himself  states  in  his  judgment,  viz.  that  the  first  deeds, 
the  deeds  of  1724,  constituted  a  contract  for  a  valuable 
consideration,  which  the  son  and  heir  of  one  of  the  par- 
ties, on  whom  his  rights  devolved,  was  entitled  to  have 
specifically  performed.  In  truth,  that  is  the  substance  of 
his  decree.  I  have  had  recourse  to  the  Register's  book 
for  the  order.  It  does  not  contain  any  declaration  what- 
ever that  the  recovery  should  enure  to  the  uses  of  the  deeds 
of  1 7S4 ;  nor  is  there,  I  believe,  any  mention  of  the  recovery 
at  all,  but  there  is  a  declaration,  that  the  son  of  Henry  was 
entitled  to  the  lands  limited  in  remainder  to  him  as  the  first 
son  of  Henry,  his  father,  by  the  deed  of  1724,  and  that  he 
was  entitled  to  the  benefit  of  the  covenants  contained  in 
those  deeds.  There  is  then  a  decree  for  mutual  conveyances, 
according  to  the  uses  of  those  deeds.  And,  as  the  plain- 
tiff, the  son  of  Henry ,  was  an  infant,  his  Lordship  ordered 
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that  the  other  two  persons  should  hold  and  enjoy  the  lands  ^^Ch.MEq. 
settled  upon  them  during  his  infancy,  and  that,  when  be     y.^.^^^^,^,^^ 
came  of  age,  he  should  convey  the  proportions  of  the  es-     Houohton 
tate  according  to  his  father's  contract.     AH  the  other  di-         Tats. 
rections  contained  in  the  decree  proceed  upon  the  same 
principle.    The  decree  is  nothing  but  a  specific  perform- 
ance of  the  contract  contained  in  the  deeds  of  1724,  made 
for  a  valuable  consideration  between  competent  parties, 
and  which  the  recovery  enabled  the  siurviving  parties  to 
fulfil. 

In  the  present  case,  if  I  were  to  hold,  that  the  fine  le- 
vied to  Gylby  in  1823,  would  operate  legally  to  the  uses 
of  a  covenant  entered  into  in  1806,  which  stipulated  for  a 
fine  to  George  Greeny  when  there  was  an  intermediate 
agreement,  it  would  be  to  contradict  every  authority  upon 
the  subject.  The  fine  agrees  in  every  thing  with  the  deeds 
of  1823,  and  in  nothing  with  the  deed  of  1806. 

However,  this  does  not  decide  the  question.  I  must 
proceed  to  inquire  whether  the  contract,  as  it  is  called, 
contained  in  the  deed  of  1806,  can  give  to  the  plaintiffs  any 
equitable  title  to  a  specific  performance  of  that  contract, 
so  as  to  make  this  estate  in  equity  the  fee-simple  of  Wil- 
Uam  Tate,  their  debtor.  If  they  could  do  so,  they 
would  stand  nearly  in  the  same  situation  as  the  plaintiff, 
the  son  of  Henry,  did  in  Stapilton  and  Siapilion. 

Before  I  approach  this  subject  more  closely,  I  premise, 
that  I  think  myself  bound  to  treat  the  question  without 
any  regard  to  the  steps  supposed  to  have  been  taken  in 
1806'  towards  levying  a  fine  at  that  period.  It  is  agreed, 
that  no  such  fine  was  ever  levied,  and  upon  that  hypo- 
thesis I  must  proceed. 

The  deed  of  1806  was  constructed  for  the  purpose  of 
giving  the  estate  now  in  question  to  William  Tate  in  fee. 
The  estate  belonged  to  the  two  wives.  The  husbands 
had  nothing  but  their  marital  rights.  The  deed,  so  far  as 
respected  the  married  women,  was  merely  void^  till  confirm* 

ll2      . 
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Exeh.  cii.  in  Eq,  ed  by  a  fine  according  with  it.    If  no  fine  had  ever  been  le- 
^     ^  '  ^    vied,  what  remedy,  after  Tate's  death,  could  his  creditors 
HouoHTOM     have  had  upon  that  deed?   Could  they  have  compelled 
Tatb.         these  two  women,  or  either  of  them,  to  join  in  a  fine? 
What  relief  could  they  have  had  under  the  head  of  spe*- 
cific  performance  of  this  contract?    Mrs*   Tate's  share 
would  have  become  vested  in  her,  Mrs.  Kirby's  in  Uke 
juanner  in  her.    This  view  of  the  situation  of  the  estate  in 
the  event  of  Tate's  death,  before  any  fine  was  levied,  illus- 
trates the  nature  and  effect  of  this  agreement  of  the  5th 
April,  1 S06,  standing  by  itself  alone,  and  operating  only 
by  its  own  proper  force,  obviously  entirely  different  from 
the  original  contract  in  Stapilton  v.  StapUton,  which  bound 
every  part  and  the  whole  estate. 

It  is  placing  the  plaintiffs  in  a  very  favourable  situation 
to  treat  them  as  purchasers  from  William  Tate*  If  their 
claim  in  this  cause  be  put  upon  their  having,  as  such  purchar 
sers,  a  right  to  the  estate,  it  is  quite  manifest,  that  at  no 
time  could  they  have  had  any  such  right.  They  might,  if 
the  rule  of  equity  had  remained,  as  perhaps  it  once  was, 
which  is  more  than  doubtful,  have  obtained  a  decree 
against  Tate  to  procure  a  fine  and  a  conveyance;  but  such 
a  decree  could  have  given  them  no  interest  in  the  estate 
itself.  The  married  women  were  fully  entitled  to  refuse 
to  levy  the  fine,  and  might  have  done  so;  and  if,  by  any 
change  of  circumstances,  the  plaintiffs  lost  the  lever  by 
which  they  acted,  I  mean  the  power  over  Tate,  there  was» 
at  once,  an  end  to  their  rights  and  remedies  together. 

In  Stapilton  v.  Stapilton,  Henry,  the  deceased  son, 
had  a  clear  equitable  interest  in  the  land,  as  much  as  any 
purchaser  has  who  buys  for  a  valuable  consideration 
from  the  acknowledged  owners.  In  the  present  case,  the 
supposed  purchaser  obtained  by  the  deed  no  interest 
whatever  from  any  acknowledged  owner.  The  owners 
were  the  two  married  women ;  and  there  could  be  no  valid 
contract  respecting  their  estate  till  their  consent  was  for«> 
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mally,  legally »  and  freely  given,  in  other  words,  till  it  was  Ejcch.Ch.inEq. 
confirmed  by  a  fine.     But  this  event  never  happened.    It  *  ^ 

seems  to  me  to  be  clear,  therefore,  that  the  deed  of  5th      Houqhton 
Aprils  1806,  could  not  give  to  any  person  claiming  under         t^te. 
Tate,  any  title  to  enforce  a  conveyance  of  this  estate. 

These  difficulties  upon  the  plaintifi^s  increase,  when  the 
subsequent  deed  of  March,  182S,  and  the  fine,  are  taken 
into  consideration.  If  it  were  conceded  that  these  plain- 
iitfs,  as  creditors  of  Taie,  might  have  the  benefit  of  the 
statute  of  the  13  Eliag.  upon  a  proper  case,  they  have 
further  to  make  out,  that  the  deed  of  March,  1823,  and 
the  fine  levied  in  pursuance  of  it,  was  a  voluntary  con* 
veyance,  a  pure  gift  from  William  Tate  to  his  wife  and 
children.  But  that  is  far  from  being  the  truth.  Tate 
had  nothing  but  his  marital  rights,  and,  it  may  be,  those  of 
Kirby.  The  owners,  the  chief  donors,  the  settlors,  were 
the  two  women.  The  defendants  claim  from  them,  not 
from  TaUe;  and  it  is  a  fallacy  to  treat  this  settlement  as  a 
settlement  made  by  Tate  upon  his  wife  and  children. 

The  result  is,  that,  in  my  opinion,  the  plaintiffs  are  en- 
titled to  no  relief  upon  this  bill,  unless  they  could  establish, 
either,  that  the  fine  of  \8SS  enured  to  the  uses  of  the  deed 
of  April,  1806,  or,  that  the  last-mentioned  instrument 
contained  a  contract  between  such  parties,  and  for  such 
considerations,  as  would  entitle  them  to  a  specific  per« 
formance  of  it.  They  fail  in  both.  The  fine  of  1823  did 
not  eniure  to  the  uses  of  the  deed  of  1826,  because  it  did 
not  accord  with  it  in  any  respect,  and  because  it  was  actually 
levied  in  pursuance  of  a  new  and  subsequent  agreement, 
which  it  strictly  pursued,  and  with  which  it  accorded  in 
every  circumstance.  They  cannot  have  a  specific  per- 
formance of  the  deed  of  1806,  because  it  is  a  void  instru- 
ment as  far  as  respects  the  material  parties,  those  who 
had  the  chief  interest  in  the  estate,  the  married  women. 
I  need  hardly  add,  that  the  deed  oi  March,  1823,  is  not 
a  voluntary  settlement  by  which  the  estate  moved  from 
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Ercfu  Ch.inEq,   William  Tate,  the  debtor;  I  view  it  more  as  a  settlement 

^     ^   '  ^     made  by  the  two  married  women. 

HouoQTON  In  arriving  at  this  conclusion,  I  have  not  availed  myself 
Tate.  o^  ^1^^  point  suggested  and  argued  on  the  part  of  the  de- 
fendantSy  viz.  that  the  statutes  of  JE/Jxr.,  the  ISth  and  S7th, 
do  not  affect  land  which  is  purchased  by  the  debtor,  and 
where  the  land  is  conveyed  directly  by  the  vendor  to  the 
family  of  the  debtor.  I  have  not  thought  it  necessary  to 
examine  it,  being  satisfied  upon  the  ground  I  have  stated 
at  so  much  length.  I,  therefore,  give  no  opinion  upon  it. 
There  is  another  view  of  the  case  to  which  I  have  al- 
ready  alluded,  and  which  is  not  permitted  to  me  to  pass 
by  without  more  notice.  It  is  the  allegation,  that  the  es« 
tate  in  question  was  chiefly  the  estate  of  William  Tate,  in 
consequence  of  his  having  paid  the  chief  part  of  the  pur* 
chase-money  to  Bramwell,  the  vendor.  I  cannot  adopt 
this  view  of  the  question,  because,  I  am  satisfied  that  it  is 
not  true  in  fact,  and  that,  if  it  were  true,  the  money  has 
been  refunded  to  him* 

I  have  already  stated  that  the  averment  is  contrary  to  all 
probability : — that  Tate  possessed  Wildey's  stock  in  trade 
and  book  debts : — and  that,  in  the  conveyance  by  the  vendor 
Bramwell  to  the  daughters,  the  money  is  represented  as 
paid  by  Tate  and  his  wife,  and  by  Kirby  and  his  wife.  I  can 
find  upon  this  record  no  evidence  whatever  to  support  the 
assertion  made  by  the  plaintiffs,  except  that  of  Mr.  Gill, 
who  I  take  to  be  the  plaintiffs'  attorney,  who  knows  no- 
thing of  it  himself,  but  infers  it,  as  he  says,  from  the  deed 
oi  Aprils  1806,  containing  the  covenant  to  levy  a  fine.  A 
meagre  case  to  establish  such  a  proposition.  But,  I  think 
he  has  mistaken  the  deed.  I  have  not  been  furnished  with 
a  copy  of  it;  but,  upon  the  pleadings,  it  is  stated  differ- 
ently. If  I  am  to  rely  for  its  contents  upon  the  statement 
in  the  answers,  the  recital  in  that  deed  was,  that  the  mo- 
ney was  not  paid  by  Kirby  and  his  wife,  but  by  Tate 
^nd  his  wife,  which,  primd  faqie,  means  out  of  Wildey$ 
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assets.     Gill  seems,  therefore,  from  his  evidence  itself,  to  Exeh,ch,inEq, 

1829 
have  been  misled.     If  I  had  thought  it  material,  I  would  ^ 

have  sent  for  the  deed.  On  the  other  hand,  Kirby  is  Houohtom 
himself  examined ;  and  he  swears  positively,  that  the  mo-  tatb. 
ney  was  paid  out  of  Wildey*8  assets,  though  it  passed 
through  Tales  hands.  He  says  it  was  paid  with  money 
arising  from  the  sale  of  Wildey^s  stock  in  trade,  and  by 
the  receipt  of  his  book  debts.  He  says,  he  inspected 
Tate's  books,  and  was  well  acquainted  with  his  transac- 
tions. Every  thing  which  can  be  called  evidence  tends  to 
the  same  conclusion.  It  is  manifest  that  Tale^  whose  al- 
lotment of  Wildeys  property  consisted  of  nothing  but  Old 
Portland  House,  the  stock  in  trade,  and  book  debts,  if  ^ 

this  personalty  was  trifling,  and  he  paid  the  whole  price 
of  the  freehold  out  of  his  own  property  except  the  500/., 
received  only  that  500/.  as  his  share  of  Wildey's  property, 
a  circumstance  extremely  improbable.  It  is  incredible,  if 
such  had  been  the  circumstances,  that  be  should  have  per* 
mitted,  from  the  very  beginning,  and  throughout  the  whole 
of  the  transaction,  the  estate  to  be  treated  as  the  estate  of 
the  two  married  women,  and  should  never  have  put  forward 
any  claim  of  charge  upon  it.  I  consider,  therefore,  that 
pretence  as  a  mistake.  But  further,  if  it  were  true, 
he  has  received  the  money  back.  He  found  means  to 
mortgage  the  estate  for  2000/.  He  received  the  money 
ao  raised.  The  mortgage,  with  interest,  has  been  satisfied 
out  of  the  produce  of  the  estate.  The  principal  sums  cor- 
respond exactly.  How  the  account  of  interest  would  stand, 
it  is  not  worth  inquiring.  A  part  of  the  interest  paid  to 
the  vendor  accrued  during  Tate's  possession  of  the  estate 
and  the  assets.  I  consider,  therefore,  that  the  money  has 
been  repaid  to  Tate*  This  ground  of  relief  also  fails  en- 
tirely. 

During  the  long  consideration  which  I  have  given  to 
this  case,  some  views  of  it  occurred  to  me,  according  to 
which,  upon  a  suit  properly  framed,  the  plaintiffs  might. 
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HOUOIITON 
V. 

Tate. 


Exch,ck.inEq.  perbapSi  have  shewn  themselves  entitled  to  relief  against 

this  fund,  but  in  a  degree  extremely  limited,  unless  the 
point  made,  that  a  purchase  is  not  within  the  statutes  of 
EUz.,  had  furnished  an  answer. 

That  circumstance,  together  with  the  novelty  of  tbe 
case,  induces  me,  in  dismissing  this  bill,  to  dismiss  it  with- 
out costs. 

Let  the  bill  be  dismissed  without  costs* 


A.  Iiaving  been 
indebted  to  the 
estate  of  B,  in  a 
sum  of  money, 
but  from  which 
he  had  been 
discharged  un- 
der a  commis*' 
sion  of  bank- 
rupt, voluntarily 
executed  to  C, 
tlie  widow  of  J?., 
a  bond  for  the 


FowLER  and  Another  v.  Hunter  and  Others. 
Robert  hunter,  by  Us  will,  dated  nth  Juhc, 
1780,  gave  to  his  eight  children  therein  named  lOSOi!.  each, 
and  the  residue  of  his  estate  to  his  wife,  Mary  Hunter, 
whom  he  appointed  his  executrix. 

The  testator  died  in  1783,  leaving  the  eight  children 
named  in  his  will  and  two  children  bom  subsequently  to 
the  date  thereof. 
The  testator,  Robert  Hunter,  in  his  lifetime,  was  a 
Sf iSeb^yS  creditor  of  Samuel  Yeats,  of  Wottan-under-Ecfge,  in  the 
the  useofherteif  county  of  Gloucester,  clothier,  for  the  sum  of  1S61/.  3s.  8rf., 

which  Samuel  Yeats,  in  the  year  1782,  became  bankrupt. 
This  debt  was  proved  by  the  testator  in  his  life*time,  or 
by  his  widow  after  his  decease,  under  the  commission  of 
bankrupt  against  Yeats,  and  dividends  therecm  to  the 
amount  of  346/.  17*.  4e/.  were  received  by  the  widow,  MoT'* 
fhe'^e^^d'bt  S^^^  Hunter,  from  the  estate  of  Yeats. 

nefit  ofherH^ 

and  children  only,  in  what  praportiont  among  the  latter  the  may  think  proper  to  direct,  but  for  no 
other  twe,  purpose,  or  intent  whatsoever: — Held,  that  the  widow  took  a  life  interest  in  the  money 
secured  by  the  bonds,  and  that  the  principal,  after  her  decease,  became  payable  among  the  child- 
ren, in  such  manner,  and  in  such  proportions,  as  she  should  direct;  and  the  widow  having  made  an 
exclusive  appointment  in  favour  of  two  of  her  children,  it  was  held  that  such  appointment  waa  void, 
and  that  all  the  children  took  as  tenants  in  common. 

Though,  generally  speaking,  an  instrument  must  be  construed  by  the  proviilons  contained  in  i^ 
and  not  by  any  thing  dehors,  yet,  under  the  circumstances  of  this  case : — Held,  that  the  Court  might 
call  the  language  of  the  second  bond  into  aid  in  construing  the  eiFect  of  the  first. 

Where  there  is  a  general  power  of  appointment  among  children,  and  the  appointment  from  any 
circumstance  becomes  void,  the  children  take  as  tenants  in  common. 


but  at  her  dis* 
posaL     Two 
years  after- 
wards, A,  exe- 
cuted to  C.  an- 
other bond  for 
the  payment  of 
the  remainder 
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Samuel  Yeats  obtained  his  certificate  under  his  com-  Bxeh,ck,inEq. 
mission ;  and,  being  afterwards  successful  in  business,  he, 
in  the  year  1800,  wrote  to  Margaret  Hunter  the  following 
letter : 


1829. 


"  MonksmiU,  near  fTotton-under-Edge,  June  4th,  1800.     /-;^^^^,  '^7" 

"  My  dear  Madam, — Although  it  is  many  years  since  we  jSJ^a  ^  ^<^^  ^  ^^4 
have  kept  up  any  correspondence,  yet  I  can  assure  you 
there  has  never  one  year  passed  without  my  reflecting, 
with  regret,  on  the  loss  your  late  husband  sustained  by  my 
failure,  and  also  upon  the  distress  I  imagined  you  must 
have  since  suffered  in  your  own  concerns;  and  on  that  ac« 
count,  I  have  the  greater  satisfaction  in  the  subject  pf  this 
letter,  which  I  shall  endeavour  to  explain  without  fur- 
ther preface.  It  has  ever  been  the  fervent  prayer  of  my 
mind  that  I  might  be  permitted  to  live  long  enough  to 
make  my  creditors,  who  sustained  losses  by  my  failure, 
compensation  for  their  debts,  and  it  appeared  to  me  that 
the  only  chance  I  had  of  ever  doing  it  was  to  keep  the 
property  I  have  since  been  obtaining  by  my  business  to- 
gether till  I  could  do  something  for  them  like  a  full  com- 
pensation. By  a  late  investigation  of  niy  affairs,  it  appears 
that  it  has  at  length  pleased  God  to  bless  my  endeavours 
so  far  as  to  enable  me  to  obtain  property  sufficient  to 
make  up  the  deficiency  which  the  three  dividends  of  my 
effects  fell  short  of  doing  under  the  commission  (and  it 
was  not  until  this  late  investigation  that  I  had  sufficient) ; 
but  it  is  so  disposed  of  in  my  business  that  it  would  be  im- 
possible for  me  to  collect  the  whole  together  under  a  very 
considerable  time  to  discharge  the  whole  of  those  debts, 
without  putting  a  total  stop  to  that  business  by  which  I 
have  been  enabled  to  obtain  the  property,  and  throwing 
me  again  into  a  dependent  situation,  which  I  cannot  sup- 
pose any  real  friend  I  have  would  wish  to  see  me  in;  but, 
as  it  is  as  much  my  wish,  as  I  conceive  it  to  be  my  duty  also. 
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E*ck.Ck.inEq.  to  take  the  earliest  possible  opportunity  of  making  my 
^     creditors  restitution,  if  I  can  prevail  on  some  of  my  prin- 
FowLER.       cipal  creditors,  whom  I  look  upon  as  my  particular  friends, 
HuMTER.      to  allow  me  to  give  them  my  bonds  for  the  amount  of  the 
deficiency  of  their  debts,  payable  in  three  years,  with  half 
yearly  interest,  it  is  my  intention  to  pay  the  smaller  cre- 
ditors during  the  course  of  this  month.     And,  as  I  think 
I  cannot  possibly  dispose  of  the  amount  of  what  would  be 
the  deficiency  of  my  debt  to  the  late  Mr.  Hunter ^  so  well 
as  to  secure  it  for  the  benefit  of  you,  my  dear  Madam,  and 
your  family  in  the  way  that  would  have  been  most  conge« 
nial  to  the  spirit  of  my  departed  friend,  and  to  your  wishes, 
I  shall  be  happy  to  give  you  the  amount  in  one  sum  in  such 
manner  as  you  will  be  pleased  to  point  out  as  most  likely 
to  answer  that  purpose;  and,  at  the  expiration  of  three 
years,  I  will,  if  required,  invest  the  property  in  any  other 
security,  or,  if  more  desirable,  pay  the  money.     I  request 
the  favour  of  your  immediate  answer,  and  remain  respect- 
fully,  my  dear  Madam,  your  faithful  and  obliged  friend, 

Samuel  Yeats.*' 

In  accordance  with  this  letter,  Samuel  Yeats  executed 
to  Margaret  Hunter  a  bond,  dated  the  5th  June,  1800,  by 
which  he  became  bound  to  Margaret  Hunter,  therein  de- 
scribed as  the  widow  of  the  late  Robert  Hunter,  of  the 
city  o{  Bristol,  merchant,  in  the  sum  of  2788/.  I3s.  Sd., 
to  be  paid  to  the  said  Margaret  Hunter,  for  the  use  of 
herself  and  children,  but  at  her  disposal,  or  her  certain 
attorney,  executors,  administrators,  or  assigns ;  with  a  con- 
dition thereunder  written  for  making  void  the  same,  if 
Samuel  Yeats,  his  heirs,  executors,  or  administrators, 
should  pay,  or  cause  to  be  paid,  to  Margaret  Hunter, 
her  executors,  admimstrators,  or  assigns,  1394/.  Qs.  lOd 
on  the  5th  June,  1803,  with  legal  interest  half  yearly. 

The  1S94/.  6s.  \0d.  secured  by  this  bond  were  composed 

of  914/.  Gs.  4c/.,  the  balance  of  the  original  debt,  ^th  in- 
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terest  thereon,  from  the  5th  December,  1789,  when  the  Exch,ch,inEq. 
last  dividend  was  declared.  ^ 

After  the  execution  of  this  bond,  it  was  discovered  that  Fowler 
the  interest  had  been  improperly  calculated  from  the  day  huntsr. 
when  the  last  dividend  was  declared,  instead  of  from  an 
earlier  period ;  and  Samuel  Yeats,  therefore,  executed  to 
Margaret  Hunter  another  bond,  dated  5th  June,  1802, 
whereby  he  became  bound  to  her  as  the  widow  of  Robert 
Hunter  in  685/.  14«.  8d.,  to  be  paid  to  the  said  Margaret 
Hunter,  or  her  certain  attorney,  executors,  or  administra- 
tors, /or  the  use  and  benefit  of  herself  and  children  ofdy, 
in  what  proportion  among  the  latter  she  may  thinh  proper 
to  direct,  but  for  no  other  use,  purpose,  or  intent  what' 
soever.  This  bond  was  conditioned  for  the  payment  by 
Samuel  Yeats,  his  heirs,  executors,  or  administrators!  to 
Margaret  Hunter,  her  executors,  administrators,  or  as- 
signs,ybr  the  use  and  benefit  of  herself  and  children  only, 
in  what  proportion  among  the  latter  she  may  think  proper 
to  direct,  but  for  no  other  use,  purpose,  or  intent  whatso* 
ever,  of  the  sum  of  S43L  lis.  M,  on  the  5th  Jutie,  1805, 
together  with  legal  interest  half  yearly. 

In  1803,  Samuel  Yeats  wrote  the  following  letter  to 
Margaret  Hunter: 

"  Monksmill,  near  Wotton-under^Edge,  July  30th,  1803. 

**  My  dear  Madam — Inclosed  you  will  receive  41/.  12s. 
2d*  to  pay  the  interest  due  on  my  bonds  to  you  on  the  5th 
of  last  month,  which  you  will  be  pleased  to  acknowledge 
accordingly. 

''As  the  time  is  now  expired  for  which  I  originally  pro- 
posed to  hold  the  money  for  which  these  bonds  were  given 
you  (and  my  other  friends  to  whom  I  stand  indebted  under 
similar  circumstances),  the  option  to  say  whether  it  will  be 
most  agreeable  to  have  the  money  paid  in  in  six  months 
from  this  date,  or  to  let  it  remain.  I  will  readily  do  the 
former  if  more  agreeable  to  you,  and  it  will  increase  the 
income  of  yourself  or  family,  provided  I  can  be  satisfied 
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Bxeh,Ch,iHEq.  the  principal  be  secured  to  your  daughters  after  your  de- 
'  ^     cease  (to  be  disposed  of  amongst  them  in  such  proportions 
FowLKR       as  you  may  think  proper),  agreeably  to  the  plan  which  was 
Hunter.       proposed  on  your  first  entering  into  a  correspondence  up- 
on this  subject.    I  wish  you  to  consider  the  convenience  of 
yourself  and  family  solely  in  your  determination  and  reply 
to,  my  dear  Madam,  your  sincere  fnend  and  servant, 

Samuel  YeaUr 

Three  of  Robert  Hunter's  children  died  intestate  and 
unmarried  before  either  of  the  bonds  were  executed  by 
Samuel  Yeats. 

The  interest  on  the  bonds  was  from  time  to  time,  until 
the  year  18S1,  received  by  Margaret  Hunter  and  applied 
to  her  own  use.  In  that  year  Samuel  Yeats  paid  off  the 
bonds,  and  the  money  was  invested  by  Margaret  Hunter 
in  the  purchase,  in  her  name,  of  £300/*  three  per  cent. 
consols,  the  dividends  and  interest  of  which  were  from 
time  to  time  received  by  her* 

Margaret  Hunter  died  in  the  year  1827^  having  made  a 
will  dtfted  11th  October^  1820,  whereby  she  bequeathed 
«8  follows,  viz.  **  I  give  unto  my  daughters,  Mrs.  James 
Fowler  and  Mrs.  Richard  Fowler ^  five  guineas  each  to  buy 
a  mourning  ring;  I  give  all  my  plate  to  my  two  sons, 
Robert  Hunter  and  Jameson  Hunter^  to  be  equally  divid- 
ed between  them;  And  I  give  and  bequeath  all  the  re- 
sidue of  my  property,  and  all  property  over  which  I  have 
any  power  of  appointment,  unto  my  two  daughters,  Jenny 
Ann  Hunter  and  Maria  Bush,  to  be  equally  divided  be- 
tween them ;  the  share  of  my  said  daughter,  Maria  Bush, 
to  be  for  her  sole  and  separate  use,  so  that  the  same  may 
be  given,  sold,  or  disposed  of  by  her,  or  be  held  and  enjoy- 
ed by  her  in  exclusion  of  her  husband,  and  without  being 
under  his  control,  or  subject  to  his  debts  or  engagements, 
and  in  the  usual  manner  as  if  she  was  sole  and  unmarried; 
and  I  appoint  my  said  two  daughters,  Jenny  Ann  Hunier 
and  Maria  Bush  joint  executrixes  of  this  my  will.*' 
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The  bill  was  filed  by  Margaret  Fowler ^  widow,  one  of  Bxch,  Ch.  in  Bq. 
the  children  of  the  testator  Robert  Hunter,  and  Jatnes 
Fowler,  the  husband  o£  Sarah  Fowler,  deceased^  another  of 
the  testator's  children,  against  the  other  surviving  children 
of  the  said  testator,  and  prayed  a  declaration  that  Mar^ 
garet  Hunter,  the  widow  of  the  testator,  was  a  trustee  for 
herself  and  her  children,  living  at  the  dates  of  the  bonds,  of 
the  monies  secured  by  the  bonds,  and  of  the  2S0OL  consols, 
in  which  the  same  were  afterwards  invested;  and,  regard 
being  had  to  the  fact,  that  the  interest  of  the  principal 
monies  secured  by  the  said  bonds,  and  the  dividends  of 
the  said  annuities,  were  received  by  the  said  Margaret 
Hunter  exclusively  during  her  life,  it  might  be  declared^ 
that  the  whole  of  the  consols  became  distributable  at  her 
death  among  her  children  living  at  the  dates  of  the  bonds 
respectively  in  equal  shares,  and  the  representatives  of 
such  of  them  as  were  since  dead :  and  that  the  appoint* 
ment  contained  in  the  will  of  Margaret  Hunter  in  favour 
of  Jenny  Ann  Hunter  and  Maria  Bush,  exclusively,  so  far 
as  the  same  related  to  the  consols,  might  be  declared  void. 

Mr.  Treslove  and  Mr.  Witbraham  for  the  plaintiff. — 
Both  bonds  were  given  in  pari  materid;  one,  therefore, 
may  fairly  be  used  to  illustrate  the  other.  The  objects  of 
Yeats*  bounty,  or  rather  sense  of  justice,  were  Mrs. 
Hunter  and  all  the  children:  he  could  not  have  any  in* 
tention  to  exclude  any.  The  words,  '^  but  at  her  disposal,'* 
cannot  be  read  in  opposition  to  the  former  passage ;  but 
only  apply  to  the  purposes  to  which  the  fund  should  be 
confined:  the  expression  in  the  second  bond,  **in  whatpro^ 
portions  among  the  latter  as  she  may  think  proper  to  di* 
rect,**  clearly  shews  this.  There  being  seven  children  at 
the  time  when  the  bonds  were  given,  the  proper  applica- 
tion is,  that  the  widow  should  take  one  eighth  for  herself, 
and  that  the  remaining  seven  eighths  should  be  divided 
among  the  children  in  such  shares  as  she  might  think  fit. 
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Exek,  Ch,  inEq,      Mr.  Whitmarsh  for  the  defendants. — It  is  a  settled  prin- 
1829. 

ciple^  that  a  person  having  the  absolute  disposal  of  money, 

has  an  absolute  property  in  it.  Robinson  v.  ItckeU  (a). 
No  ascertained  part  being  provided  for  the  children,  the 
wife  took  the  whole.  Curtis  v.  Rippon  {b).  In  Hamley  v. 
Gilbert  (e),  under  a  gift  of  residue  to  A.  to  be  applied  by 
her  at  her  discretion  for  or  towards  the  education  of  her 
son,  without  being  liable  to  account  for  the  application  of 
it,  the  Court  held,  that  A.  was  entitled  to  the  whole  re- 
sidue, though  considerablCf  subject  to  the  application  of  so 
much  as  the  Court  might  think  fit  towards  the  education 
of  the  son  during  his  minority.  And  the  Master  of  the 
Rolls,  in  deciding  that  case,  observes  (cQ — ''  The  question 
is,  whether  this  converts  her  into  a  mere  trustee ;  I  can- 
not think  that  it  was  so  intended;  the  whole  is  to  be 
paid  into  her  hands,  but  it  cannot  be  supposed  to  be  man- 
datory on  her  to  lay  out  the  whole  upon  her  son's  educa- 
tion; a  discretion  is  left  her  as  to  the  quantum,  and  it 
must  have  occurred  to  the  testatrix  that  there  would  be 
the  corpus  to  dispose  of  when  it  was  paid  over  to  her;  and 
as  she  was  not  to  account  for  it,  it  does  appear  to  be  a  gift 
without  responsibiUty.  What  is  a  gift  but  handing  over 
a  fund  with  an  absolute  power  of  disposition?  If  it  be 
given  to  you,  and  you  may  dispose  of  it  as  you  please,  i9 
it  not  yours?"  The  observations  made  by  the  Master  of 
the  Rolls,  in  that  case,  may  properly  be  applied  to  the  pre- 
sent. 

Mr.  Wakefield  and  Mr.  Griffith  Richards  for  the  t>lain- 
tiffs. — No  trust  appears  in  the  condition  of  the  bonds, 
which  arc  in  the  common  form;  and  no  trust  was  intended 
to  be  imposed,  but  a  mere  gift  from  Yeats* 


{a)  8  Ves.  142.  (c)  Jacob,  354. 

(6)  5  Madd.  434.  (rf)  Id.  360. 
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Lord  Chief  Baron. — This  is  a  very  doubtful  case.  Ejcek.Ch.inEq, 
These  instruments  were  evidently  prepared  by  persons 
not  in  the  habit  of  using  legal  language.  It  is  to  be  re- 
gretted that  we  are  continually  called  upon  to  put  a  con- 
struction on  language  which  the  person  using  it^  in  all 
probability,  never  intended  it  should  bear.  I  am  not  sure, 
that  if  this  ease  were  to  be  brought  before  another  Judge, 
he  would  not  be  of  a  different  opinion.  I  think  Yeats, 
the  obUgor,  meant  that  the  testator's  widow  should 
have  the  interest  of  the  money  for  her  life,  and  that  she 
should  have  a  power  of  disposing  of  the  capital  among  her 
children.  I  know  the  general  rule  to  be^  that  an  instru- 
ment must  be  construed  by  the  provisions  contained  in  it, 
and  not  by  any  thing  dehors^  But,  whatever  may  be  the 
law  on  the  subject,  justice  requires,  in  this  case,  that  I 
should  keep  in  view  the  language  of  the  second  instru- 
ment. The  same  intention  seems  to  have  continued  for 
two  years;  and,  I  think,  under  the  circumstances,  I  am  en- 
titled to  use  the  language  of  the  second  bond  in  constru- 
ing the  first.  I  state  this  distinctly,  in  order  that,  if  it  shall 
be  considered  worth  while  to  carry  this  case  elsewhere, 
the  manner  in  which  I  arrive  at  my  conclusion  may  be  un- 
derstood. I  think  the  construction  which  must  be  put  on 
the  instruments  taken  together  is,  that  Yeats  intended  to 
give  the  interest  of  the  money  to  the  widow  for  her  life, 
and  the  capital,  after  her  death,  to  her  children,  in  such 
manner,  and  in  such  shares  and  proportions,  as  she  should 
think  fit.  I  do  not  know  whether  I  am  at  liberty  to  collect 
the  intention  from  what  has  taken  place ;  but  if  I  were,  then 
the  parties  seem  to  have  acted  according  to  the  construc- 
tion which  I  now  put  on  the  language  of  the  bonds. 

If  I  could  not  get  the  assistance  of  the  second  bond,  I 
should  feel  very  much  embarrassed  by  the  ca^  of  Robin^ 
son  v.  Ttckell,  which  approaches  very  closely  to  the  pre- 
sent, indeed,  it  comes  so  near  to  it  as  to  be  scarcely  dis- 
tinguishable. But,  as  I  have  said  before,  I  think,  in  good 
sense  and  in  justice,  I  am  entitled,  in  construing  the  effect 
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Etch.  Ch.  in  Eq.  of  the  first,  to  avail  myself  of  the  light  which  I  am  able  to 

borrow  from  the  language  of  the  second  instrmnent. 

I  entirely  concur  m  the  opinion  expressed  by  Sir  W. 
Grant,  in  Butcher  v.  Butcher  (a),  that  it  is  difficult  to  say 
what  is  an  illusory  appointment,  where  some  part  is  ap- 
pointed to  each  of  the  objects;  but  here,  nothing  being 
given  to  the  other  children,  I  must  hold  the  appointment 
wholly  void;  and,  being  of  that  opinion,  I  think  the  three 
children  must  take  as  tenants  in  common.  I  have  a  gene- 
ral impression  that,  where  there  is  a  power  of  appointment 
among  children,  and  the  appointment  from  any  cause  fails, 
the  children  take  as  tenants  in  common. 


{a)  9  Ves.  382.  See  the  same  31,  and  on  appeal,  16  Ve3.15.  See 
case  on  appeal,  1  Ves.  &  B.  79.  likewise  Mocatta  v.  Loruada,  12 
See  also  Baxv.  Whitbread,  10  Ves       Ves.  123. 


Jfdy  23rd. 
Nov.  1 1  th. 

Bill  for  the 
specific  per- 
formance of  a 
covenant,  by 
which  the  de- 
fendants en- 
gaged, within 
two  yean,  to 
procure  the 
heir-at-law  of 


Sir  John  Frederick,  Bart.,  and  Others,  v.  Coxwell  and 

Another. 

JdY  indentures  of  lease  and  release,  dated  the  2 1st  and 
82nd  May,  181«3,  divers  lands  and  hereditaments  were  con* 
veyed  to  Katharine  Long,  spinster,  in  fee,  by  way  of 
mortgage^  for  securing  3000/.  and  interest. 

Katharine  Long  died  intestate  as  to  the  mortgaged 
premises,  but  having  made  a  will,  by  which  she  appointed 

ceruin^iandrto   ^^^  defendants  her  executors,  who,  after  her  death,  prov* 

-wiS'^ri?^'"''  ed  such  will. 

within  the  same 

period,  to  prefer      By  indentures  of  lease  and  release,  dated  the  ^th  and 

a  petition  to  the.  i^i  *.i/» 

House  of  Lords   ^oth  Aprtl,  1816,  made  between  the  defendants,  of  the  first 
[heir'utm^tTn-  V^^'^  *e  plaintiff,  Bichard  Taylor  (the  mortgagor),  of 

deavours  to  pro- 
cure, an  act  of  Parliament  for  substituting  a  trustee  in  the  place  of  the  heir,  in  case  such  heir  could 
not  be  found,  or  there  should  not  be  any  heir.  On  inquiry,  no  heir  being  found,  the  Court  de- 
creed the  defendants  to  allow  their  names  to  be  'used  in  an  application  to  Parliament  for  the  act, 
expressing,  however,  a  doubt  whether  such  an  application  could  succeed,  the  estate  appearing  to 
have  escheated. 

The  Court  will  not  decree  that  which  seems  to  be  impossible;  and  it  is  more  than  doubtful  whe- 
ther the  old  law  now  prevails,  by  which  a  man  was  compellable  to  procure  his  wife  to  levy  a  fine. 
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the  second  part;  William  Lake,  of  the  third  part;  and  the  Etch.Ch.inEq. 
plaintiffs.  Sir  John  Frederick  and  Robert  Hudson,  of  the  *  ^ 

fourth  part;  in  consideration  of  3000L  paid  to  the  defen-  Frederick 
dants  in  satisfaction  of  the  mortgage  to  Katharine  Long^  Coxwrlu 
and  of  a  further  sum  paid  to  Taylor  (the  mortgagor);  the 
lands  and  hereditaments  comprised  in  the  mortgage  to 
Katharine  Long  were  conveyed  to  William  Lake  in  fee, 
by  way  of  mortgage,  as  a  trustee  for  the  plaintiffs.  Sir 
John  Frederick  and  Robert  Hudson. 

By  a  deed  of  covenant  bearing  even  date  with  the  last- 
mentioned  release  made  between  the  defendants  of  the 
first  part;  the  plaintiff^,  Richard  Taylor,  of  the  second 
part;  and  the  plaintiffs,  Sir  John  Frederick  and  Robert 
Hudson,  of  the  third  part;  after  reciting,  inter  alia,  that 
the  defendants  had  been  unable  to  ascertain  who  was  the 
heir-at-law  of  Katharine  Long,  but  that  it  was  highly 
probable  she  had  not  died  without  an  heir,  the  defend- 
ants covenanted,  at  their  own  costs  and  charges,  within 
two  years  from  the  date  of  that  indenture,  to  cause  and 
procure  the  heir  of  Katharine  Long  to  convey  the  premi- 
ses, or,  at  the  like  costs  and  charges,  within  the  said  term 
of  two  years,  to  prefer  a  petition  to  the  House  of  Lords 
for,  and  use  their  utmost  endeavours  to  procure,  an  Act  of 
Parliament  for  substituting  some  proper  person  to  be  a 
trustee  of  the  premises  in  die  room  and  stead  of  the  heir- 
at-law  o(  Katharine  Long,  in  case  such  heir-at-law  could 
not  be  discovered,  or  to  become  and  be  a  trustee  of  the 
same  premises,  in  case  there  should  not  be  any  heir-at-law 
o{  Katharine  Long,  and  the  estate  should  have,  in  conse- 
quence, escheated. 

The  biU  was  filed  for  the  performance  of  the  covenant 
contained  in  this  deed,  and  prayed  that  the  defendants 
might  be  ordered  within  a  reasonable  time  specifically  to 
perform  their  said  covenant  and  agreement,  by  either  dis- 
covering and  procuring  a  proper  conveyance  from  the 
heir-at-law  of  Katharine  Long,  or  if  no  such  heir-at-law 

VOL.  HI.  M  M 
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^eh,  au  in  Eq.  should  be  discovered^  then  in  petitioning  for,  and  obtaining, 

^     an  act  of  Parliament  fiir  the  purpose  mentioned  in  the 

Frederick     covenant,  or  that  the  plainttfib  might  be  authorised  by  the 

CoxwBLL.     C^^^  ^  make  the  necessary  inquiries  for  discovering  such 

heir-at-law;  and  if  such  inquiries  should  be  unsuccessful, 

then  to  petition  for  and  obtain  such  act  of  Parliament 

as  aforesaid;  and  that  the  defendants  might  be  ordered 

lo  concur  and  assist  the  plaintiffs,  and  to  pay  the  costs, 

charges,  and  expenses  of  and  attending  the  same. 

The  defendants  admitted  the  facts,  and  stated  tfieir  be- 
lief, that  no  heir  could  be  found ;  and  alleged,  that  they  were 
unable  to  apply  for  such  act  of  Parliament,  inasmuch  ss 
they  were  advised  that  there  was  an  escheat  to  the  Crown ; 
and  they  submitted  that  the  Attorney-General  ought  to  be 
made  a  party  to  the  suit. 

By  the  decree  made  on  the  hearing  the  cause,  dated  Snd 
November^  18S4,  it  was  referred  to  the  Master  to  inquire 
whether  there  was  any  heir-at-law  otKaiharme  Langf  and 
who  was  such  heir. 

The  Master,  by  his  report,  certified  that  he  did  not  find 
that  there  was  any  heir-at-law  of  Kaiharine  Lang. 

The  cause  now  came  on  for  further  directions,  the  point 
for  discussion  being,  whether  the  Court  would  decree  a 
specific  performance  of  the  covenant  to  apply  for  and  ob- 
tain the  act  of  Parliament.  Very  little  argument,  how- 
ever, took  place,  in  consequence  of  Mr.  Prealofi,  for  the 
plaintiffs,  observing,  that  he  had  reasons,  from  aome  cir* 
eumstances,  to  believe  that  an  heir-at»law  was  in  existence, 
and  would  very  shortly  be  found. 

Mr.  Pre$ion,  and  Mr.  Moore,  for  the  plaintiflb. 

Mr.  Knight,  for  the  defendants* 

Lord  Chief  Baron. — The  question  in  this  case  is^ 
what  relief  shall  be  given  in  equity   against    a  person 
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who  has  entered  into  this  covenant.     [His  Lordship  then  ^<?*-  ^*-  **^' 

1829 
stated  the  covenant,  and  detailed  the  facts  of  the  case.]  If  > 

an  heir  could  have  been  founds  very  little  doubt  could  be  Frederick 
entertained  as  to  the  manner  in  which  he  might  have  been  coxwbll. 
compelled  to  convey.  The  failure  of  an  heir  causes  some 
difficulty,  but  not,  as  it  seems  to  me,  an  insurmountable  dif- 
ficulty. If  the  covenant  had  been  expressly  to  obtain  an 
Act  of  Parliament,  it  would  be  different,  for  it  might  be 
impossible  to  do  so,  according  to  the  rules  of  the  legisla- 
ture ;  but  the  covenant  is  not  to  procure  an  Act,  but  only 
to  petition  for  an  Act,  and  to  use  their  best  endeavours  in 
obtaining  it  The  Court  will  not  decree  an  impossibility. 
Even  the  old  law,  by  which  a  husband  was  compellable  to 
procure  his  wife  to  levy  a  fine  according  to  his  covenant, 
seems  now  to  be  shaken.  But  I  think  there  would  be  no 
difficulty  in  giving  the  plaintiffs  the  benefit  of  this  cove- 
nant, by  decreeing  the  defendants  to  permit  their  names 
to  be  used  in  an  application  to  Parliament  for  the  necessary 
Act.  I  very  much  doubt,  however,  whether  such  an  ap- 
plication will  succeed.  By  the  late  statute  (a)  his  Majesty 
is  authorized,  where  trust  property  escheats  to  the  Crown, 
by  sign  manual  to  direct  the  execution  of  the  trusts,  and 
to  make  grants  to  trustees  for  that  purpose.  I  think  I 
shall  not  stretch  the  jurisdiction  of  this  Court,  if  I  direct 
that  the  defendants  shall  permit  their  names  to  be  used  in 
such  application  to  Parliament,  by  petition  or  otherwise, 
as  the  Master  shall  appoint,  in  case  the  parties  differ  about 
the  same.  The  defendants  must  pay  the  costs  up  to  the 
present  time.  Continue  tiie  cause  in  the  paper,  and  re- 
serve further  directions  and  subsequent  costs. 

(a)  39  &  40  Geo.  3,  o.  88,  s.  42. 
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MEMORANDUM. 

^30^  Upon  the  3rd  of  February,  Mr.  Serjeant  Bosanquet 
took  his  seat  upon  the  Bench  of  the  Court  of  Comman 
Pleas f  having  been  previously  appointed  one  of  the  Puisne 
Judges  of  that  Court,  upon  the  resignation  of  Mr.  Justice 
•Burrougft. 


EXCHEQUER  OF  PLEAS. 


Willis  v.  Newham. 

A  verbal  ao  ASSUMPSIT  against  the  defendant  as  the  maker  of  a 
o"SIl!*?"ent  Protnissory  note,  dated  the  a6th  September,  1811.  •  Pleas 
of  part  of  a  debt  — ^an  osswnpsit,  and  non  assumpsit  infra  sex  atmos. 

within  six  years,  ,        .  •  i     t     n  »*»ti« 

is  not  raffideiit  At  the  trial,  before  Bayley,  J.,  at  the  Summer  As- 
Stat  9  Geo.  4  sizcs,  1828,  for  Yorkshire,  the  plaintiff,  having  proved  the 
1. 14,  to  taite      handwriting  of  the  defendant  to  the  note,  called   two 

the  case  out  of  ° 

thesutute  of      witnesses,  who  proved  verbal  acknowledgments  by  the  de- 
fendant, that  he  had  made  payments  in  respect  of  the  note 
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within  six  years.     Upon  this  evidence,  the  learned  Judge  £xch.  of  PUas, 

was  of  opinion  that  although  proof  of  actual  payment  of  > 

interest  would  be  an  answer  to  the  statute  of  limitations,  Willis 

within  the  provisions  of  the  stat.  9  Geo,  4,  c.  14,  yet  evi*  newham. 

dence  of  an  acknowledgment  of  payment  was  within  the  y  ^            jp//? 

mischief  that  statute  was  intended  to  prevent;  and,  there-  ^^      ^^'^  '  ,     ^ 

fore,  nonsuited  the  plaintiff,  giving  him  leave   to  move  ,  9^^      '      j 

to  enter  a  verdict  for  the  amount  of  the  principal  and  ya  \/y^       /yy/ 

interest  due  upon  the  note.  />>^>^/  £y 

Jone*9  Serjt.,  accordingly,  in  Michaelmas  Term,  ob-  '    -^^ 

tained  a  rule  to  shew  cause  why  the  nonsuit  should  not  be  ""^^  A^-    «<7jg 
set  aside,  and  a  verdict  entered  for  the  plaintiff;  against  ^"^ 


/  '  * " 


'^ 


Brougham  shewed  cause. — Great  inconvenience  result-^  ^:  <^         //y^/r~ 
ed  from  the  admission  of  parol  evidence  to  defeat  a  plea//2^  /^...//.9^^  yj^ 
of  the  statute  of  limitations;  to  remedy  which  the  stat.  ^c^^tf^^Jir,^,   ^^/^ 
Geo.  4,  c.  14,  was  passed,  and  its  object  was  to  engraft  the  -^  ^  -^''^  "^     y-^</: 
provisions  of  the  statute  of  frauds  upon  the  statute  of  li-      ^^-^^     ^/y 
nutations.     The  effect  of  that  act  is,  that  no  acknowledg-        ^  ^      ^  •^ 
ment  of  the  existence  of  a  debt,  or  promise  to  pay  it,  shall 
be  binding  upon  the  party,  unless  the  acknowledgment 
or  promise  be  in  writing  signed  by  the  party  to  be  charged 
thereby.  An  acknowledgment  of,  or  a  promise  to  pay,  a  debt, 
furnishes  a  presumption  of  the  existence  of  the  demand ; 
and  a  payment  of  part  of  a  debt  shews  that  the  debt,  in  re- 
spect of  which  the  payment  is  made,  is  unsatisfied.     It  is 
admitted,  tiiat  a  direct  acknowledgment  of,  or  promise  to 
pay,  the  debt,  must  be  in  writing,  to  satisfy  the  provisions 
of  the  late  act;  and  yet,  it  is  contended,  that  the  acknow- 
ledgment of  a  payment  may  be  good  by  parol.     Now,  if 
the  ground  upon  which  the  payment  is  evidence  of  the  ex^ 
istence  of  the  debt,  be,  that  it  raises  a  presumption  that  the 
debt  is  still  in  existence,  and  it  be  admitted  that  a  direct  ac* 
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Exch,  o/  Pkoi^  knowledgment  must  be  in  writings  afufrtioin^  the  admiwioD 

of  that  which  only  amounts  to  an  acknowledgment  of  the 
existence  of  the  debt  must  be  in  writing  also.  But  it  will  be 
said^  that  the  proviso  exempts  the  case  of  payments  from 
the  operation  of  the  preceding  parts  of  the  clause.  That 
proviso  is,  that  '*  nothing  therein  contained  shall  alter,  les- 
sen, or  take  away  the  effect  o(  any  payment  of  any  prind- 
pal  or  interest."  It  leaves  the  mode  of  proof  untouched; 
and  if  it  can  be  shewn  that  efieot  can  be  giv^n  to  the  words 
of  the  proviso,  without  encountering  the  mischief  at  which 
the  statute  was  aimed,  the  Court  wiU  adopt  that  construe* 
tion.  It  would  be  mischievous  to  allow  the  payment  to  be 
proved  by  the  admission  of  the  party  and  by  the  witness's 
construction  of  a  loose  and  unsatisfactory  conversation, 
equally  as  in  the  case  of  an  acknowledgment  of  or  promise 
to  pay  the  debt;  and  effect  will  be  givai  to  the  proviso,  by 
saying  that,  in  the  case  of  payment,  the  act  can  only  be  sar 
iisfied  by  a  written  acknowledgment  of  the  payment,  or  by 
the  actual  evidence  of  the  party  in  whose  presence  the 
payment  was  made. 

JoneSf  Sei]t.-^Before  the  late  act,  the  Judges  were  con- 
stantly employed  in  ascertaining  the  meaning  of  words; 
and  against  this  continual  conflict  of  equivocal  phrases  and 
vague  admissions  of  the  existence  of  a  debt,  the  modern 
Stat.  9  Geo.  4>,  c.  14,  levelled  its  power.  But  the  proviso, 
according  to  the  general  rule  of  construction,  takes  the 
case  of  payment  entirely  out  of  the  operation  of  the  act, 
and  leaves  the  payment  to  be  proved  as  before  the  mo- 
dem enactment.  This  argument  would  be  sufficient,  if  the 
danger  in  the  two  cases  were  the  same;  but  the  case  of 
payment  is  not  open  to  the  same  danger  as  the  admission 
of  an  acknowledgment  of  the  existence  of  the  debt.  The 
admission  of  a  naked  fact  can  scarcely  be  misrepresented. 
To  exclude  this  evidence  will  be  to  exclude  all  parol  tes- 
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timony  in  each  a  case ;  and  upon  the  same  reasoning  a  atat^  Rtck.  rfpUaf, 
ed  account,  taking  credit  for  payments,  would  be  insuffi*- 
cieot  to  prove  Uie  payment,  unless  it  were  signed  by  the 
party  who  was  to  be  charged  with  its  contents. 

Cur.  adv.  vuU. 


Gabrow,  B.,  now  delivered  the  judgment  of  the  Court 
as  follows: — This  was  an  action  of  assun^ii  upon  a  pro^^ 
missory  note  for  the  sum  of  300/.  with  interest,  dated  26th 
SepienUfer,  1811,  to  which  the  defendant  pleaded  the 
general  issue,  and  the  statute  of  limitations.  The  cause 
was  tried  before  Mr*  Justice  Bayleyy  at  York;  and  the 
report,  sent  in  by  that  learned  Judge,  states  very  fuUy 
the  evidence  which  was  given  at  the  trial.  After  proving 
the  note,  the  plaintiff,  for  the  purpose  of  taking  the 
case  out  of  the  statute  of  limitations,  called  the  Sheriff's 
officer  by  whom  the  defendant  was  arrested,  who  proved, 
that  when  he  arrested  the  defendant,  he  told  him  that  he 
did  so  at  the  suit  of  the  plaintiff,  when  the  defendant  said, 
that  it  was  a  hard  case  that  he  should  be  arrested,  as  he 
had  paid  the  j^intiff  10/.  only  a  short  time  before.  The 
plaintiff's  attorney  was  also  called  for  the  same  purpose; 
and  he  stated,  that,  having  made  arrangements  with  the 
defendant  with  respect  to  the  payment  of  the  interest  upon 
the  note,  he  called  upon  the  defendant,  and  complained  that 
he  had  not  perfermed  his  promise,  when  the  defendant  told 
him  that  he  liad  not  been  able  to  pay  the  interest,  but 
had  paid  the  plaintiff  10/.  since  the  arrangement  had 
been  made.  Under  these  circumstances  the  learned  Judge 
reports,  that  he  was  disposed  to  think,  that,  under  the  stat. 
9  Geo.  4,  c  14,  though  proof  of  actual  payment  of  interest 
would  be  an  answer  to  the  statute  of  limitations,  evidence 
of  an  acknowledgment  of  payment  was  within  the  mist- 
chief  that  statute  was  intended  to  prevent.  He  there^ 
fere  nonsuited  the  plaintiff,  and  gave  him  leave  to  move  to 
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&dA.  ^  Piii^,  enter  s  verdict  for  the  principal  and  interest  due  upon  tbe 

note. 

The  propriety  of  this  nonsuit  depends  upon  the  con- 
struction of  the  Stat.  9  Geo.  4-,  c.  14;  for  the  salutary  pro- 
visions of  which  the  public  are  under  the  greatest  obligations 
to  the  learned  Lord  who  introduced  it,  and  upon  which  we 
are  now  required,  for  the  first  time,  to  put  a  construction. 

it  appears  to  me,  that  this  nonsuit  was  right,  and  that 
it  ought  not  to  be  disturbed;  in  which  opinion  the  learned 
Judges,  before  whom  the  case  was  argued,  concur,    Tbe 
act  reoibes  the  English  statute  of  limitations  and  the  Irish 
stbtut^upon  the  sam6suli|ect.  Upon  the  plain  construction 
of  these  statufbes^if  diia  were  a  new  question,  it  certainly 
would  be  very  difficult  to  oontend  that  any  action  could  be 
maintained  after  Ab  period  limited  by  them  respectively. 
Sttoh  seems  to  have  been  the  impression  of  those  learned 
ipsrsona  who  at  first  were  caUed  upon  to  put  a  construction 
'Upon'the  Enj^h  act;  but  from  a  very  early  period  to  the 
'  present  time  a  diflSsrent  rule  haa  prevailed,  and  although 
the  time  linnted  by  the  statute  may  have  elapsed,   the 
plaintiff  has  been  permitted  to  prove  an  acknowledgment 
of  or  promise  to  pay  the  debt  within  six  years,  which  haa 
.\}een  holdeD  sufficient  to  entitle  the  plaintiff  to  recover. 
This  course  was  manifestly  fraught  with  the  greatest  nus- 
chief,  and  was^en  to  the  greatest  misrepreaentation  and 
Imud ;  and  accordingly  experience  has  shewn  that  it  has 
led  to"  various  questions  and  contentions,  upon  which  the 
opinions  of  the  learned  Judges  have  not  at  all  times  been 
uniform.    To  prevent  such  questions,  and  to  give  effect 
to  the  existing  enactments,  this  act  was  passed,  which  con- 
tains a  particular  provision,  ^'  that  in  actions  of  debt,  or 
upon  the  case,  grounded  upon  any  simple  contract,  no  ac- 
knowledgment or  promise  by  worda  only  shall  be  deem- 
ed sufficient  evidence  o£  a  new  or  continuing  contract, 
whereby  to  take  any  case  out  of  the  operation  of  the 
said  enactments,  or  either  of  them^  or  to  deprive  any  par-^ 
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ly  of  the  benefit  thereof,  unless  such  acknowledgment  or  E»ch.  of  piea*j 
promise  shall  be  made  or  contained  by  or  in  some  writing  ^ 

to  be  signed  by  the  party  chargeable  thereby."  Upon  Willis 
this  part  of  the  statute  it  is  impossible  to  riuse  a  doubt.  newuaw. 
The  act  says,  if  a  debt  be  of  more  than  six  years*  standing, 
it  shall  not  be  taken  out  of  the  statute  of  limitations  by  a 
loose  and  vague  conversation,  which  may  be  misrepresent- 
ed, but  only  by  a  written  promise  or  acknowledgment 
signed  by  the  party  to  be  charged  thereby,  which  cannot 
be  misrepresented,  and  cannot  deceive.  But  it  is  said,  that 
a  subsequent  part  of  the  act  expressly  contemplates  a  case 
like  the  present,  and  leaves  this  case  untouched.  The 
proviso  is  in  these  words : — '^  Provided  always,  that  nothing 
herein  contained  shall  alter  or  take  away,  or  lessen,  the 
effect  of  any  payment  of  any  principal  or  interent  made  by 
any  person  whatsoever."  This  proviso  leaves  the  case  as 
the  former  part  of  the  clause  led  it.  Payment  of  princi* 
pal  or  interest  is  evidence  of  the  subsistence  of  the  debt, 
and  shews  that  the  payee  has  a  demand  against  the  party 
who  makes  the  payment.  But  what  is  there  in  this  pro*- 
viso  to  exempt  this  case  from  the  general  operation  of  the 
statute.  It  is  not,  that  nothing  therein  contained  shall  al^ 
ter  the  mode  of  proving,  by  words  only,  the  acknowledg- 
ment of  payment,  but  that  it  shaU  not  lessen  the  effect 
of  any  payment,  if  properly  proved.  It  appears,  therefore, 
to  us,  that  the  previous  enactment  must  be  engrafted  upon 
this  proviso,  and  that  the  whole  must  be  taken  together, 
namely,  that  the  payment  must  be  proved  not  by  a  verbal 
acknowledgment,  but  by  evidence  of  the  actual  payment, 
or  by  a  writing  such  as  the  act  requires,  and  that,  being  so 
proved,  it  shall  have  the  same  effect  as  it  had  before  the 
passing  of  the  act. 

In  the  course  of  the  argument,  the  case  of  an  account 
current  was  put,  in  which  the  party  charges  himself  and 
takes  credit  for  payments  made  by  him;  and  it  was  said, 
shall  not  this  be  evidence  to  take  the  case  out  of  the  sta- 
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EaOu  pf  Pteas,  tute  of  limitations  ?  I  answer  no.  because  the  act  says,  the 
1890. 

defendant  shall  not  be  charged  except  by  an  acknow- 
ledgment in  writing,  signed  by  him.  It  must  be  a  writing 
with  the  solemnity  of  a  signature,  and  nothing  short  of  ttat 
can  bind  the  party. 

Towards  the  doee  of  the  argunicBi,:il  was  submitted, 
that  this  case  was  not  within  the  mischief  at  which  the 
statute  was  leTelied;  but  it  appears  to  me  to  be  within  tbe 
nrischief  equally  as  the  case  of  a  promise  or  acknowledg- 
ment, which,  it  is  admitted,  would  be  unavaihng  unlets  in 
writing  Mgned  by  the  pArty.  The  statute  consults  the  m« 
terest  of  botb  the. oreditoit>and  debtor;  for  if  Ae  creditor 
is  to  rely  upon  the  evidence  of  a  Sheriff's  officer  or  attor- 
ney, or  npon  the  suhstance^if  a  loose  and  unsatisfactory  con* 
venation,  he  may  lose  his  witness,  or  the  witness,  from 
circumstances  which  nay  occur,  may  lose  his  memory,  or 
may  not  be  in  a  humour  to  recdlect  or  tell  the  whole  of 
what  pss»ed. 

Upon  these  gDounds,  we  are  of  opinion  that  this  case  is 
witliin  the  mischief  provided  against,  and  that  the  proviso 
which  saves  the  effect  of  a  payment  of  any  principal  or  in- 
terest, does  not  exempt  that  case  from  the  general  enact* 
ment,  which  says,  that  no  acknowledgment  shall  be  binding 
which  is  by  words  only.    The  rule,  therefore,  must  be 

Discharged. 
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ExefL  1^  Pkaa, 

L0ADBR4  fpU  tasmt  V.  Thomas. 

l^EBT  for  pendties  upon  the  coal  aet,  47  Geo*  dj  c.  68|  The  cmI  act,  47 
The^r»*  count  of  the  declararion  stated,  that  J.  G.  pur-  ul\litlc^^i^i 
chased  of  the  defendant,  and  the  defendant  sold  to  J.  G.  '^['"'s'^^^l 

be  dissatiBfied 

a  certain  quantity  of  coals,  to  wit,  ftc.,  as  and  for  wharf  with  the  mea- 
measure,  to  be  delivered  to  the  said^.  6.  at  &c.,  withisi  he'^gh^i  send'a' 
the  district  of  the  ofiweof  the  principal  Land  Coal  Meten  ^^^f  \^f  Vnl 
for  &c.,  which  coals  were  sent  to  Ji  Q*  by  the  defendant^  cipai  Und  Goal 
the  v«Mlor  thereof,  in  a  waggon;  tbati  aftet  thoicoals  were  upon  a' meter, 
so  sent,  J.  G.,  being  dissatisfied  with  the  meKsure  of  the  offJoho^uT"^ 
coab,  signified  to  liie  carman  attendmg  the  w»ggon,  that  -"^^ft  ~^^ 
he  desired  to  have  the  coak  remeasurcd,  andseiit  to  the  office,  shall  «at- 
wharf  of  the  defendant  a  notice  in  writing  that  the  coals  office  atThe  ^ 
were  to  be  remeasured;  and  also  forthwith  sent  a  notice  in  ^u^l^^r^^^^o 
writing  to  the  office  of  the  principal  Land  Coal  Meters  ^  remeasure  the 
his  desire  to  have  the  coak  remeasured;  whereupon  oiie  120,  imposes  a 
a  G.,  a  laboariiig  iMter  befenging  to  the  office,  mtHn  SfrfidP 
two  hours  next  after  such  notice  in  writing  was  left  at  the  "^'f^'  ^^^f 

**      .  shall  "  neglect 

office,  did  attend  from  tie  qffke  ai  the  premises  t^J»G^  or  refuse  within 
the purehaser,  to  wit,  ^.,  as  was  expressed  in  the  notice,  houna^r  thT 
for  the  purpose  of  remeaBuring  the  coals;  that  J.  G.  did  receipt  of  the 

^     ^  ®  '  notice,  to  send 

not,  before  or  immediately  after  tiie  arrival  of  the  said  » ™«<er  to  the 

house  of  the  pur* 

meter,  or  at  any  other  time,  signify  to  the  meter  his  option  chaser:"— HeA/, 
or  desire  as  to  what  way  he  would  wish  such  remeasure-  sectionsmult^bc 
ment  to  be  taken,  whereupon  the  said  C  G.,  as  such  me-  ^^f}^^^' 

^  and  thst  it  is 

ter,  in  the  presence  of  J.  G.  the  purchaser,  (neither  the  ■ufficient  to  sa- 

defendant  nor  any  agent  or  servant  of  the  defendant  hav-  of  the  n7th 

ing  attended  for  the  purpose  of  seeing  the  coals  remea-  J^ye  Ae*offlce' 

sured),  remeasured  the  coals,  so  as  to  ascertain  the  whole  withintwohoun 

^  after  the  receipt 

quantity  contained  in  all  the  sacks  wherein  the  coals  were  of  the  notice, 
sent,  taken  together,  (more  than  one  sack  not  having  been  tdth^duTdiU- 
then  shot  or  delivered  from  the  waggon  into  or  upon  the  ^^  ^|^^ 
premises  of  c/.  G,  the  purchaser) ;  and  that,  in  such  re-  purchaser,  ai- 

'^  ^  though  he  do 

not  arrive  there  within  that  time. 
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« 

Ejceh.  of  putu,  measurement  of  the  coals,  it  did  appear  to  the  said  C.  G,, 

as  such  meter,  that  the  coals  so  remeasured  did  not  in  fact 
amount  to  the  quantity  for  which  they  were  sold,  to  wit, 
&C.,  but,  on  the  contrary,  amounted  to  a  quantity,  to  wit, 
&c.,  being  a  quantity  much  less,  to  wit,  &c«»  than  the 
quantity  for  which  the  coals  were  sold,  contrary,  &c., 
whereby,  &c.,  concluding  for  a  penalty  of  51.  for  every 
bushel  deficient  in  the  measure.  The  declaration  contain- 
ed  other  counts,  varying  the  name  of  the  purchaser;  and 
two  counts,  which  omitted  the  allegation  that  the  meter  at* 
tended  from  the  office  at  the  house  of  the  purchaser  (a). 
Plea— M/  debet. 

At  the  trial  before  ParA,  J,,  at  the  4$"!^*^  Summer  As- 
siees,  1829,  the  deficiency  in  the  measure  was  proved  to 
the  satisfaction  of  the  Jury.  It  appeared  also,  that  the 
meter  left  the  office  of  the  principal  Land  Coal  Meters, 
within  two  hours  after  the  notice  to  remeasure  had  been 
delivered,  but  did  not  arrive  at  the  house  of  the  purchaser 
within  that  time ;  upon  which,  it  was  objected,  that  the  at- 
tendance of  the  meter  within  that  time  was  a  condition 
precedent  to  the  remeasurement;  and  that  having  failed  to 
prove  this,  the  plaintiff  ought  to  be  nonsuited.  The  learn- 
ed Judge  overruled  the  objection,  giving  the  plaintiff  leave 
to  move  to  enter  a  nonsuit;  and  the  Jury  found  a  verdict 
for  Ae  plaintiff. 

In  Micluielmas  Term,  Andrews^  Serjt.,  obtained  a  rule 
calling  upon  the  plaintiff  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nonsuit  entered. 

Gumey,  {Jemmett  was  with  him),  shewed  cause. — By  the 
stat.  47  Geo.  3,  c.  68,  s.  116,  if  any  purchaser,  or  his  or 

(a)  Upon  this  ground,  the  rule  upon  that  ground,  the  arguments 
was  also  to  arrest  the  judgment,  but  upon  tliat  part  of  the  rule  are 
as  the  judgment  did  not  proceed      omitted. 
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her  servant,  shaD  be  disBatisfied  vich  the  measme  of  any  £«*•  </  P^^^, 
coals  sent  to  him,  her,  or  them,  and  shall  signify  to  the     v. 


carman  his,  her,  or  Aeir  desire  to  hare  the  coals  remea* 
sured,  then  the  carman  is  required  to  remam  at  die  pre* 
raises  of  the  purchaser  of  sudi  coals  iridi  snch  coals  and 
the  cart  or  other  carriage,  untfl  such  coals  are  remea- 
snred,  under  a  penakj  of  lOL  The  I  I7th  section  enacts, 
that  such  purchaser,  desring  such  coab  to  be  remeasnred, 
shall  send,  or  cause  to  be  sent,  to  the  vendor  of  snch  coak, 
or  to  his,  her,  or  their  wharf,  warehouse,  or  place  of  abode, 
notice  in  writing  diat  die  said  coals  are  to  be  remeasured, 
and  snch  purchaser  shall  also  forthwith  send  notice  in 
writing  to  any  one  of  the  offices  of  die  respective  Land 
Coal  Meters,  of  his,  her,  or  their  desire  to  have  such  coals 
remeasured;  and  thereupon  a  principal  metert  or  one  of  the 
labouring  meters,  (not  being  the  meter  under  whose  in^^ 
spection  the  said  coals  were  originally  measured),  shall, 
within  the  space  of  two  homre  next  after  snch  notice  in  writ* 
ing  left  at  the  office  of  any  such  principal  Land  Coal  Meters, 
attend Jrom  such  efjlee  where  such  notice  $hatt  be  eo  left^ 
at  the  houee^  lodging,  or  other  premises  of  such  purchaser 
aa  ahall  be  expressed  in  snch  notice,  for  the  purpose  of  re- 
measuring  die  said  coals,  and  shall  accordingly  remeasure 
the  same  in  the  presence  of  the  vendor  or  vendors,  and 
purchaser  or  purchasers  of  the  said  coals,  or  of  hb,  her, 
or  their  agent  or  servant,  if  they  or  any  of  them  shall  at- 
tend to  see  die  same  remeasured;  and  m  case  such  vendor 
or  purchaser,  or  Us,  her,  or  their  agent,  shaD  not  attend 
for  the  purpose  of  seeing  the  coals  remeasured,  then  the 
meter  shall  fvoceed  in  die  remeasnring  of  such  coab  in 
hia,  her,  or  dieir  absence.  At  first  sight  it  would  appear 
to  be  the  duty  of  the  meter  to  attend  at  the  house  of  the 
purchaser,  within  the  space  of  two  hours  after  the  notice 
has  been  left.  The  first  ob|ection  to  diat  construction  is, 
its  practical  impossibility;  for  the  distance  would,  in  many 
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AreA.  of  Piems,  cases,  render  the  attettdance  widiitt  thai  tione  impoaaible. 

The  time,  therefore,  miist  apply  to  the  settiiig  out  trom  the 
offiee;  and  another  cUuise  in  the  Aet  of  Pttrliament  shews 
clearly  that  auch  was  the  mtention  of  the  Legfelatuie.  By 
the  ISOth  sect,  a  penalty  is  imposed  upon  the  ptindpal  me- 
ters if  they  "  neglect  or  reiusey  within  the  space  of  two  hours 
after  the  receipt  of  noticei  to  send  a  labouring  meter  to  the 
house^  &c.  of  the  purchaser.*'  This  section  is  decisive  of 
the  construction  which  is  to  be  put  upon  the  section  upon 
which  this  action  proceeds;  for  both  must  be  read  toge- 
ther. By  the  former,  the  meter  is  re<}uired  to  attend  from 
the  office  within  the  space  of  two  hours  at  the  house  of 
the  purchaser;  and  by  the  latter,  the  principal  meter  is 
solgected  to  a  penalty  if  he  do  not  send  a  labouring  meter 
from  the  office  within  that  time.  The  meaning  of  the  at* 
taadaace  is,  therefore,  that  he  shall  set  out  within  two 
hours,  and  as  there  is  no  pretence  that  the  meter  did  not 
use  due  diligence,  the  aDegation  in  the  count,  that  he  did 
attend  from  die  office  within  ttro  hours,  at  die  house  of  the 
pmchaser,  is  proved  by  shewing,  that  he  left  tbe  office 
within  that  time.  But  the  allegation  is  unnecessary,  be* 
cause  the  penalty  is  imposed  upon  the  deiciency  of  the 
measure,  when  asoortained. 

Andrews,  Segt.,  and  Tkesiger,  emUrA^^^K  a  meatdng  is 
to  be  gtvoDi  to  the  words  used,  it  is  dear,  that  themeter  mnst 
not  only  leave  the  office,  buthe  at  the  house  of  the  purchas- 
er within  the  space  of  two  hours — ^not  only  the  literal  mean* 
ing  of  the  words,  but  the  intention  of  the  clause  also,  shews, 
that  such  must  be  the  construction.  The  enactment  is  for 
the  protection  both  of  the  Tender  and  the  purdiaser;  die 
latter  may  hsTo  the  coals  remeasored,  but  the  former  is  to 
haTc  die  opportunity  of  being  present  at  the  remeasnre* 
ment,  and  for  that  purpose  a  particular  time  is  specified, 
widiin  which  the  remeasurement  must  be  made.    Again, 


HILARY  TERM,  10  &  11  GEO.  IV.  $S9 

i 

by  sect  116,  the  cannan  is  bound  to  attend  until  ihe  E^.  of  PUas, 

18dD* 
ooals  are  remeasured,  and  it  is  impossible  that  he  should 


be  required  to  attend  with  the  waggon  and  horses  an  in- 
definite time.  It  is  said,  however,  that  sect  ISO,  affords 
a  k^  to  the  construction  of  the  former  clause.  With  re- 
ference to  that  clause^  it  is  suflSeient  to  say,  that  it  was 
made  with  a  different  view,  and  that  it  imposes  upon  the 
principal  meter  a  separate  and  distinct  penalty  for  the 
breach  of  a  separate  duty.  But  that  clause  is  not  itself 
clear  from  doubt ;  for,  consistently  with  the  words,  it  may 
mean  that  the  labouring  meter  shall  be  sent  from  the  office 
so  as  to  arrive  at  the  house  of  the  purchaiier  within  two 
hours.  If,  then,  it  be  the  true  construdion  of  die  clause, 
that  the  meter  shall  attend  at  the  house  within  two  hours, 
it  follows,  that  he  must  attend  within  that  time  to  Bufa(|ect 
the  defendant  to  the  penalty^  ^*  The  rule  is,  that  affirma- 
tives in  statutes  that  introduce  new  laws,  do  imply  a  nega- 
tive of  all  that  is  not  in  the  purview.**  Shde  v«  Deaieifl)* 
**  Wherefore  every  statute  that  limits  a  thmg  to  be  done 
in  a  particular  form,  although  it  be  spoken  in  the  affirma- 
tive, includes  in  itself  a  negative;  mr«  that  it  shall  not  be 
done  otherwise."  SUmdIing  v.  Morgan  (&)•  From  this  it 
follows,  that  the  meter  could  attend  at  no  othei  time,  so  as 
to  charge  the  defendant,  for  the  time  at  which  he  is  to  at- 
tend ia  specified  in  the  same  section,  and  is  not,  as  was 
said,  merely  direct<M7. 

Cur*  adp.  vuli. 

Garrow,  B. — This  was  an  action  to  recover  penalties 
against  the  defendant,  upon  the  stat.  47  Geo*  S,  c.  68,  for 
selling  coals  to  a  customer,  which,  upon  being  remeasuied, 
were  ascertained  to  be  deficient  in  quantity.  The  117th 
section,  upon  which  this  action  is  founded,  directs  that  the 
purchaser,  if  dissatbfied  with  the  measure,  shall  send  a 

(a)  Hob.  298.  {h)  Plowd.  205. 


r 
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^«*-^^'Mf>  notice  to  die  Meters*  dfioe,  and  tbct  wMiiii  lh»e|iiceto( 

two  boim  next  after  siieh  notice  in  viiting  left  airiheroffioe^ 
a  meter  ihatt  attend  from  the  offiee.  at  the  house -of  Ae 
purchaser.    It  was  admitted  in  the  argomeB^ihat  the  nut- 
ter left  the  offioe  widiin  the  spaoe.  of  -tiro  bona  nest  after 
the  notice  had  been  left,  hut  did  notiattend  at  Ike  hoaak 
of  the  pnrchater  within  that  time;  upon^hich  it  was  can- 
tended  for  the  ddeadfiat,  Aai^oaa  ccinits  which  contaifh* 
ed  an  aUc^^on  tbat  Iht  a«Bter.didvaiteBd-at«  the  house  of^ 
tlie  puQcht^er  wifthiii ^at  tiawiwaca notproired,  and'that 
the  attendance  within  4hat  IjiAe  hfiimg  aicondition  .prece* 
dent  to  the  liability  of  the  defendant^  the  eounte  j^hioh 
omit^d  that  averraeat  coo)d  not  be  suati^ined.    SIlQUii 
questions  depend  upon  the  construction  of  the  Act  of  Pm- 
lianent.    On  the  one  bpuid  U4s^MPtended,  that  the  attend** 
ance  of  the  meter  within  that  time  would»  in  m^n;  in- 
stanoeSf  b^impoflaible;  and  that  the  117th  section  is  ex- 
plained by  the  120th  section,  which  imposes  a  penalty 
upon  the  principal  meter  i^4w  shall  neglect  or  refuse, 
within  the  space  of  two  hours  after  the  receipt  of  such  no- 
tice, to  send  a  labpuiing  wster  to^dte^hnise  of  the  pur- 
chaser.    On  the  other  hand,  it  is  insisted  that  the  words 
of  the  statute  are  imperative,'*  and  that  affirmatives  in  a 
statute  implying  ^  negatiw,  tjie  i^^n^woe  wia(-h|^wid]^ 
that  time,  to  fix  the^coal  merchant  with  the  penaltjr. .  ^ 
appears  to  uau  that  the  former  construction  is  correct. 
Upon  the  words  of  the  1 17th  secdpn  it  miiiht  be  doubtful 
'  whether  the  attendance  from  the  office  might  not  oe  con- 
strued  to  meai^  that  the  m^ter  shaljt  I^ve  the.ofBpe^itKin  . 
the  time;  but  coupling  thosf  words  with  the  proyisjons  of 
the  120th  section  to  which  I  have  alluded^^the  pr<^priety 
of  that  construction  is  pu||^eyond.^ubt.  .  l^ut  it  is  sa^^ 
that  this  latter  section  Imposes  a  separate  penalty  upon 
the  principal  meter  for  the  breach  of  ^  separate  dui^. 
The  whole  act  must  be  eonstrued  tc^ther*    The^prinei- 
pal  meter  performs  his  duty  if  he  dispalcKes  a  ,laI>9Hfing^ 
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meter  from  his  office  any  time  wMiili  two  hours  after  the  Sxck.  cf  Pie^ 
notice  is  left,  and  die  purchaser  who  wkhes  to  have  his 
coals  remeasured J  cannot  compel  the  atteudaitice  of  a  meter 
before  that  time.  If,  therefore,  we  were  to  hold  diat  the 
meter  must  be  at  the  house  of  the  purchaser  within  Aat 
time,  in  order  to  subject  the  coal  merchant  to  the  penalty, 
it  would  follow  that  the  pmrchaser  nugbt  do  all  that  was 
required  of  hkn,  and  that  the  principal  meter  might  ako 
strictly  perform  his  duty,  and  yet,  that  the  coal  raerehanti 
however  fraudulent  the  measwie  might  be,  might  be  dis- 
charged from  his  liabihty.  We  therefore  are  of  opinion, 
that  the  attendance'  required  by  the  117th  section  means, 
that  the  meter  must  leave  the  office  within  two  hours  after 
the  notice  is  left  for  the  purpose  of  gois^  to  the  house'  of 
the  purchaser,  and  that  therefore  the  allegatlbn,  that  he 
did  so  attend,  was  proved. 

Rule  discharged^ 


REVENUE  BRANCH. 


The  Attorney-General  v.  BtjRKrB  and  Another. 

Jl  jHIS  was  an  information  filed  by  his  Majesty's  Attorney-  A  bequnt  of « 
General,  against  the  defendants  as  executors  of  the  last  wilt  ^h[|^^'i|^^ 
and  testament  of  WiOiam  MqffaH,  Esq. ,  deceased,  to  recover  on»iit,  iuch 

money  u  ariies 

a  legacy  duty  of  SifSOL  4«.  6d.,  charged  in  the  said  infor-  from  it  to  be  io- 
mation  to  be  due  to  the  Crown  from  the  said  defendants,  I^^^ias,^|iie 
as  executors,  upon  the  residue  of  certain  personal  property  *»«««•*  to  be 

*  r  «-     r       .r    ippiopriated  to 

bequeathed  by  the  said  testator  to,  the  said  executors,  for  the  tettaunr*! 
the  benefit  and  use  of  William  Moffatt  the  younger,  and  (^^oger  in  ' 

blood),  for  tfamr 

liret,  with  ie> 

■Hinder  to  the  gnuidchildren  of  the  testator,  m  equal  proportiooa;"  it  fiable  to  iBgiiey  duty,  to 

be  calcaUted  at  the  rate  of  U  jper  eent.  for  the  son's  moiety,  and  101.  jmt  ttnL  for  that  of  the 

wife,  upon  the  principle  that  the  son  and  his  wife  each  take  a  life-interest  in  one  moiety  of  the  in- 

neof  the  residue. 

VOL.  III.  N  N 


£fS2  CASES  IN  THE  EXCTTEQUER^ 

Revenue,       JanCy  his  wife^  as  joint-tenants,  in  equal  moieties,  for  their 

>     lives.    To  this  information,   the  executors  pleaded  that 

ATT.-OBN.      they  did  not  owe  the  said  sum  of  3450/.  4^.  6</.»  and 

BuRNiE.       thereupon  issue  was  joined. 
.„  ^  „       Upon  the  trial,  before  Alexander^  L.  C.  B.,  at  West- 

/  y   A^-iCt^  minster f  at  the  sittings  after  Trifiity  Term,  1829,  a  verdict 

X  was  taken  for  the  Crown  by  consent,  for  the  said  sum  of 
3450/.  4^.  6c/.,  subject  to  the  following  case  for  the  opinion 
of  the  Court. 

^'  The  testator,  William  Moffdti,  made  his  last  will  and 
testament  in  writing,  bearing  date  the  21st  day  oi  Novem- 
ber ^  in  the  year  of  our  Lord  1820,  whereof  the  following 
is  a  copy:^- 

'  In  the  name  of  God,  Amen. — I,  William  Moffaity  of 
Wimbledonj  in  the  county  of  Surrey 9  being  truly  sensible 
of  the  uncertainty  of  human  life,  do  make  this  my  last  will 
and  testament,  revoking  all  former  wills  by  me  at  any  time 
heretofore  made. — Imprimis^  I  give  to  William  Bumie,  of 
Woodford,  in  the  county  of  Essex ,  Esq. ;  the  Rev.  James 
Eyre  Harington,  of  Sapcote,  in  the  county  of  Leicester; 
Mary  Philpot,  of  Kensington,  and  Anne  Philpot,  of  Hans 
Place,  in  the  county  of  Middlesex;  the  sum  of  1200/.  per 
annum,  in  Bank  Long  Annuities,  invested  or  to  be  in- 
vested in  Bank  Long  Annuities,  in  trust  for  the  use  and  be- 
nefit of  my  dearly  beloved  wife  Elizabeth  Moffatt,  now  in 
an  unfortunate  state  of  derangement,  under  the  care  of 
Doctor  Middlelon,  at  or  near  Southampton,  for  and  dur- 
ing the  whole  term  of  her  natural  life,  in  lieu  of,  and  on 
the  express  condition  that  all  claim  by  marriage-settlement 
or  otherwise,  particularly  a  provisional  settlement  of 
10,000/.,  dated  the  28th  day  of  December,  1795,  in  which 
Robert  Lowth,  James  Eyre  Harington,  William  MoffiUi, 
jun.,  and  Robert  Stewart,  are  named  as  trustees,  shall  be 
relinquished,  cancelled,  and  given  up  to  my  executors, 
and  not  otherwise;  and  to  each  of  my  trustees  above- 
named,  I  give  the  sum  of  1000/.  of  good  and  lawful  money 
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of  Great  Britftin;  to  my  executors  hereafter  named,  I  give 
in  trust  as  follows: — To  my  grandsons,  WilUam  Palmer 
Mqffaitt  Charles  Moffaii,  and  Henry  Mqffati,  I  gire  the 
sum  of  5000/.  each,  at  their  respective  ages  of  twenty-four 
years;  to  my  grand*daughters,  Ann  Moffatt  and  Elizabeth 
Palmer  Moffatt y  I  give  the  sum  of  6000/L  each,  at  their 
respective  ages  of  twenty-four  years,  or  the  day  of  mar- 
riage respectively;  to  my  grandsons,  Rowland  Moffatt 
Moffatty  Cornelius  WiUiam  Moffatt^  and  Eustace  J.  John 
Datfglas  Moffatt 9  I  give  the  sum  of  50002.  each,  at  theif 
respective  ages  of  twenty-four  years ;  to  my  grand-daugh- 
ters, Jane  Moffatt,  Margaret  Thould  Moffatt,  Clara  Fran^ 
ces  Moffatt,  and  Charlotte  Augusta  Moffatt,  also  to  Mary 
Moffatt  and  Laura  Moffatt,  I  give  the  sum  of  5000/.  each, 
at  the  respective  ages  of  twenty-four  years,  or  day  of  marriage 
respectively;  to  Miss  Anne  Philpot  before-mentioned,  I  give 
the  sum  of  3000/.,*  to  my  niece  Mary  Elizabeth  Moffatt, 
I  give  the  sum  of  2000/.;  to  Alexander  Allan  of  Lander, 
and  his  wife  Elizabeth,  formerly  Elizabeth  Moffatt,  I  give 
IQQOL;  to  William  Bumie,  Esq.,  I  give  1000/.;  to  each 
of  his  children  by  his  wife  Anne,  formerly  Anne  Lind,  I 
give  100/./  to  my  son  JFiUiam  Moffatt,  I  give  my  Sun 
Fire  Office  stock  and  Sun  Life  Office  stock;  to  Hannah 
Finch,  I  give  an  annuity  of  60/.  per  annum  for  her  natural 
life;  to  Eleanor  Ramsey,  I  give  an  annuity  of  50/.  per  an^ 
num  for  life,  if  she  shall  continue  in  the  service  of  my  wife 
so  long  as  my  executors  or  trustees  shall  think  it  necessary 
to  retain  the  said  Eleanor  Rachael  Ramsey  in  the  service 
of  my  wife;  to  Elizabeth  Kinggitt,  I  give  100/.,  if  she 
shall  be  in  my  service  at  the  time  of  my  decease;  and  I 
hereby  constitute  and  appoint  WiUiam  Bumie,  Esq.,  my 
son  William  Moffatt,  the  Rev.  James  Eyre  Harington, 
and  Charles  Alexander  Hacket,  otBirchin  Lane,  London, 
executors  of  this  my  last  will  and  testament.    And  I  give 
to  each  of  my  said  executors  the  sum  of  1000/.  of  lawful 
money.  The  remainder  of  my  property,  of  whatever  it. 

N  N  S 


1830. 


Att.-Oen. 

V. 
BURNIB. 


i»4 


Revenue, 
1830. 


Att-Gbn. 

V, 
BURNIE. 


CAftCS  KN  THB  BXCHEQUBR, 

may  consist,  such  money  as  arises  fSrom  it,  to  be  invested 
in  the  public  funds;  the  interest  to  be  appropriated  to  the 
use  of  my  said  son  William  Moffatt,  and  his  wife  Jane,  for 
their  lives,  with  remainder  to  my  grandncshiidren  in  equal 
proportions.  The  whole  of  this  my  nvitt  spijtteii  with  my 
hand,  this  21st  day  of  November^  18B0.  . 

Witness.  fFiUiam  Bhfgfiaii  (L«  S)/ 

'^  llie  testator  died  M  the  eStb  day  of  Ja^nutr^^  A. 
D.  I8!JS,  without  revoking  his  said  will,  leaving  iheaaid 
William  Bumie  and  the  said  WiUiam  Mofaii  the  sou, 
him  surviving;  who  alone  proved  the  said  will,  aad  took 
iip6n  themselves  the  execution  theteof,  and  afterwards  as- 
sented to  the  said  bequest  of  the  residue. 

**  The  said  William  Moffati^  one  of  the  devisees  fiir  life 
of  the  residue  bequeathed  by  the  said  will,  is  the  ion  of 
tJh'e  ^ud  testator,  and  iJbe  said  JWiie,  the  wife  of  the  said 
fi^!^lani'^Mt>ffdU  t\ke  son*,  is^a  stranger  ui  blood  to  the 
iM-  it^tot.  'The  Bei^Wiitimm  Moffaii  the  son,,  and 
^ane  his  "Wifle, 'are 'both^liVing/anQ.Aeie  are  several  of  the 
tb^t^^tdrV  gi*and^taMl^i»  ids^  livings  * 

^'  '^Ond<^alduUti6naf^eM^iWbo<h'paft8,*ixMdepii^^ 
to  the  act,  8tf  '6^.  8>  ^;'dg^1ta](>iieaFs^ihAtif,the  aharea  «f 
W'iUikfnMoffdtii^^Miit  antt  ^ftmi^kisciwifc^dh^thfiifaiCQBBie 
of  the'  rtfsidue;  are  «o  b^calculaled  sepilratfeiy ,  H^bntfarprin- 
ciple;that  e'adt  tnkes  bA  intevestinfa^inoietyjof  idi^iilQoase 
for  his  and  her  life;  the  vnhieof  shoikndbiy  m£^jfmUkm 
Jl/o/a/i(  th^66yi;^r'H!6  life,'aky^^ 

149.,  arid  theValtik  6f  tfie  tm^iety  (AJ(an6\  Ae  wafe^f  fffUlmm 
atojfhitthe  s^n,  f6r  hiet*  fil^,  amounts  ito  tke  sMb  «£  Sl^ZfiQ/^ 
&s.  8e/;  If  the  legkcy  duty,  payable  hj  the^said  .e:itectiioys 
to  the  Crowh  Vifaon'  the  Iife4nterest8  bf  the  said  IKSfiUte 
Mojj^ait  ariAJane  tiisirffe,  in  the  income  of  the  aaaddear 
residue,  is  payable  upon  the  value  <if  each  of  these  moie- 
ties separatdy,  the  duty  payable  in  respect  of  the  Talue  of 
the  moiety  df  the  said  William  M&ffdti  the  sob>  at  the  rate 
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of  U  per  cemi.,  amounts  to  the  sum  otSQSL  Ss.  &/.,  and  the       ^^S^' 
duty  payable  in  respect  of  the  value  of  the  moiety  of  the     v^.^^«J.^ 
said  Jane,  the  wife  of  tiie  said  William  McffaU  the  son,      Att-Oen, 
at  the  rate  of  lOLper  eefsi.g  amounts  to  Si67L(k.  lOd.,       Buhnie. 
amounting  tdgetber  to  die  sum  of  8460/.  4«.  6</.  But  if  the 
legacy  duty  now  payable  by  the  said  executors  to  the  Crown 
is  to  be  calculate  at  tb^  rate  of  1/.  per  eeni.  upon  the  in< 
come  of  the  whole  residue  for  the  life  of  the  said  William 
Mqffiaii  the  Ban,  subject  to  a  fiitura  payment  to  be  made 
on  the  value  of  the  share  of  the  said  J€me  Mojffatt,  if  she  sur- 
vives her  husband,  and  thereby  oomes  into  possessiqn  .of 
tbe  wb<de  income,  it  will  amount  to  the  ^um  of  586/.  Is.  5df. 

'**  The  executors  tendered  to  the  Crowi  b^foiret  the  filing 
of  this  information  the  said  sum  of  586A  7^^.  Sd^p  which  the 
Crbwn  refused  to  accept.    ^        ..,.,.- 

**  The  questions  for  the  opinion  of  the  Court  were-r 

*^  First.  Whether  thetegacy  duly  pfiyable  o«a  the  iiferj^- 
t^f^sts  of  the  smd  XPiffiaoi  and  Jane  MqjBfati^xnAi^  r^ffdn^ 
of  the  testator's  estate,  was  to  be  calculated  upon  the  prin- 
ciple, that  /FiUiam  MoffaU  and  Jane  Ms  wi^  each  too^ 
a  life-interest  in  one  UK^ety  of- the  income  of  the  residue, 
namely  at  the  rate  of  M.  per  eeni.  on  the  vf^ue  of  tb^  said 
fnUiam  Maffaiis  nunety  foi!  his  life,:  and  VH^percenU  on 
the  value  of  th^>  moiety  of  Jane  .his  wdfe  fpv  her  life;  4^, 
'  ^''iSetbndly.  Whe  Aer  the  legacy  duly  now  payable  was  to 
bticalcuiined  upon  the  principloi  that  tl^e  aftid  WilHqm  M<^-' 
/aitVtkh  s4>n  tOfdL. the  income  pf  tb^  whi^le  r^apdiue,  fpr  his 
owti  lHb,^'ihi8  oitvi  mgbl^  wiih'afContii^e^Qt  reversion. pf 
tfafeF  aanfeiBoom&to  bia  wifeifishcjurviKe^.bjiiPt  fov  her  life, 
namely,  at  the  rate  of.  IL  per  cetifi  pjk  thf  Y^ye.of  ,the  In- 
come of  tlie  whole  reaidue  for  the  life  of  the  sai^  William 
Maffaii  ths-son,  subject  to  a  future  payment  to  l)e  made 
on  the  value  of  the  share  of  the  sM  Jan^.JtfqffifHt  in  the 
case  of  her  surviving  her  husband. 

"  If  the  Court  should  be  of  opinion  that  the  duty  was  now 
payable  separately  on  Ae  value  of  each  moiety,  at  the  rate 
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BURMIE. 


of  1  /.  per  cent,  on  William  Moffoit's  moiety,  and  at  the  rate 
of  10/.  per  cent,  on  the  moiety  of  Jane  his  wife,  a  verdict 
was  to  be  entered  for  the  Crown  for  3450/.  4«.  6dL 

But  if  the  Court  should  be  of  opinion  that  the  duty 
was  payable  on  the  value  of  the  income  of  the  whole  resi- 
due for  the  life  of  the  said  William  Moffait  the  son,  at 
the  rate  of  \L  per  eent.f  subject  to  a  future  payment  to  be 
made  on  the  value  of  the  share. of  the  said  Jane  MoffcUt 
in  the  case  of  her  surviving  her  husband,  a  verdict  was  to 
be  entered  for  the  Crown  for  586/.  7««  5d. 


Amos,  for  the  Crown. — The  question  in  this  case  de- 
pends upon  the  residuary  devise,  coupled  with  the  fact 
that  William  Moffail,  as  appears  by  the  will,  is  the  son  of 
the  testator,  and  that  Jane  his  wife  is  a  stranger  in  blood 
to  the  testator. 

The  Stat.  55  Geo.  3,  c.  184,  sch.  part  3,  provides  that, 
*^  for  every  legacy,  specific  or  pecuniary,  or  of  any  other  die- 
scription,  of  the  amount  or  value  of  £0/.  or  upwards,  giv- 
en by  any  will  or  other  testamentary  instrument  of  any 
person  who  shall  have  died  after  the  5th  day  of  April, 
1805y  either  out  of  his  or  her  personal  or  moveable  es- 
tate, or  out  of  or  charged  upon  his  or  her  real  or  herita- 
ble estate,  or  out  of  any  monies  to  arise  by  sale,  mort- 
gage, or  other  disposition  of  his  or  her  real  or  heritable 
estate,  or  any  part  thereof;  and  which  shall  be  paid,  deli- 
vered, retained,  satisfied,  or  discharged,  after  the  thirty- 
first  day  of  August,  1815:  where  any  such  legacy  or  re- 
sidue,  or  any  share  of  such  residue,  sliall  have  been  given> 
or  have  devolved  to  or  for  the  benefit  of  a  child  of  the  de- 
ceased, or  any  descendant  of  a  child  of  the  deceased,  or 
to  or  for  the  benefit  of  the  fisither  or  mother,  or  any  lineal 
ancestors  of  the  deceased,  a  duty  at  and  afler  the  rate  of 
1/.  per  cetU.  on  the  amount  or  value  thereof;  and  where 
any  legacy  or  residue,  or  any  share  of  such  residue, 
shall  have  been  given,  or  have  devolved  to  or  for  the  be- 
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nefit  of  any  person  in  toy  other  degree  of  collateral  consan«       Reteuuet 
guinity  to  the  deceased  than  is  described,  or  to  or  for  the      ^    ^   \ 
benefil;  of  a  stranger  in  blood  to  the  deceased^  a  duty  at     att-Gen. 
and  after  the  rate  of  10/.  per.  centum  on  the  amount,  or  va-       buknii:. 
lue  thereof."    The  stat.  36  Geo.  S,  c.  S2,  s.  16,  may  also 
be  applicable  to  this  question*    That  statute  enacts  ^*  that 
when  any  legacy  or  residue,  or  part  of  residue,  s^all  be  giv* 
en  to  or  for  the  benefit  of  any  person  or  persons  in  joint 
tenancy,  some  or  one  of  whom  shall  be  chargeable  with 
any  duty  thereby  imposed,  and  some  of  whom  shall  not  be 
so  chargeable,  the  person  or  persons  chargeable  with  duty 
shall  pay  such  duty  in  proportion  to  the  interest  of  such 
person  or  persons  respectively  in  such  bequest;  and  if  any 
person  or  persons  chargeable  with  duty,  and  entitled  in 
joint-tenancy  as  aforesaid,  shall  become  entitled  by  survi- 
vorship, or  by  severance  of  the  joint-tenancy,  to  any  larger 
interest  in  the  property  bequeathed  than  that  in  respect 
of  which  such  duty  shall  have  been  paid,  then,  and  in  such 
case,  all  and  every  such  person  or  persons,  so  becoming 
entitled  by  survivorship  or  by  severance,  shall  be  charged 
with  the  same  duty  as  if  such  property,  to  which  such  joint- 
tenants  shall  so  become  entitled,  had  been  originally  given 
to  and  for  the  benefit  of  such  person  or  persons  only. 

A  construction  has  been  put  upon  these  statutes  in  tlie 
case  of  The  Attorney-General  v.  Bacchus  (a),  an  authority 
entitled  to  the  greatest  consideration,  inasmuch  as  that 
case  was  twice  argued  in  this  Court,  and  the  judgment 
was  afterwards  afiirmed  in  the  Court  of  Exchequer  Cham- 
tfer.  That  was  a  bequest  of  the  residue  of  the  testator's 
property  to  his  son-in-law  George.  Bacchus^  and  PrisciUa 
his  daughter,  the  wife  of  George  Bacchus,  for  their  abso- 
lute benefit;  and  the  Court  held  that,  in  that  case,  one 
moiety  of  the  legacy  was  liable  to  a  duty  of  1/.  per  cent^, 
and  the  other  to  a  duty  of  10/.  per  cent.  If  this  case  were 

(u)  9  Price,  30;  1 1  Piice,  547. 


^  CHaSflN  THE  EXCHSQinUI,   • 

i^jpft       liiibeidecMediUpQiitlifr^iMtviaritaidlglito 
^     _  '  -    Ibe.  Aittiim«at/aouU  iMi  -be  <anied  .fiirther  tkaii  it  wms  iti 
^^T'fif^'.      tb^  4Mrgiun^t  oi  ibat  dtse;    But  it  is .  elel^ri  irttti  th^  lan- 

^u^tiii^  guAge  of  the  Lord  Chief  Baron  (a),  and  of  the  Lord  Chief 
Ji|«tice  oC  t^  Court  of  Ku^m  Bdheh^^^t^AaA  taae 
vA^vDoideeided  upon  the-8tariot.ii»n&l  ligbte  «f  die  par- 
tibtr but  upon. iba  d^g|QeQ<of<nilalaoiiBhip.'totdie  testatDr* 
Vji^frifig  tbiscaBe/lharefore^abstBttstedlytfipdmtheqa^lioii 
of  ilaaHtal  -ri^t«bi  lirnolkiho  wifeiUegHtee  cqwHy  widi  ber 
htifband?  TbeiWoafcoofiCbenbe^uciBt  ate,  '' the  reraain- 
deyloCmj  pr^^ifittj^foftwhati^r  kfad  it  may  eonsiaty  nwh 
iHMl^r  ^MtNH^  ftooi:itrtarlioiBiv«sttd>iB  die  poUio  fiiink, 
tlMinnterndt  t0[<beifi|fp9apfiated  totaba'uae  of  my  son  Ji^#- 
^miMkLiiiSi^wfa  i/arm^f  rin  asoAec  partof dre  wiH^  other 
fmil9irtgf.'is<]ghH^n(rM  :4bar  srom  ;«kiiie  ;•  and  in  tfaia  part,  tkm 
m&i^is  j^ed^noWarlil  lMtf^toQ:4be jlestaKnr  intended  to 
*P9f<ViIIQm>  bfifiafH'  t}t>$ni(haf^ '  U  wmld  be  a  fvand  on 
I^^M^r^iJfi  t^r9i»ibdidbnot.apimq>riate  the  legmoy 

t$n^(mnwi!^(lb^^kittt€^iffjfk(0ti^^  it  .^  her  «iip« 

pafefi'j  iMp  cdi9|HtMiiMi.'is(^iiiAAa  hnimenkiMe  imsbaAd  akMl 
^ji  <;bieia9ga^iAifQrstbl^^  usa/^ltmibpabaHdabdiyHe 
j4ioti]$#>andilheiK|fot'e»  rfhoisj  d^jfei^k  A]^e^ated4ii'hetf  :bttiM 
brfidkribjSba;tiiA^JtiriM9  iSm^  Loni 

Gbit<{BaiDniaaU|ri<fim)^iibffi6iibyiier|lhia^/it<^  tint 

die)hiiabi|mt|^^9>4bei  aofedie»eftsiiiiiffteiaal|r  hdt  it  iodiM 
i«k^ie^lhdtP.hft3«Mitiot;MeaB  jibkMAebd^^  afaeVWft 
)ittB/ilochitf  ni8t(in(ft)ii  %he/dvenbelbbcr  anrUfoigrdi^  b«t« 
bnad^?  !rTiiat<^dtgim)cnt»ji^U«B)tfa>!yWtioiV'v4^^ 

rightsipfitbe  laifi^  tia^tibefevtot  >t)f 'htir  suavMiU^iieDlaie^ 
bahdv'by  dmoting.  tbill7tbb  ptaneipd.  jhaUiremaoi^iiftbe 
pabKoiftindf  ^lai^'theint^srest  dbnltonly  he  payiibladb  «i^ 
ab  nk^atmamif .  wherbas^  ia  that  oaae>  the  legacy  waa  mt  the 

(<i)ftPikt>y30..  (A)  11  Ftior,  647. 
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nbfldiite  dbpoant  of  the  unfe,  md  the  right  of  Ibe.wife,  in 
tbeevent  of  hor-surymiig  her  hmband,  would  depend  upon 
whether  tlwhusband  reduced  the  legacy  into  possessioB. 

Ald€mmf4)oni9m.^i:he  authority  of  the  case  of  The  At- 
iamey^anend^Yk  \Bag$hm9  cannot  now  be  impeached; 
bufcifaexjudstisn  IB '^not^  whether  the  Court  will  overrule 
thatdecisidoy^faritt  whether  they  will  extend  it  to  the  pre- 
ae«t  .ease,  whteb  cames'the^vettian  atiU  fufAer.  In  that 
caye^  .die  Court  decide4  eontvary  to  ihe  general  law  'Of  the 
lead,  with  respeot  to)'lii^;rightcie£<the  fau|lHind,  with  a 
vkm.to  amnd  the  greal^inemvehiiaiee^aiid  haid»hip  wMeh 
WOirfd'  have  ariseu  frctti  a  tcfMranry  40ciafa>R|  butbi-thM 
oavbttbe  handship  is  revetscd^  1 1  The^teU  4aestictt>  bare  is, 
wiat  is^e  neaaikig  of  tbU  wiHt^  wlilcb  VnUBt  he  construed 
accocding  to  diem«eDtieK«o6  tfa^  tenwtor.  Ndw,  there 
ean  fceiJiD  difflcutl^  in  alcertaUiiflg  herte^what  wW»>ih^'HHil 
iniciitioDof  theitcistatqvrend^^iidttiittkig'  that 'the' ^aey 
dvtj  iMsrba  cdiidatlnt«q^>BUhtf>beileftdal  ifatel«ftt  e#lhe 
rqtpeciivfe  paatia%' ^Q^  the'^toereefl-' »ikeil  aauM  W  teW 
MJbt^-at  ite  \oaKFmMmi  aMtnot^acverdifiig'to  pnnciplea 
tianteadbdifbiuhgrftheiCitown^  The  etktji  9G^0to.  9;  c.  8», 
diiict:ti^ithat>«mdBlpa«iyxidiaiLpay4he'legai^  dMy  accord* 
lig;tfr  dieA^wtotaAbiB  iBteneat^  and^evinterebt  which*  the 
wiia  fai|pEiidc|>andv  upon 'the  odaatroctiofei >of  the  deviae. 
3Hlfiba*  is  tha  mwwridg!  df^theintferieebelag  appropriated  to 
fffiiioto  ilA^iiMuhd^lbiie  hfe  Isilfor 

ihaiir  ^A^^ffmAA  autcttflfarevlivcii  t  if  for  tbeiv  joint  livesi 
|hta:abidfdaly  arodU\foUawv  ^ii  open  the.dedth  of  the 
hdtBaiMiair^jfa^t.  the.>paqieiiy^  WnuM  immediatety  go  ov«ff 
teulhdbnrlciiihhemf :  Btit  the  jdaineik:  and  laoat  obvious^eton* 
afttadioaisis,  tbiKti-^the  aon  shouhl  takdtfae'  interest  for  Iw 
lifei  dkai^e  wife  should  take  it  for  her  life,  if  she  survived 
hitBy-wilbremaiader  to  the  grand^cbildreUi  after  the  deatli 
of  both.  That  is  the  principle  upon  which  the  duty  has 
been  calculated  at  the  lesser  sum,  and  it  would  be  a  very 
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hard  case  if  the  wdrds  of  tho  will  were  hot  construed  ac« 
cording  to  this  plain  and  simple  construction.  In  The  At- 
torney'General  v.  Bacchus,  the  residue  was  absolutely 
bequeathed,  and  there  could  be  no  calculation  of  the  in- 
terest in  succession.  If  a  residue  be  bequeathed  to  A. 
and  £.|  they  must  take  the  whole,  or  take  it  in  moieties; 
and  that  was  the  ground  upon  which  the  Crown  contend^- 
ed  for  the  larger  duty ;  because,  B.  being  the  husband  of 
A.f  it  was  a  bequest  of  the  whole,  and  not  in  moieties,  and 
the  husband  took  the  whole.  This  Court,  however,  said, 
that,  for  the  purposes  of  calculating  the  duty,  it  must  be 
held  that  the  husband  and  wife  took  in  moieties.  Look* 
ing  to  the  beneficial  interest  of  the  parties,  the  wife  has 
only  an  interest  of  survivorship  which  arises  in  the  case  of 
her  husband's  death.  Trying  the  case  by  the  test  wfac'- 
ther,  if  the  husband  could  only  obtain  payment  of  the 
legacy  through  the  intervention  of  a  Court  of  Equity,  that 
Court;  would  appropriate  a  portion  of  the  legacy  for  the 
benefit  of  the  wife,  supposing  it  to  be  a  bequest  to  the 
husband  for  life,  and  to  the  wife  afler  his  death ;  it  is  clear 
that  a  Court  of  Equity  would  not  interfere  for  her  benefit, 
because,  during  his  life,  he  would  have  the  absolute  do* 
minion  over  it,  and  after  his  death,  without  the  assistance 
of  a  Court  of  Equity,  the  wife  might  call  upon  the  trustees 
to  pay  the  interest  to  her.  There  is  no  case  of  a  bequest 
to  pay  the  interest  to  A.  and  B,  his  wife,  for  their  lives, 
in  which  a  Court  of  Equity  has  interfered.  This  case, 
therefore,  is  the  simplest  possible,  depending  alone  upon 
the  construction  of  the  will.  If  it  was  the  intention  of  the 
testator  that  his  son  should  take  the  interest  for  his  life, 
and  that,  afiter  his  decease,  his  wife  should  have  it,  the 
lesser  sum  only  is  payable;  and  that  such  was  the  intention 
of  the  testator  is  obvious  from  the  absurdity  which  would 
follow  from  a  different  construction ;  namely,  that  if  it  be  for 
their  joint  lives,  upon  the  death  of  either  of  them,  the  in- 
terest would  go  over  to  the  grandchildren  of  the  testaton 
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AmoSf  in  reply. — It  is  supposed  that  there  are  but  two 
ways  of  construiog  this  bequest:  namely,  an  estate  for 
their  joint  lives ;  and  an  estate  for  their  successive  lives. 
But  there  is  a  third  way  of  considering  it;  namely,  that  it 
IS  a  joint-tenancy.  It  is  a  very  common  form  of  bequest, 
and,  independently  of  marital  rights,  every  one  would  say, 
the  bequest  created  a  joint-tenancy.  If  an  estate  for  suc- 
cessive lives  were  meant,  the  testator  would  have  given  the 
interest  to  his  son  for  life,  and  after  his  decease  to  his  wife. 
That  is  the  obvious  mode  of  creating  such  an  estate;  and 
had  that  been  the  intention  of  the  testator,  he  could  not 
possibly  have  expressed  himself  in  the  form  he  did. 
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Alexander,  L.  C.  B. — The  question  in  this  case  arises 
upon  the  55  Geo.  3,  c.  184;  and  the  facts  of  the  case  are 
these : — The  testator,  William  Moffatt^  by  his  will,  made 
in  1820,  after  various  legacies  and  bequests,  bequeathed 
in  the  following  words:   **  The  remainder  of  my  property, 
of  whatever  it  may  consist,  such  money  as  arises  from  it 
to  be  invested  in  the  public  funds,  the  interest  to  be  ap- 
propriated to  the  use  of  my  son  William  Moffatt  and  his 
wife  Jane^  for  their  lives,  with  remainder  to  my  grandchil- 
dren in  equal  portions.*'  The  legacy  act  charges  every  lega- 
cy or  residue  that  shall  have  been  given  to  or  for  the  benefit 
of  a  child  of  the  deceased,  with  a  duty  for,  at,  and  after, 
the  rate  of  l/L  per  cent. ;  and  after  several  intermediate  rates, 
according  to  the  degree  of  relationship,  it  charges  every 
legacy  or  residue,  or  share  of  residue,  that  shall  have  been 
given  to  or  for  the  benefit  of  any  person  in  any  other  de- 
gree of  collateral  consanguinity  to  the  deceased  then  be- 
fore described,  or  to  or  for  the  benefit  of  any  stranger  in 
blood  to  the  deceased,  with  a  duty  after  the  rate  of  10/.  per 
cetU.  on  the  value* 

The  legatee,  WiUiam  Moffatt^  being  the  son  of  the  tes- 
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XevettM,  tatdr,  and  JAfU,  the  Wife  of  that  toit,  befhg  a  atriatig^  in 
^^  ^  '  -  blood  to  tbe  testator,  a  qu^iition  bad  aris6h,  after  what 
AtT-GEK.      rAte  the  duty  oYi  thfe  bequest  1  hlave  befere  8t«i);ed  is  to  be 

BoR^Mie.       cillbulated.    One  party  contends  that  it  ou^tio  be  tA 

culated  upon  the  pnncipte/that  H^f/Mto'JkfdJ^^iHl^A^^ 

his  wife  each  took  a  life  interest  iii  on^  iitdf^y  ^ftMs^rb^idm. 

The  consequence  of  which  WouH  *'ti;  ^that^ifitotf  tttoiety  ef 

the  income  giveh'to'H^i/K^iii  itfcyifd^^ 

with  a  duty  of  1/.  j^^f  k?^/.  ori^its  valu^,  and  that  th^  other 

liioiety  of  the  incont^,  sujjpoifed^  to^have  bteen  gitettto  JMe 

his  Wife,  wbtild  be  chargtiAbfe  with  thd  duty  of  101.  per  ceni}^ 

upofa  Its  Value:    Th^  bther  nieyk  iirhiich  has  been  taken  b^ 

this  case  is,  tlilat  tlt^  wkofeireiiAde  is  to  be  considered  ttsMv-^ 

ing  b^ti  gi¥%fa  td^ff^fft^^  the  son;  for  his  life,  with  a  ^M^ 

tiftgent  thn&aticfh  fO  ^tf^  his  #ife,  4br  her  life,  if  she  aboidd> 

happen' to  sUfViveher'Irasb^d.    The  argument  in  fahrottr' 

oftftt^Wlew'offhb'cii^^  is  maftify  fotiMed  npon  tite  le^ 

coH^ti^hc^  ¥^hich,  as -It  has  beeh  said^  and  truly  said* 

gjl^re  to^Hi^'hufifbatndduiin^  his  life  kn  absolute  po#er  and 

ddmihi&i  o^  ^  f^d/  though  his  wtfe^  in  the  fom  oC 

this  ^,  k  d  jbtbtlki^dM  MfHh  \AAi\  ^    «'    ^ 

'An  tniteribi<statiit«f'tfp^'th^'Wame  fi\ib|ect  has  bec^n  re*- 
fe^^Kl  iofntlk  arguhi6rit;  Itti  ttie  SBOdoiS,  e.fiS,  b.  1&; 
by  ^hrih  trWfils  etik^HM,  <ihat  iMike  legaciSds  9»e  ffivtn  in 
joint-tenandyiOanyp^sdn-Ol^r^^n^^  st>meorl>fie  6^whkMn' 
shall  be  idhaifgeaMe  vAtU  a^y  duty^linipos^  by  thilt  'Mt, 
and  others  sh«iH  not  b^^o'ehai'geiatde';  sUdi  peruynb  Hki^g^^ 
ab)^  shkll  pdy  kccoYditig*  t^  theiv  intei^  in^stfdk  beqUfek^' 
and' in  ease  a  person  shuU,  t^  severance  or  Mnrvi*^ol:isbip; 
beeotne  ien titled  to  « litrgei^bitdrest  than  he  has  Uelbre  pidd ' 
fo)*,he^hd}(be*elmrgid  asif  the  said  legftcyiiad  be^n  dri* 
ginally  given  to  him  only.    I  confess  it  does  not  appear  to  nfe 
that  this' Aet^vAriks  the  question  or  aMists  either  view  ^it. 
The  object  of 'that'att  h  to  charge  the  dnty  upon  the  m* 
terest  given.    I  think  that,  upon  the  true  construction  of  the 
55  Gev.  3,  the  duty  is  imposed  upon  the  gift  contained  in 
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the  t^t^r*a  will;  an^tbat  wo  cai(iiot,propej:\y  tal^e  into       ^f^^ 
our  consideration  the  maimeir  ip  wl^ct)^  \^y  fopncepf  thq,    s — ^^^^^ 
marital  rights- of  the  busbaod,  the  bequi^st  may  ultin^tely     att.-Qen.. 
Q^rat(9k.ttlWe))  fhe^Uir  of  the  land  xOjay.tryinsfer  tp  tbje       bvkv^e. 
hmh^nii^nT^H^XifiSiMwh^tis  giv.en  to  xhe  wife,  the  ^7 
baiid»,x>)9t^f;  ^9.  fiifgfffi;^,  it  is  givea  to  hia  wife;  an4  the 
duty  iftj^MPf^^^'^nt^l^fS^I.CQiytaini^ii^  the  testator'^  will.. 
« Jft  apfWra  ^to  f mft>  ♦hftt.l^rc^^  sWhkh  .ha?,  beep  referxcid 
t^in.th^  ;cpMr6e,ff  tl^0..dahate>  al^paQst  |4mt|s  put  .all  ^rgu- 
mmi  upon. the  a^eii^tcMl  w^n  .f^  4ihjm^y'GenerMly. 
Baecftufj  which  i«  nf^r^^,  v^\fy^,giik  ,yp}\Mm^  ojf^  ^rir 

Coiwt  ftf  Eryor,  in  the  Jl  ltK;<^,Pw%r♦,»f/5^7^ » ,T|Ue.9irty..4ifr. 
fenmoe^  (between  tha*.ca^vM^|th?i.BWeft);  ^^rr-%\i^  ip, 
th^t  ofis^  the  whole ^cotytf^i  pf  th?  4»fiii^ w  {WR;»y,Viri^?^' 
hi^reit.iaaJiferwterestqnly..  plifj;l^t,^8e,ri^e.  i^if|p.>>f4S  . 
the  neaff .rekitieo  of  J^  .leaWi^ii  ii^  tl^^ca^e^v.th^.f ^Iglfgi^, 
isithe  h»abaDd»  h^jia  thAJon  pf|^e.^^9^i?,  ^a.ri^^i^Ro^ 
ship  i^ that  of  AaeOf  .  Tbo!wordBri^4»||^tbflqwflst;«^^V', I . 

gKT^md  bequeatb  li>e.«»|nfl,  (tb<itis*,jbi^  ^cMb  Witeiflwi* 

son-in-law  George  BacchM^  flwd/  pjf  ,44Li|g}Mei?  JPrWffllffi 

hia^Hii^th^ff  ^|[^ffijife>i^iH^dip?fp)9trftor^i  wd^ 

th^ir  ;al^ltit€{  hemeit^  4p  th^t  ca^fiftrw^  4l?Wt^*JtMM 

I^CP«p^$^.be^.4one>h#i<€u.  .^^J, js^^i^^^hlf^^^^^ 
gfSfi^  rbfltwe(in,tbe^f|wesentiA|i4  tb*t,/C^R^  ,  I^  spp^rs.to 

mf^-tJMi  ^^  ii^ich.c9J4eilJMiK^s^  ^PMldi  guide  tb^. 
tf«I^tMt#Af^rA  da»b^,pww*h^«»hj^„|  ^hl^uil^Miiqfe 
iti^lfob**/feHow  wibftt.ib^. b«en  uplj^m^.df ended  in» thw. 

Qfl^Ai8^iaflSin^  irntbp.  j»i)peri%rj  ^JmTP;  itf :  the  Wgb^t.. 

a4AGffitifi|B^;  :/irh^e.tn|MH>  tJ|pf0mf^^&«^«r{^erdJ|Qt.&C  <tb^^ 

,Tj[iejCavT^.«^e.unanimous;iathe.JFes^^  jof^fbi^rd^ciaion,,  I 
alonettm ,  rqsponaiblei  for  the  reasons :9;hish  I  thaye  fAatedi  i 

»    Verdict  for  the  Crownrr^346(ML  4tf,  &f^ 
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In  the  Matter  of  the  Charity  of  Joseph  Franklin. 


A  bequest  to  the  J  OSEPH  FRANKLIN,  by  his  will,  gave  and  be- 

rish  oiA,,  of  queathed  to  the  poor  of  the  parish  of  Haddenham,  in  the 

to^be'uid  out  at  ^ounty  of  Bucks,  50/.  per  annum  for  ever,  to  be  laid  out  at 

Chrisinuu  in  Christmos  in  bread,  and  distributed  by  the  minister  and 

bread,  and  du- 

tributed  by  the  churchwardens  to  the  most  needy  objects  in  the  parish. 
t^lTmost  needy  ^^®  testator  charged  all  his  leasehold  and  personal  pro* 
"'Id^isH^bi  P®'*y  ^'^^^  *^*^»  amongst  other  legacies,  and  appointed 
to  the  legacy  Joseph  Franklin  and  two  others  his  executors.  In  1813, 
of  \oi.  per  cent.,  the  tcstator  died,  and  the  executors,  under  a  decree  of  the 
the^JMie^suin.    ^^^^^  ^^  Chancery ,  transferred  to  the  name  of  the  Account- 

ant-General  the  sum  of  16662.  13«.  4</.  Bank  3/.  per  cent. 
-/J  c/l^J  '^^^Annuities;  the  interiest  to  be  paid  to  the  minister  and 


■V/./^. 


/ 

/ 


^  churchwardens  of  the  parish  of  Hadcf^Aam  for  the  time 

being,  and  to  be  applied  by  them  to  the  charitable   pur- 
^U^^^r.  //^  y   poses  mentioned  in  the  will.     The  poor  of  the  parish  of 

Haddenham  cxxu&v&i  of  upwards  of  820  persons,  and  no  one 
person,  in  the  course  of  a  year,  can  receive  more  than  the 
value  of  2«.  in  bread,  on  account  of  this  charity. 

Legacy  duty  having  been  claimed  upon  this  bequest, 
these  facts  were  stated  in  a  petition ;  and  the  question  was, 
whether  legacy  duty  was  payable  upon  this  bequest. 

Bx)upell^niL  Lowndes  for  the  petition. — The  stat  55  Geo* 
3,  c.  184,  sch.  3,  after  providing  for  the  rate  of  duty  to  be 
paid  upon  legacies  in  respect  of  relationship  to  the  testator, 
directs,  that  any  legacy  to  or  for  the  benefit  of  ang  person, 
stranger  in  blood  to  the  deceased,  shall  be  charged  at  the 
rate  of  lOL  per  cent,  on  the  amount  or  value  thereof* 
Now,  this  legacy  is  not  given  to  any  particular  individuals, 
but  is  to  be  lidd  out  in  bread,  and  to  be  distributed  by  the 
minister  and  churchwardens  to  the  most  needy  objects  in 
the  parish.  The  objects  of  the  charity  are  so  numerous, 
that  no  one  person  can  receive  more  than  2s.  annually. 
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and  the  question  is,  whether  this  pittance  is  to  be  held 
liable  to  the  legacy  duty.  Now,  is  there  any  person  here,  or 
any  one  for  whose  benefit  there  is  any  legacy  ?  It  is  a  gene* 
ral  charitable  bequest  to  the  poor  of  the  parish.  If  it  be 
said,  that  the  poor  are  to  be  taken  collectively  as  trustees, 
as  they  are  the  persons  who  are  beneficially  entitled,  it 
must  be  remembered  that  different  duties  are  payable  ac- 
cording to  the  different  degrees  of  consanguinity  of  the 
legatees.  Suppose,  therefore,  that  the  poor  are  to  be  con- 
sidered the  legatees,  it  may  happen  that  several  of  the 
number  who  receive  may  be  near  of  kin  and  related  to  the 
testator.  Moreover,  no  duty  is  payable  upon  any  legacy 
not  amounting  to  20L;  if,  therefore,  the  poor  are  to  be 
considered  as  trustees,  no  one  individual  is  interested  to 
that  amount.  But  upon  what  scale  is  the  duty  to  be  cal- 
culated? The  objects  of  the  charity  may  be  related  to 
the  testator  in  different  degrees,  and,  therefore,  the  diity 
must  attach,  if  at  all,  in  different  degrees  also. 


Revenue, 
l8dU. 


In  re 

Franklin's 

Charity. 


The  Solicitor-General  and  Boteler,  contra. — Bequests 
of  this  description  have  uniformly  paid  the  legacy  duty. 
By  the  terms  of  the  gift,  the  legacy  is  to  be  distributed  to 
the  most  needy  objects  in  the  parish.  Now,  it  is  impossi- 
ble to  say  how  many  there  may  be  who  may  be  considered 
entitled  to  this  gift  as  the  most  needy  objects:  they  maybe 
reduced  to  two,  or  even  to  one.  Unless  the  number  can  be 
reduced  to  a  certainty,  so  as  to  ascertain  the  amount  which 
each  person  would  take,  the  legacy  duty  attaches  upon  the 
corpus.  But  this  case  has  been  argued  upon  the  words  of  the 
statute.  The  schedule  referred  to,  before  imposing  the  rates 
of  duty,  provides  for  every  legacy,  specific,  pecuniary,  or 
of  any  other  description,  of  the  amount  or  value  of  20L 
or  upwards,  given  by  any  will  or  testamentary  instrument 
of  any  person  who  shall  have  died  after  the  5th  day  of 
April,  1805,  either  out  of  his  or  her  personal  or  moveable 
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1830. 


In  re 
Fbamklxn's 
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estate,  or  out  of,  or  charged  opon,  his  or  her  real  or  herit- 
able estate,  or  out  of  any  monies  to  arise  by  sale,  mort- 
gage, or  other  disposal  of  his  or  her  real  or  heritable  es- 
Charity.  tate,  or  any  part  thereof,  and  which  shall  be  paid,  deli- 
vered, retained,  satisfied,  or  discharged  after  the  31st  day 
of  August f  1815.  The  object  to  be  charged  by  this  clause 
is  a  legacy.  It  goes  on  to  provide  for  the  case  of  a  resi* 
due,  where  the  dear  residue  devolving  to  one  person, 
or  the  share  devolving  to  two  or  more  persons,  is  of 
the  value  of  20/./  but  this  question  depends  upon  the 
first,  and  is  untouched  by  the  second  provision.  If  a 
legacy  be  given  to  a  class  of  persons,  and  each  take  less 
than  SO/./  still,  as  it  goes  to  them  in  a  class,  they  take  it 
qua  dasB,  and  it  is  liable  to  legacy  duty.  This  legacy 
exceeds  SO/.,  and  as  there  are  no  means  of  ascertaining 
with  certainty  what  each  party  may  take,  they  take  in  a 
class,  and  the  duty  is  payable  by  the  class  upon  the  whole 
amount. 

Roupellf  in  reply .-^The  practice,  whatever  it  may  have 
been,  will  not  touch  the  present  question,  which  must  be 
decided,  not  by  the  practice,  but  by  the  law.  But  it  is 
said,  that  where  a  legacy  is  given  to  a  class,  it  was  the  in- 
tention of  the  Legislature  to  impose  the  duty  upon  the 
class,  upon  the  whole  legatees,  and  not  upon  the  individuals 
who  take  under  that  class.  The  act  furnishes  an  answer 
to  that  argument.  It  says,  **  for  the  clear  residue,  when 
devolving  to  one  person,  and  for  every  share  of  the  clear 
residue,  when  devolving  to  two  or  more  persons,  whether 
the  title  shall  ensue  by  any  testamentary  disposition  or 
otherwise,  where  the  residue  or  share  shall  be  of  the  value 
of  SO/,  or  upwards."  If,  therefore,  a  legacy  of  1000/.  be 
given  to  a  person  in  trust  for  a  class  of  persons,  the  le- 
gacy duty  is  not  payable  upon  the  whole  sum,  but  each 
legatee  pays  according  to  his  share,  according  to  his  de- 


gnM.«f  jraMicNwbip*  Bull  aprdnlipgrtolii^iArguYxieintvtlie 


sons  3tood  in  tlie  aiiuatioa^Dfairttgefft'to  '<hd'4efitalx>r.  ^  V  n       ;^/sirf « 5  •) 


•     .    :  -    .  ^  Charity. 

The  Vxpf  .4^4i(c^^QR«*^I  confess  it  appears  to  me 
tbattbi^if^a/teff|0^)ll^D(i«^UGbi^diit   oi^bt  to  be-paicF; 
bejpauae;«aIthq|.^Mt  k»)iof^e«prpnbdtobe  gii^en  to^ilny  in- 
dmdu^9  ij^i^  ixk  e^gte^jgofeiuinBefa  umanntt,  as  that  &\6 
executor  bpldsitin  (iruat»fcirNoertaia|nif|N>ses«    The  mode 
in  which  the  leg^qy  is*  to^-hojappfiedudbes  not  itdmH  of  it^* 
being  ascertain^  f^bat^aban^l  OTlDt}Mt.*pMolte  betiefit  sAy^ 
one, iD4ividua)  will.ham in  t^e^lega6)r>so  givaa.  ivM  gt^Wf^ 
tp  t^9  jpoor  of  the  pari9k»iiboibe)laadDfi^i]|i  in&biMd  at^ift^^ 
mfis^  and  distributed  to  »ti^  mosth^j^tolgefelB^iQ  ^^  ]^h 
ri^I}*  It  is  in  effect  a  gift  forcharkabt^  {bii^oseek  '  ^Mw)"" 
the  Legislature  tseemst  to  bav^  augpitoed,  tfaa^n  ioMt'^hi^fe' 
the  degrees  of  jreUtionsbipirili  idnehithefMiisdHbf  ^Um  ps^^ 
ticipate  in  the  legacy  or  share  of  the  residue  stood  lO^lM^' 
testator,  could  be  ascertained,  there  should  be  a  progressive 
chaipge,  incrfiasii^  vidi  tb^diilffHrd  if Jdpf  (bmtiieroii)ie^ 
ga^jr  is  api  giv^fi^  that.tho,)(indK{d<feebieAco>'b^out  (Affile  ' 
questiofii'and  there  iFasb  ooAipletr.fiiqi^f' 50/.  fbt^obat^Hk^^* 
bl^  P^rPQ^^  1 1  Wijih.  nespeot  tq;legsol^  >^brm  tb^hy^iei^; " 
thf^f  ^^.be4Dih]^fthe> general  asacntieC  ftltnkiticl^  a  cotw'* 
B^l^(M9(B^WW^^be  flt^tiile%>80i.aa<tif  charge '6Mh  be-' 
qi^^  ^<^)egfpyr4uty^  Wbeie  legacbsha^ebbefi  git  en  to 
tr^A^j^er^  qf,  hpspjitfil^jo w4  .^thes  liiaiftablertHilit^      it 

^^Jli^^^PV^^^fli  l^*'#»%»ell(«f  <;«w»'*o^poy^  tb^'duty. ' 
My .^gpin^n i^^^ib^  the .lsg^y)4«4}oia^quiiwbl^  •&!§  impor-  ' 
sil^e  tp  ^^Qif t ,  |to ,  ti^e :  9M(i«^af  f acak«  of;  fmti  M^gi  "pay*^  ^ 
able^,  i)i  9^4^  ta^asi^ert9ip^'«rbedi0b(Aedblty'M'(>r  bi^  hot 
payable.at'aiL  ^.,.,.  .■    .    -,!..  ^  ^fr^.i,  .;!     '    .S-r>.-'   ^.     '•''• 
The  petitiQi]^  mifsl^  th^i^lRpre  betdianmsed  ^tfeicdsti. 


I  • 


..       i        <    t 


t      I 


Petition  dismissed (fl^...  ^., 


(a)  This  case  was  decided  on  the  5th  November,  t829, 
VOL,  III.  O  O 
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Exeh.Ch.i»Eq. 

1830  EXCHEQUER  CHAMBER  IN  EQUITY, 


Lediard  9.  Anstie. 
In  a  »uit  for       BiLL  by  the  rector  of  the  rectory  of  Saini  John  the  Bap- 

tunes  by  the  reo  4  '  , 

tor,  the  defend-  tist,  with  the  chapcI  of  the  Blessed  Virgin  Mary  annexed, 
rraioompMidon  ^^  Devizes,  in  the  county  of  Wilts,  and,  as  such,  claiming 
ofiOi.,McoTer-  ^q  ^e  entitled  to  all  tithes,  as  well  great  as  small,  against 

ingy  with  other  "  .  T  *• 

lands,  the  Unda  an  occupicr  of  lands,  for  an  account  and  satisfaction  of 
tion.    In  liip-    ^nd  for  the  tithes  of  all  titheable  matters. 
fcnw'hJX^^  The  defendant,  by  his  answer,  admitted  the  plaintiff  to 

Uwt,  in  the  reign  be  rcctor,  but  denied  that  the  plaintiff,  as  such  rector,  did 

of  CharlcM  the       _  ,      ,  ...  .... 

Second,  the  become,  or  had,  ever  since  his  presentation,  institution,  or 
lion  were  dhM-  induction,  been,  or  was  then,  entitled  to  have,  receive,  and 
ed  among  three  jake  the  tithes,  great  and  small,  yearly  arising,  growing, 
fiurtStion,  and  renewing  and  increasing  in  and  throughout  the  said  parish 
■ooitbetide^as  ^^  Saint  John  the  Baptist  and  the  said  chapelry,  or  the 
r^iariydeduc-  tJtheable  places  thereof,  or  any  compensation  or  satisfac- 

cd  by  numeiooi  '^  '  .f  r 

inatrumentB,       tion  for  the  Same,  save  and  except  as  thereinafter  men- 

many  of  which 

conveyed  the  tioned,  and  save  also  and  except  that  some  compensation 
tbnsoftheliuda  ^^  Satisfaction  for  and  in  respect  of  a  certain  close  of  land, 
comprised  in       }„  (jhe  g^id  parish  of  Saint  John  the  Baptist,  called  or 

them;  and, from  *  .  ^         * 

•omeofthem,it  known  by  the  name  of  Nestcrqft  Hill,  containing  three 
a^money  pay-  acres  or  thereabouts,  had,  for  many  years  past,  as  the  de- 
"f"*' P*'^**  ""^  fendant  had  heard  and  believed,  been  paid  to  the  rector 

a  laTger  pay*  * 

ment,  amount-  for  the  time  being  of  the  said  parish.  And  he  denied,  that 
provided  for  the  the  tithcs  of  all  or  any  of  the  titheable  matters  and  things 
ofUiTtithes?"  yearly  arising,  growing,  renewing,  and  increasing  in  and 
A  *'^  iSSslii  ^^^'oughout  the  said  parish,  and  the  titheable  places  there- 
an  action,  on  the  of,  had  in  all  or  any  former  times  or  time  been  set  out  for 

atatate,  for  not 
setting  out 

tithes,  by  the  then  rector,  against  an  occupier  of  the  lands,  a  verdict  was  found  for  the  defendant. 
It  appeared  from  the  evidence,  that  tithes  had  been  rendered  prior  to  the  reign  of  Edwt»dAi^Se* 
cond,  but  from  tliat  period  no  trace  could  be  found  of  any  tithe  having  ever  been  rendered;  nor 
was  there  any  evidence  of  the  payment  of  the  1  Of.  or  any  part  of  it :  there  was  no  reference  in 
the  pleadings,  or  in  the  evidence,  to  the  actual  deed  of  composition.  The  Court  held,  that  there 
was  not  sufficient  evidence  from  which  a  real  composition  could,  in  the  present  state  of  the  law,  be 
inferred;  and  decreed  an  account,  with  costs. 

It  is  clearly  settled,  that  mere  non-payment  will  not  support  the  defence  of  a  real  composition, 
nor  be  evidence  from  whence  to  presume  the  deed  which  must  have  been  the  foundation  of  it. 
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/or  rendered  and  paid  by  the  several  owners  or  occupiers  Bxck,  Ch.  in'sq. 
of  land  within  the  said  parish,  or  the  titheable  places  there- 
o£,  to  the  former  rectors  for  the  time  being,  or  a  compen- 
sation or  satisfaction  made  to  them  for  the  same,  or,  in  par- 
ticular, of  the  farm  and  lands  occupied  by  the  defendant, 
or  any  part  thereof;  or  that  the  plaintiff,  since  his  said  in- 
duction, had  taken  and  received  the  tithes  of  the  several 
titheable  matters  and  things  which  had  arisen  on  most  or  any 
of  the  lands  within  the  said  rectory  and  parish,  or  a  com-; 
pensation  or  satisfaction  for  the  same,  save  and  except  as 
thereinafter  mentioned,  and  save  and  except  so  far  as  relat- 
ed to  the  said  close  called  Nestcroft  Hill.  The  defendant 
then  stated,  that,  within  the  said  parish  o£  Saint  John  the 
Bapti^ii  at  Devizes^  there  was  situate  a  large  tract  or  di»< 
trict  of  land  consisting  of  six  hundred  acres  (the  bounda^ 
rieM  of  which  were  described  in  the  anewerj,  which  was 
formeriy  a  park  attached  to  the  castle  of  Devizes,  and  was 
part  of  the  possessions  of  the  kings  of  England;  which 
said  tract  or  district  was  commoly  called  or  known  by  the 
name  of  the  Old  Park,  or  the  Old  Disparked  Park  oiDevinee 
or  Detixe,  or  Vtfee.  That  the  defendant,  from  the  month 
of  September,  1824,  to  the  month  of  September,  1825,  held 
and  occupied  a  certain  farm  and  lands,  parcel  of  the  said 
tract  or  district  of  land,  containing  altogether  one  hundred 
and  ninety-three  acres  of  land  or  thereabouts,  and  situate 
within  the  said  parish ;  and  that,  from  the  month  of  Sep' 
tember,  1825,  he  had  held  and  occupied  one  hundred  and 
dghty-three  acres,  or  thereabouts,  of  the  said  farm  and 
lands,  within  the  said  parish;  that  he  believed  and  doubt- 
ed not  to  be  able  to  prove,  that  no  tithes  in  kind  then  were, 
or  for  many  ages  past  had  been,  rendered  or  paid  of,  for,  or 
in  respect  of,  the  titheable  matters  and  things  yearly  aris* 
«ing,  growing,  renewing,  and  increasing  in  and  upon  the 
said  tract  or  district  of  land,  called  the  Old  Park  or  the  Old 
Disparked  Park  oi  Devizes,  or  Devize,  or  Vyse,  or  any  part 
or  parcel  thereof;  for  that  anciently,  and  long  before  the 

oo2 
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EmK  Ch,  in  Eq.  reign  of  her  late  majesty  Queen  Elizabeth^  a  certain  deed 

or  instrument  of  composition  real^  was  duly  made  and  ex* 
ecuted  by  and  between  the  then  owner  or  owners  of  the 
said  tract  or  district  of  land,  and  the  then  rector  of  the 
said  rectory  and  parish  church,  with  the  assent  of  the  then 
patron  and  ordinary  of  the  said  rectory  and  parish  church, 
whereby  all  and  singular  the  tithes,  as  well  great  as  small, 
yearly  arising,  growing,  renewing,  and  increasing,  in  and 
throughout  the  said  tract  or  district  of  land,  were  granted 
to  the  owner  or  owners  of  the  said  tract  or  district  of  land« 
and  his  and  their  heirs  and  assigns ;  and  the  occupiers  of  the 
said  tract  or  district  of  land,  for  the  time  being,  were  discharg- 
ed of  and  from  the  payment  of  all  the  tithes,  as  well  great  as 
sniall,  of  the  said  tract  or  district  of  land;  and  whereby  the 
yearly  composition,  rent,  or  payment  of  lOs.  was  granted  or 
made  issuing  and  payable  out  of  the  said  tract  or  district 
of  land,  by  the  owners  and  occupiers  thereof,  at  a  certain 
day  in  every  year,  to  the  rector  of  the  said  parish  and 
parish  church,  and  his  successors,  for  and  in  lieu  and  full  sa* 
tififaction  of  all  and  singular  the  tithes,  as  well  great  as  small, 
yearly  arising,  renewing,  and  increasing  in  and  throughout 
the  said  tract  or  district  of  land;  but  he  believed,  that  the 
deed  or  instrument  by  which  the  said  compositbn  real  was 
effected,  had  perished  from  age,  or  had  been  lost;  or,  at 
least,  the  same  had  not  yet  been  discovered  by  the  defend- 
ant. And  he  believed,  that,  ever  since  the  execution  of 
the  said  deed  of  composition,  all  and  singular  the  tidies 
yearly  arising,  growing,  renewing,  and  increasing,  in  and 
throughout  the  said  tract  or  district  of  land,  had  been  en- 
joyed by  the  owners  of  the  said  tract  or  district  of  land, 
and  the  occupiers  thereof  under  them,  or  the  owners  or 
occupiers  of  the  said  tract  or  district  of  land  had  held  and 
enjoyed  the  same,  freed  and  discharged  of  and  from  the 
payment  of  all  tithes ;  and  the  said  ancient  yearly  composi- 
tion, rent,  or  payment  of  10«.,  had,  ever  since  the  execution 
of  the  said  deed  of  composition,  been,  and  the  same  then 
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wasj  lawfully  due  and  payable ;  and  the  same  ought  to  be,  Sjieh.Ck.iHEq. 
and  till  of  late  years  had  been,  regularly  and  duly  paid  by. 
the  owners  and  occupiers  of  the  said  tract  or  district  of 
land,  called  the  Old  Park  or  the  Old  Disparked  Park  of  De- 
vizes,  or  Devize^  or  Fffse,  for  the  time  being,  to  the  rector 
for  the  time  being  of  the  said  rectory  and  parish  church , 
and  till  of  late  years  had  been  regularly  received  by  such  rec- 
tor in  lieu  and  full  satisfaction  of  all  the  tithes,  as  well 
great  as  small,  yearly  arising,  renewing,  and  increasing,  in 
and  upon  the  said  tract  or  district  of  land.     And  he  be- 
lieved, that,  from  the  time  of  the  execution  of  the  said 
deed  of  composition,  until  some  time' in  or  about  the  year 
1819,  when  the  said  plaintiff  filed  his  bill  of  complaint  in 
this  Court  against  Benjamin  Webb  Ansiie,  the  defend- 
ant's father,  for  an  account  of  the  tithes  of  the  said  farm  and 
lands  then  in  the  occupation  of  the  defendant,  and  which 
were  then  in  the  occupation  of  his  said  father,  no  demand 
was  ever  made  by  the  plaintiff,  or  by  any  of  his  predeces* 
SOTS,  rectors  of  the  said  parish,  of  any  tithes  or  tenths,  of, 
for,  or  in  respect  of  the  said  tract  or  district  of  land,  callr 
ed  the  Old  Park  or  the  Old  Disparked  Park,  or  any  part 
thereof;  save  and  except  that,  in  or  about  the  fourteenth 
year  of  the  reign  of  his  late  Majesty  King  Charles  the  Se- 
cond, an  action  of  debt  was  commenced  in  his  Majesty*8 
Court  of  King's  Bench  by  the  then  rector  of  the  said 
parish,  against  the  then  occupier  of  certain  lands,  parcel 
of  the  said  tract  or  district  of  land,  called  the  Old  Park  or 
the  Old  Disparked  Park,  for  subtraction  of  tithes  claimed 
by  such  rector  to  be  due  in  respect  of  such  lands ;  which 
action  was  tried  at  the  Assizes  holden  for  the  county  of 
tViUs,  at  Salisbury,  in  the  same  year,  and  a  verdict  passed 
therein  for  the  defendant  in  such  action,  on  the  ground 
that  the  said  yearly  composition,  rent,  or  payment  of  lOs. 
was  payable  to  such  rector  in  lieu  and  satisfaction  of  the 
tithes  of  the  said  tract  or  district  of  land. 

The  defendant  admitted  his  perception  of  titheable  mat- 


55S  CASES  IN  THE  EXCHEQUER, 

Exeh.Ch.iHEq,  tCTs;  and,  ID  answer  to  a  special  charge  in  the  bill,  admit* 

ted  that  the  lands  held  by  him  had  been,  and  were,  charg- 
ed to  the  church  rates,  and  poor  rates^  and  taxes  of  the 
said  parish  of  Saini  John  the  Baptist,  and  that  the  same 
had  been  included  in  perambulations  of  the  said  parish; 
and  that  the  defendant  and  the  former  occupiers  of  the  said 
lands  had  paid  such  rates;  and  that  their  servants  had  ac- 
quired settlements  by  living  and  servuig.  there.    And  he 
believed,  that  the  former  occupiers  thereof,  or  some  of 
them,  had  attended  divine  service  in:  the  said  church,  as 
their  parish  church,  and  had  attended  communion  and  tak- 
en the  sacrament  there,  and  their  children  had  been 
christened  within  the  said  church;  and  that  when  members 
of  the  family  had  married,  or  had  died,  they  were  married 
at  the  said  church,  and  buried  in  the  church-yard,  as  their 
parish  church. 

The  plaintiff,  in  the  first  instance,  gave  m  evidence  the 
admissions  in  the  answer,  and  copies  of  institutions  to  the 
rectory,  the  copies  being  agreed  to  be  admitted  as  evi- 
dence ;  and  also  an  admiAuon  on  the  part  of  the  defendant, 
that  the  institutions  shewed  that  the  rectory  was  uniformly 
in  the  patronage  of  the  Crown,  or  of  its  grantees. 

The  evidence  on  the  part  of  the  defendant  consisted  of  a 
record  from  the  Tower  of  London;  of  an  inquisition  ad  quod 
damnum,  in  the  8th  year  of  the  reign  of  King  Edward  the 
Second,  1S80;  from  which  it  appeared,  that  King  JSdtvard 
the  First,  when  the  park  first  came  to  his  hands,  and 
his  ancestors,  had  formerly  yielded  the  tithe  of  hay 
from  the  meadows  being  in  the  park  of  Devixes* — That 
King  Edward  the  First,  in  the  10th  year  of  his  reign,  caus- 
ed the  meadows  to  be  turned  into  pasture  by  Ralph  de 
Sandwych,  then  constable  of  the  Castle  of  Devizes,  for  the 
support  of  the  deer  and  animals  of  the  king ;  and  from  that 
time,  and  until  the  time  of  the  inquisition,  tithe  had  not 
been  yielded  or  paid. — That  some  of  the  meadows  were 
afterwards  sold  by  Margaret,  the  Queen  of  King  Edward 
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the  Second. — The  inquisition  found  that  the  tithe  arising  Exch.ch.iHEq. 
from  the  meadowsi  when  titb^  uaed  to  be  gtveni  was  worth 
yearly  twenty-two  shillings.     What  took  place  upon  this 
inquisition  did  not  appear. 

The  defendant  also  gave  in  eyidence  a  deed,  dated  S^d 
January,  1662,  being  a  deed  of  covenant  between  Henry^ 
Earl  of  Stirline,  and  M^ry,  Countess  of  SiirUne,  of  the 
first  part;  Sir  Robert  Croke,  and  Dame  Susan  Croke,  his 
wife,  of  the  second  part;  aiid  Henry  Zinnan,  and  Jacoba, 
his  wife,  of  the  third  part;  (the  said  Mary,  Countess  of 
SiirUne,  Dame  Sman  Croke,  and  Jaeoba  Zinxan,  being 
the  three  daughters  aiid  co^heiresses  of  Sir  Peter  Vanlore)* 
The  deed  purported  to  be  a  -coveilant  to  levy  a  fine  of 
their  lands  and  estates  held  in  coparcenary,  in  order  to  a 
partitioQi  and,  after  a  grant  of  the  old  and  new  parks  of 
Detixee,  contained  the  following  words:  '^  with  all  the 
appurtenances,  situe^e,  lying,  and  being,  coming,  growing, 
arising,  and  renewing  within  the  said  parks." 

A  deed  of  partition,  dated  10th  Ju$ie,  1664,  between  the 
same  parties  as  the  deed  of  covenant.  By  this  deed,  the 
old  park  was  divided  into  three  parts,  and  eacli  of  the 
parties  agreed  to  bear  a  third  part  of  the  chief-rent, 
(amount  not  stated),  dUe  to  the  king,  and  also  of  all  other 
rents,  duties,  payments,  customs,  and  services,  issuing, 
due,  or  payable  for  or  out  of  the  premises. 

The  defendant  also  gave  in  evidence  various  deeds  and 
conveyances,  tracing  the  titl(e  to  the  three  parts  into  which 
the  old  and  new  parks  were  divided  under  the  last-mention- 
ed  instruments.  In  some  of  them,  tithes  were  mentioned 
and  conveyed ;  and  in  several  of  them,  among  charges  to 
which  the  property  was  stated  to  be  subject,  appeared  the 
sum  of  Ss,  4dL,  part  of  a  sum  of  10^.,  as  payable  to  the  mi- 
nister of  the  parish  church  of  St.  John  the  Baptist,  in  the 
borough  of  Devizes. 

The  defendant  also  produced  the  record  of  an  action  in 
the  King's  Bench,  in  Trinity  Term,  14  Car.  2,  1663;  in 
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rish,  was  plaintiff,  and  WiUiam  Pdwell,  an  occupier,  as  the 
declaration  stated,  of  40  acres  of  land,  was  defendant,  and 
in  which  action  a  verdict  was  found  for  the  defendant  (a). 

The  defendant  also  produced  a  terrier,  dated  4th  October, 
1704,  signed  by  the  rector  and  two  churchwardens,  pur- 
porting to  be  *'  a  terrier  of  all  such  glebe  lands,  tithes,  and 
dues  of  and  belonging  to  the  rectory,  as  appeared  to  be 
due  and  had  been  paid  unto  the  rector  for  twenty  years 
past/*  In  this  terrier  certain  tenements  and  gardens,  on 
which  the  parsonage  house  had  formerly  stood,  were 
stated  to  belong  to  the  rector;  and  the  rector  was  also 
represented  to  be  entitled  to  the  feeding  of  the  church- 
yard, and  to  4(L  for  every  woman  churched ;  and  to  be  also 
entitled  to  the  tithes  of  a  certain  orchard  called  Neeicroft 
HiU,  containing  about  two  acres,  in  the  possession  of  Mai' 
theu)  Figgim,  and  which  tithes  were  then  let  to  the  said 
McMheto  Ftggins  at  the  yearly  rent  of  10#«  The  sum  to- 
tal of  the  profits  was  stated  to  be  5/1  Ss*  No  other  tithes 
were  mentioned  in  the  terrier^  than  those  of  the  orchard 
called  Neetcrofi  HilL 

The  defendant  also  produced  a  terrier,  on  the  first  visita- 
tion of  the  bishop  of  SaUebury,  in  1788,  signed  by  the 
rector  and  two  churchwardens,  and  several  inhabitants,  and 
stated  to  be  a  '*  terrier  of  the  parsonage,  rt «•  of  the  house, 
glebe  land,  and  whatever  else  belongs  thereto/'  In  this 
terrier,  the  parsonage  house,  |nirchased,  then  about  seven 
years  back,  by  Queen  Anne's  bounty,  and  several  tenements 
and  gardens,  were  described  and  particularized,  but  no  men- 
tion was  made  of  any  tithes. 

The  defendant  likewise  gave  in  evidence  the  return  of 
the  bishop  oi  Salisbury^  in  January,  1809,  to  the  Gover- 

(a)  Mr.  Jokmon  was  shewn  to  park,  by  an  old  map  made  in  1662, 

h^LTe  been  the  rector  at  that  time,  by  and  by  his  being  named   in  the 

a  terrier,  and  VoweU  was  shewn  to  deed  of  partition  as  tenant  of  part 

have  been,  in  1666,  an  occupier  of  of  the  park  fields. 
40  acres  of  land  and  upwards,  in  the 
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nors  of  Queen  Anne's  bounty ;  by  which  return  it  was  stat-  £ma.  ca.  in  Eq, 
ed,  that  St.  Johns,  in  Devizes,  was  a  rectory  augmented     v«^f^ 
and  discharged,  and  that  its  yearly  value  was  132L,  arising 
firom  voluntary  contributions,  rent  of  cottages,  and  aug- 
mentation. 

The  defendant  examined  several  old  witnesses,  who 
proved,  that,  to  their  knowledge,  no  tithes  in  kind,  or  any 
composition  for  tithes,  had  ever  been  paid  for  or  in  re- 
spect of  the  tract  or  district  called  the  Old  Park  or  Old 
Disparked  Park:  and  that  the  orchard  called  Nestcroft 
Hill  was  not  part  of,  nor  within  the  tract  or  district  called 
the  Old  Park  or  Old  Disparked  Park. 

He  also  proved,  by  ancient  maps,  the  boundaries  of 
the  park,  and  that  the  defendant's  lands  formed  part  of 
the  park,  and  the  division  of  the  park  lands  among  a  great 
number  of  persons. 

Mr.  Boteler,  and  Mr.  Wright,  for  the  defendant,  con<* 
tended,  that  the  evidence  adduced  by  the  defendant,  on 
which  they  commented  at  considerable  length,  was  such 
as  to  satisfy  the  Court,  that  there  was  a  composition  real; 
and  that,  although  the  actual  deed  creating  the  composi- 
tion could  not  be  produced,  yet  there  was  sufficientevid^nce. 
to  induce  tlie  Court  to  presume  that  such  a  deed  did  for- 
merly exist.  That  the  words  in  the  first  deed,  "  coming, 
growing,  arising,  and  renewing,*'  could,  only  have  refer- 
ence to  tithes,  and  shewed  that  the  owner  of  the  lands 
at  that  time  were  entitled  to  the  tithes.  The  following 
cases  were  cited  on  the  part  of  the  defendant:  Heywood 
V.  NichoUs  (a),  Sawbridge  v.  Benton  ip),  Williams  v. 
Bacon  {c),  Knight  v.  Halsey  (d),  Bemey  v.  Harvey  (e), 

(fl)  3  E.  &  Y.  12n.  (rf)  7  T.  R.  86;  2  Bos.  &  Pul. 

(5)  2  Anstr.  372 ;  2  £.  &  Y.  400.  172 ;  8  Bro.  P.  C.  Toml.  edit.  233 ; 

(c)  1  Sim.  &  Stu.  415;    3  £.  &  2  £.  &  Y.  438. 

Y.  1105,  1178.  (c)  17  Ves.  119;  2  E.&  Y.585. 
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E*eh.ch.mEq.  Lady  DattmotUh  V.  Roberts  (a),    Bennett  v.  Neale{b)t 
*®^-        and  Estcourt  v.  Kingscote  (c). 

The  plaintiffy  to  rebut  the  defendant's  case,  gave  in 
evidence  an  assize  roll,  3S  Ed.  1,  by  which  the  churches 
of  Devizes  were  given  by  King  John^  theii  Earl  of  Dor- 
sett  to  tF'iUiam  de  Famhall;  and  the  fine  rolls,  S3  Ed.  I« 
from  which  it  appeared,  that  Matthew  Fitz  John  surren-^ 
dered  the  castle  o{  Devizes,  and  the  churches  of  Devizes, 
to  that  King. 

Mr.  JerviSf  and  Mr.  RoupeU,  for  the  plaintiff. — A  com* 
position  real  cannot  be  proved  by  reputation  of  its  having 
existed,  though  corroborated  by  non-payment  of  tithe,  un- 
less the  deed  be  produced,  or  evidence  of  its  having  exist- 
ed  be  given.  Chatfield  v.  Fryer  (d).  In  the  present  case, 
there  is  no  evidence  of  the  existence  of  any  deed,  or  of  a 
payment  under  any  deed.  In  the  late  case  of  Prttchett  v. 
Honeybome  (e),  evidence  of  reputation  of  a  particular  fact 
was  rejected.  Evidence  that  the  payment  was  made  priof^ 
to  the  time  of  Queen  EUzabethy  is  not  sufficient  to  sup- 
port the  composition,  without  proving  that  a  deed  once  ex- 
isted. Bennett  V.  Sk^ngton{/).  It  is  cleitr,  in  Represent 
case,  that  no  deed  ever  did  or  ever  could  exist  It  is  ad- 
mitted, that  ihe  right  of  presentation  has  always  been 
in  the  Crown.  The  inquisition  put  in  by  the  defendant 
makes  out  the  plaintiff's  case.  That  the  Crown  had  not 
the  rectory  before  the  time  of  legal  memory,  is  clear  from 
the  documents  put  in  on  the  part  of  the  plaintiff.  The  do- 
cuments shew  that  the  park  at  one  time  paid  tithes.     The 

{a)   16  East,  334;    2  £.  &  Y.  {d)  1  Price,  253;    3  £.  b  Y. 

656.  707. 

(6)  Wightw.  324;   2  £.  &  Y.  {e)  1  YouDge  &  Jervis,  1 35. 

630.  {/)  4  Price,  143;  Dan.   10;  3 

(c)   4  Madd.  140;    3  £.  &  Y.  £.  &  Y.  827. 
948. 
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allegation  in  the  answer,  of  a  deed  of  composition  having  Stdu  Ch.mEf. 
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been  executed^  is  not  supported  by  the  evidence;  for,  at 
the  time  when  that  deed  must  have  been  executed,  the 
Crown  was  both  patron  and  owner^  and  could  have  grant- 
ed by  letters  patent  only;   and  none  are  to  be  found. 
Lady  Dartmouth  v.  Roberts^  has  been  relied  on,  as  shewing 
that  not  only  a  deed,  but  even  letters  patent  may  be  pre- 
sumed:   it  is,  however,  no  authority  in  the  present  in- 
stance.    In  that  case^  a  grant  of  a  particular  portion  of 
tithes  was  presumed  under  special  circumstances ;  but  it 
was  the  case  of  a  portion  of  tithes.  The  words  *'  growings 
arising,  and  renewing"  found  in  the  deeds,  might  have 
reference  to  woods  and  underwoods,  which  are  of  annual 
increase;  and  not,  as  suggested,  to  tithes.    Under  the 
word  castle,  a  manor  would  also  pass,  with  its  casual  profits, 
such  as  fines  and  heriots,  which  would  also  satisfy  the 
words  ''  growings  ariring,  and  renewing^"*    No  mention 
appears  to  be  made  of  tithes  in  any  of  the  deeds,  till 
about  1777.    The  name  o{  Matthew  Figgin$  occurs  in  a 
deed  of  this  date.    It  appears  by  the  terriers,  that  there 
was  a  payment  by  a  person  of  the  nameof  Matthew  Figgins, 
of  a  sum  of  10^.,  and  it  has  been  endeavoured  to  confound 
this  with  the  present  alleged  composition.    There  is  no 
mention  in  the  deeds  of  the  property  being  exempt  from 
tithes,  by  the  payment  of  this  composition  real.    The  deed 
of  4th  July,  1680,  on  the  division  of  the  estate  into  thirds, 
does  not  contain  any  covenant  for  payment  of  any  part 
of  this  composition  real     The  verdict  in  1662,  in  the 
action  for  subtraction  of  tithes,  is  not  entitled  to  any 
weight,  a  record  of  that  nature  not  being  conclusive  of, 
nor  even  evidence  of,  the  right.    The  rector,  in  an  ac- 
tion of  that  description,  was  bound  to  prove  his  title,  the 
occupation  of  lands  by  the  defendant,  and  that  the  lands 
produced  titheable  matters:  failure  in  the  proof  of  any  one 
of  those  particulars  would  entitle  the  defendant  to  a  verdict, 
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E*ch.Ch.imEq.  and  SO  would  the  subsistence  of  an  agreement  for  a  tem- 
^  porary  composition.  The  observations  made  by  Lord 
Lediard  KenyoHj  in  Knight  v.  Habey,  were  used  by  him  in  a 
Anstie.  question  respecting  the  mode  of  tithing  hops^  and  would 
appear  to  have  been  wholly  uncalled  for  in  that  case.  In 
Sawbridge  v«  Benton^  there  was  clear  evidence  of  the  pay- 
ment up  to  a  given  period.  In  the  present  case,  there  is 
no  evidence  of  the  payment.  The  terriers  were  used 
for  the  purpose  of  excluding  a  conclusion;  but  would 
appear  to  have  another  effect,  for  it  has  been  often  said, 
that  there  is  no  good  modus  which  is  not  to  be  found  in 
terriers;  and  here  the  circumstance,  that  the  composition 
real  is  not  mentioned,  affords  strong  evidence  that  it  did 
not  then  exist.  Ridley  v.  Storey  (a),  Bennett  v.  Skeffing- 
ton{b)f  Robinson  Y.  Appleton  {c)f  Smiths.  Goddard{d)^ 
Heathcote  v.  Mctinitaring  (e),  Hawes  v.  Stoaine  {/),  and 
Chatfieldv.  Fryer  (g),  were  also  cited  for  the  plaintiff. 

Mr.  Boteler,  in  reply. — The  words  *'  grotoing,  aris- 
ing, and  renewing^**  in  the  deed  of  I6;32,  could  only 
have  reference  to  tithes.  The  verdict  in  the  action  in  the 
King*s  Bench,  in  the  time  of  King  Charles  the  Second,  must 
unquestionably  have  gone  on  the  ground  of  the  exemption, 
for  the  other  points  suggested  on  the  part  of  the  plaintiff 
would  have  been  the  subject  of  nonsuit.  The  evidence 
given  by  the  defendant  ought  to  satisfy  the  Court  that 
there  was  a  deed  of  composition  real.  Many  of  the  cases 
cited  on  the  other  side  do  unquestionably  shew  that  the 
composition-deed  must  be  produced,  or  evidence  be  given 
that  it  once  existed.  In  none  of  those  cases  did  the  evi- 
dence come  near  to  the  evidence  in  the  present  case,  but 

(a)  Dan.  157;  3  E.  &  Y.  918.  {d)  4  Wood,  586. 

(6)  4  Price,  143;   Dan.  10;    3  (c)  3  Bro.  C.  C.  217;    2  E.  & 

E.  &  Y.  827.  Y.  366. 

(c)  4  Wood,  10;    3  E.  &  Y.  (/)  2  Cox,  179;  2E.&Y.357. 

1268.  (g)  1  Price,  253 ;  3  E.  &  Y.  707. 
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went  chiefly  to  prove  moduses.  In  Robinson  v.  Appleton,  EtOi. Ch.inEq, 
all  the  evidence  tended  to  prove  moduses.  In  this  case 
we  have  not  given  any  evidence  in  support  of  a  modus,  but 
only  evidence  to  warrant  the  presumption  of  a  grant.  The 
grant  of  the  tithes  is  a  circumstance  which  will  induce  the 
Court  to  infer,  that  there  was  a  deed  of  composition.  In 
Hawes  v.  Swaine^  the  Lord  Chief  Baron  said,  that  al- 
though the  Court  had  very  properly  relaxed  in  its  prac- 
tice, and  did  not  now  (as  it  formerly  did),  insist  upon  the 
production  of  the  original  instrument,  yet,  they  certainly 
expected  that,  in  order  to  establish  a  real  composition,  the 
evidence  should  shew  something  that  would  distinguish  it 
from  a  prescriptive  payment.  The  evidence  of  the  leases 
and  dealings  with  the  tithes  in  this  case,  distinguishes  it  from 
a  case  of  prescription.  In  Hedihcoie  v.  Maintoaring,  the 
language  used  in  citing  the  cases  ofJffatDesY.  Sivaine,  and 
Smith  v«  Goddardf  seems  to  go  further  than  those  cases 
warrant.  In  Bennett  v.  Sieffington,  the  evidence  did  not 
approach  the  evidence  in  the  present  case.  Sdwbridge  v. 
Benton,  and  other  cases,  have  been  mentioned,  in  which 
there  was  certainly  other  evidence:  we  do  not  carry  our 
case  quite  so  far,  but  only  refer  to  those  cases  as  making  out  * 
the  proposition  for  which  we  contend. 

Cur.  adVn  vult» 

The  Lord  Chief  Baron. — If  this  case  had  depended 
on  an  accurate  acquaintance  with  the  deeds,  I  should  have 
thought  it  necessary  to  examine  them  attentively.  But  it 
tarns  upon  a  point  of  tithe  law  raised  by  facts  which  are  not 
in  dispute.  It  is  a  bill  by  a  rector.  The  defence  is  a  real  com- 
position. The  defendant  must  have  known  that  a  modus  was 
a  defence  which  in  this  case  could  not  have  been  sustained. 
The  long  usage  of  non-payment,  and  the  other  evidence  of 
a  prescriptive  commutation  for  money  for  the  tithe  in  kind, 
would  have  been  overturned  by  documents  proving  that 
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Exch.  ck.  inEq.  tithes  in  kind  were  due«  and  rendered,  after  the  time  of  le- 
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gal  memory.  This  is  the  present  state  of  the  law.  He 
was  therefore  obliged  to  defend  himself  upon  the  ground 
of  a  real  compositionj  which  may  originate  long  after  the 
time  of  legal  memory,  and  at  any  time  before  the  restrain- 
ing statute  of  the  13  EUz.  c  10. 

The  question  for  the  opinion  of  the  Court  is,  whether 
there  is  evidence  before  it,  from  which,  as  the  law  stands, 
it  can  refuse  the  rector  the  relief  he  asks,  upon  the 
principle,  that  the  proper  parties  had  entered  into  what  the 
law  calb  a  real  composition. 

A  real  composition  is  an  agreement,  by  which  the  land- 
owner on  the  one  part,  and  the  parson,  patron,  and  ordi- 
nary on  the  other,  contract  that  the  parson  shall  not  re- 
ceive tithes  in  kind,  but,  in  lieu  of  them,  and,  as  a  com- 
pensation for  them,  shall  have  land,  or  some  other  emolu- 
ment. Unquestionably,  the  compensation  may  be,  as  in 
this  case  it  is  averred  to  be,  an  anmu&l  money  payment. 
To  make  this  arrangement  valid,  it  must  have  been  car- 
ried into  execution  by  deed.  It  is  to  be  collected  from 
our  books,  that  at  first,  after  the  restraining  statute,  it  was 
deemed  necessary,  in  order  to  support  the  defence  of  a 
composition  real,  to  produce  the  very  deed  in  which  the 
contract  was  contained. 

It  has  been  however  often  said,  and  is  now  clearly  settled, 
that  the  production  of  the  deed  itself  is  not  essential  to  the 
defence.  If  the  former  existence  be  duly  alleged,  that  ex- 
istence may  be  presumed  upon  principles  analogous  to 
thoffe  rules  of  presumption,  which  the  Courts  have  esta- 
blished in  other  cases  of  lost  instruments.  I  must  say  ana- 
logous, with  some  guard,  because  tithes  are  in  many  re- 
spects anomalous.  The  rules  of  presumption  applied  to 
them,  though  they  bear  some  resemblance  to  the  rules 
in  other  cases,  yet  have,  in  some  respects,  striking  di£fer- 
ences. 
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It  is  quite  a  clear  proposition,  which  will  not  be  dis-  Exch.Ch.inEf. 
puted,  that  mere  non-payment  of  tithes,  bare  of  all  other  ' 

circumstances,  will  never  constitute  a  defence  against  a 
spiritual  person,  shewing  a  primd  facie  title  to  them. 
It  is  clear,  that  mere  non-payment  will  not  establish  the 
defence  of  real  composition,  nor  be  evidence  from  whence 
to  presume  the  deed  which  must  have  been  the  foundation 
of  it.  Something  more  is  necessary — something  more  is 
shewn  in  this  case,  and  what  I  have  had  to  consider  is, 
whether  it  is  of  that  character  which  is  in  law  sufficient 
for  the  purpose. 

The  lands,  the  tithes  of  part  of  which  are  now  in  ques- 
tion, were,  in  the  reign  of  Charles  the  Second,  the  pro-* 
perty  of  a  gentleman  of  the  name  of  Vanhre.  He  had 
three  daughters,  upon  whom,  as  co-parceners,  his  estate 
descended:  one  married  Henry ^  Earl  of  Hastings ;  an- 
other married  Sir  Robert  Croke;  the  third,  a  gentleman 
named  Zinzan. 

There  was  first  a  deed  of  partition  in  thirds,  and  after-* 
wards  many  instruments  are  produced,  which  deduce  the 
title  from  some  of  those  families  to  the  present  pro- 
prietor. Many  of  the  deeds  convey  the  tithes  of  those 
portions  of  the  lands  which  are  comprised  in  them,  and 
some  of  them  shew  that  a  small  money  payment,  parcel  of 
a  larger  one,  amounting  to  lOs,,  was  provided  for  the  par- 
son in  lieu  of  the  tithes. 

The  other  evidence  consists  of  a  verdict  in  an  action 
for  not  setting  out  the  tithes,  on  the  statute  of  Edward^ 
which  passed  for  the  defendants.  I  take  it  also  as  an 
unquestioned  fact,  that  no  trace  of  any  tithe  ever  having 
been  set  out  after  the  reign  of  Edward  the  Second,  is  to 
be  found.  I  take  it  also  to  be  equally  clear,  that  there  is 
no  evidence  whatever  of  the  payment  of  the  10«.  or  any 
part  of  it.  It  has  in  truth  and  fact  been  a  pure  non  deci" 
mando. 

Upon  this  case  the  question  is,  whether  the  deed,  the 
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which  a  real  composition  can,  in  the  present  state  of  the 
kwy  be  inferred.  The  objection  to  it  is,  that  the  rule  re- 
qmres  there  should  be  a  reference  to  some  specific  instru- 
ment or  deed  containing  the  contract.  If  this  be  necessary, 
the  defence  must  &iL  I  conceive  ic  to  be  certain,  that  nei- 
ther in  the  pleadings,  nor,  what  is  of  more  consequence,  in 
the  evidence,  is  there  the  least  refn^ilce  to  any  such  in- 
strument, Qt  to  BBy,  firking  under 'hand  and  seal. 

The  question  then  ts^  is  thave  suAcieht  evidence  to 
shew  that  such  a  deed  had  once  existed?  A  long  series  of 
cases  has  said  and  ^dietaroriBed,  that  a  real  composition 
cannot  be  aeled  fapon  .mtboat  aome  evidence  that  stkcb^s^ 
d^ed  had  been,  executed*  This  is  said  in  opposition' 'id' 
the  evidence  albvod  *ui  a  case  at  modus,  which  is  a  irtlaT 
cooipositioi!! made  bafare. time  cfiaemory.  ^  '  -^ 

Tl^^.  aM^hoffttita  to-whieh  I  alkde;  ahe  those  which  have 
be^  dted  in  the.  aigument.  Ldo  -not  think  tt  hialerial  to 
do.  m^e  tbaa  jnsler.  tm  tiateau  'RtOfkoo^^^.i  Applett^  (a), 
Hawe9v.JSwd$e(b),  Ifyaiikal9tWi^Jl£iillnwitt^g{^^  Chat- 
field  Y., Fryer  {d),  jaaA.J^gmtkty^.  'M^(e)>  In  i!b& 
latter  Mr,  Bason  :KfixMi^cteted^.miA')il^^  ^tt 

4>i^^i  bi»  Qprnkm;  that>  nsagasdeoe'W^IQ  lie  '^stfttd^nt ' 
evidcsnce  o£  »  CQi9|lQ8ilien<nai^:  ^he%othei«tliY^  '}dd^ ' 
were  of  a  difiesent  opiniom    '.  i     .'-'O^;       *  i^* -« '»-  ^'' 

The  poiQt  doddodiS' the  last  oMe  wies^  ah4t'<jh^  tf^^  ' 
being  pleaded  as  a  SAodua,  «aad  tbeevidenbe  ))oiiifing  At^a 
composition  reali' the  Court  Nrotild not  dhreotaMi^d'tb'^ 
try  it  as  a  composition  ceal.  *  ' 

In  the  subsequent  case  of  Benmi  v.  Skefingioh  (/)> 
Chief  Baron  Richards  decreed  for  the  pUantifF/b^dsruse 

(«)  3  Eagle  &  Y.  1268.  (d)  1  Price.  253 ;  8  E.  &  Y.  707. 

{b)  H  Cox,  179 ;  2  Eagle  &  Y.  (c)  Wighlw.  324 ;  2  E.  &  Y.  630. 

357.  (/)4  Pcice,143;Dan.iO;3£.& 

(c)  3  Bro.  C.  C.  217,  2  E.  &  Y.  Y.  827. 
367. 


HILARY  TERM,  10  &  It  GEO.  IV.  *^ 

though  the  eridence  referred  to  an  agreement,  it  was  to  a  Exek,  Ch.iniq, 
parol  agreement  only. 

One  reason  given  in  these  cases  is,  that  if  the  usual 
general  evidence  which  is  sufficient  to  support  a  modus, 
were  sufficient  evidence  of  a  composition  real,  it  would 
sustain  every  bad  modus,  by  changing  the  name  and  call- 
ing it  a  composition  real.  It  is  manifest  that  it  would,  in  a 
great  measure,  destroy  the  olgectionof  rankness,  and  would 
in  every  case  have  sustained  those  modnses  which  have  been 
aet  aside  because  there  has  appeared,  from  ancient  instru- 
ments, a  period  at  which  tithes  in  kind  have  been  render- 
ed. The  fate  of  all  those  cases  shews  distinctly  that  evi- 
dence of  usage  was  not  cimsidered  as  esfficient  to  support 
a  composition  real.  It  was  oertaiidy,  in  early  times,  con- 
sidered that  the  identical  deed  its^  must  be  produced ; 
and  it  is  only  of  late  that  the  mle  has  been  relaxed,  and 
that  it  has  been  said,  that  it  may  be  proved  by  presumptive 
evidence.  3ome  cases  have  been  cited  on  the  part  of  the  de- 
fendant. Not  one  of  them  contains  a  dedsbn  respecting  a 
composition  reaU  The  general  language  of  Lord  J&fiyofi  in 
Kmglii  V.  Htdseff  has  also  been  referred  to.  The  strongest 
cases  referred  to  in  the  argument  ate  such  as  respected  apor- 
ticm  of  tithes.  Those  oases  come  very  dose  to  that  which  I 
have  be^  e^umining*  A  portion  of  tithes  can  only  be  se- 
vered from  the  rectory  by  a  deed  of  the  same  description 
with  that  irfiich  might  constitute  a  composition  real. 

In  some  of  those  cases,  it  does,  certainly,  appear  to 
have  been  the  opinion  of  the  Court,  that  when  there 
were  many  conveyances  of  the  tithes,  and  a  long  usage 
according  to  those  conveyances,  a  severance  of  the  por- 
tion of  tithes  from  the  rectory  ought  to  be  presumed  in 
fevour  of  the  long  deduction  of  title  and  inveterate  usage. 
But  a  distinction  arises  upon  those  cases,  depending 
upon  the  fact,  whether  the  possessor  of  the  tithes  was  a 
different  person  from  the  owner  of  the  lands,  or  was  the 
same  person.  In  the  one  case  the  tithes  would  be  actually 

VOL.  III.  p  p 


^^  CASES  IN  THE  EXCHEQUER, 

ExcKCk.inEq.  reodered  from  year  to  year  by  the  occupier  to  the  titbe 

owner  f  there  would  be  a  manifest,  visible,  and  notorious 


possession  of  the  tithes  by  the  claimaDt,  and,  therefore, 
without  any  express  reference  to  the  deed  of  severance, 
it  appears  that,  in  this  case,  a  presumption  of  such  a  deed 
has  been  sustained.  These  are  the  cases  urged  for  the  de- 
fendant in  this  argument.  But,  on  the  other  hand,  where  it 
is  the  owner  of  the  land  who  has  from  the  beginning  shewn 
a  title  to  the  tithes  by  his  own  conveyance,  there  no 
such  presumption  has  been  allowed.  That  is  the  sort  of 
case  to  which  all  the  authorities  refer,  which  decide  that 
there  must  be  some  evidence  referring  to  the  deed. 

If  it  were  otherwise,  the  consequence  so  often  statci 
would  follow.    Every  bad  modus  would  be  a  good  compo- 
sition real  if  the  land-owners  affected  to  convey  the  tithes 
as  well  as  the  lands.    Many  cases  hav^e  occurred  in  which 
very  ancient  and  very  uniform  payments  have  been  set 
ai&ide  upon  clear  documentary  evidence,  that,  after  the 
time  of  memory,  and  before  the  time  of  Eiixabeih,  tithes 
had  been  rendered.  I  canhbt  doubt,  that,  in  many  of  those 
cases,  the  deeds  of  the  land«owners  coiiveyed  the  tithes  as 
well  as  the  lands.    But  the  parties  never  appear  to  have 
taken  this  view  of  the  case.    I  incline  much  to  believe,  tiiat 
no  tithes  have  beeii  rendered  for  this  parish  ftom  the  time 
of  the  Edwards  i  and  it  is  with  great  reliictance,  I  find 
myself  compelled,  in  obedience  to  authority,  to  disregard 
this  defence.    I  proceed  upon  the  ground,  that  thfere  is 
no  evidence  which  shews  this  practice  of  tion^render  to 
have  originated  in  any  deed.    I  look  no  fturther  into  tiie 
case.    Perhaps,  the  state  of  the  law  as  to  this  species  of 
property  is  much  to  be  regretted,  but  it  cannot  be  cor- 
rected in  this  inferior  jurisdiction.     That  must  be  left 
either  to  the  supreme  judicature,  or  to  the  legislature.    If 
I  had  thought  myself  in  a  situation  to  examine  the  whole 
circumstances  of  the  evidence  from  whence  the  presumption 
is  to  be  drawn,  I  should  have  manv -observations  to  make* 
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Oit  the  dne  skki  the  verdict  would  not  have  escaped  me ;  Exeh.  Ck,  tn  Eq. 

and,  on  the  other^  the  acknowledged  fact^  that  no  payment  ,  ^^*  ^ 

of  the  supposed  compensation  for  the  tithes,  viz.  the  10#.^  Lediari) 

appears  ever  to  have  been  made.    I  must  anstis. 

Decree  for  the  plaintiff. 


BEFORE  THE  LORD  CHIEF  BARON  AND  MR.  BAR019  VAUOHAN. 

1829. 
-"♦"  Dec.  lOM. 

I8d0 

Statham  v.  The  Trustees  of  the  Liverpool  Docks.  ^^^  ^'^ 

JSY  an  indenture  of  lease,  dated  the  SQih  of  September y  Lea^  ^  a.,  for 
1773,  and  made  between  the  Right  Honourable  Chmrles  at  a  yearly  rent! 
WUUam,  then  Earl  oiSeftan,  of  the  one  part;  and  Charles  "^^"^^^^^ 
RoCf  of  Macclesfieldt  in  the  county  of  Chester,  merchant,  payment,  atsU- 

piilated  periods 

of  the  other  part ;  in  consideration  of  the  rents,  gross  suips,  during  the  term, 
or  fines  therdnafter  reserved,  and  of  the  covenants  and  ofmooey  huhe 
agreements  thereinafter  contained,  the  said  Charles  Wil'  ^}^  of  fines, 

^  '  ^     with  a  covenant 

Uam,  Earl  of  Sefton^  demised  to  the  said  Charles  Moe,  his  on  the  part  of 
executors,  administrators,  and  assigns,  the  four  several  the  end  of  the 
plots,  pieces,  or  parcels  of  land,  in  the  map  or  plan  there-  in^'^ctuS 
to  annexed,  described,  and  distinguished  by^  and  called  re*  payment  being 
spectively^  Lots  25,  26»  27,  and  28;    To  hold  the  said  rent,  and  gnm 
several  plots,  pieces,  or  parcels  of  laud,  with  the  liber-  Sirtimcs  ap  ** 
ties  and  privileges  therein  mentioned,  and  every  part  pointed  for  pay- 

f,n,  ,  ment  thereof,  to 

and  parcel  thereof,  (except  as  therein  excepted  and  re-  grant  a  farther 
served),  unto  the  said  Charles  ,JRoe9  his  executors,  ad-  \lt^^^j,as^ 
ministrators,  and  assigns,  for  and  during,  and  unto  the  ^^^^/^\e- 

mises,  for  the 
same  term  and 
faiterestfls  A.  himself  took  under  the  leaae,  subject  to  the  payment  of  a  proportional  part  of  the  rent  and 
gross  sums  or  fines,  (the  amount  of  the  proportion  was  not  spedfied).  C.  afterwards  purchased  of 
the  leasor  the  reterdon  of  the  premises,  expectant  on  the  lease  to  J.,  and,  subsequently  to  ac- 
quiring the  reversion,  purchased  A.*»  interest  in  all  the  premises  demised  to  A.  by  the  lease,  and 
not  assigned  by  lum  to  B.  After  this  purchase  by  C,  one  of  the  gross  sums  or  fines  became  due,  but 
was  not  paid,  and  no  proportion  of  it  was  demanded  by  C  from,  or  was  paid  by  B. — Held,  that  the 
double  character  filled  by  A.  relieved  B,  from  the  strict  performance  of  the  covenant,  and  that  the 
non-payment  by  iS.  of  a  proportion  of  the  gross  sum  or  fine  was  not,  under  the  circumstances,  a 
refusal  to  pay,  or  such  a  breach  of  the  covenant,  as  to  deprive  B,  of  his  daim  to  a  renewed  lease  of 
the  property  assigned  to  him.    And  a  demurrer  for  want  of  eqnhy  was  over-ruled. 

P  P  2 


dec 
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^(A.  ^Mi»f.  fall  eikl  and  termof  ^%bty  yeavs,  wilhou^>iii(ipeftchiiieiitof 
Su^  ^_*  ^    or  for  any  mmuier *of  waBte,  save  as  tfaerphpAfter  meolioii- 
4ST4T0MI      «d )  yielding  and  payings  tfaerefojpe^  yearly  and  every  y^an, 
LivbrVool     during  the  said  terari,  unto  the  aaid  <?^f  Awr  W^isim,  Earl 
09Q4  C9.      of  Sejion^  his  heirs  and  aas^a*  •  the  yiM^Vi  iront  or  ^mi  of 
65Ly  upon  the  g9th  day  of  i$'^0y?i6^vmth^^,im]fi  dedMC- 
tion  or  abatement  whalsoeFeti  jalt^^^gh  M^^saflne.  should 
not  be  demanded;  (be  &?sf:  .pnyiMtit  thereof  to  l)egin.aod 
he  made  upon.ihe  29tb  dl^yi  Af l  ^Si^l^cii^finr  theaiiie&llyfi^- 
suing;  al$Oj  (yfaddiiieAQdij paying  iinto  the  said  C/iarles 
WiBiam,S»SLfl'PtSi0Qn$  h^  jbem'andasaignsy  yearly  and 
evetyyeart  during. -the. <9aid.4einiae<l  terni^  upon  the  said 
S9th  day  bf'^^//(m6^sU<;h  9lim  andsteuns  of  like  biwfid 
money  as^  should  <lmou«|  ^u(^  and  he  a  reasonable  recQpf)- 
peinse  and  aatisfectiep  ior  lall  such  treapass^  damagiQj  <ir 
loss,  whiofarahowld  or!might!»  inthe  JUat  preceding  yearj  be 
kkne^  comlBiittc^dk'  o^  I  sUalaiq^dK  &>x  ot  by  reason  of  th^ 
eseh*(fi8e  or  eqogrmenfe  oCibhcf  Jiberty.^-  pqwer^  or  authority 
tkercimheibreg^aAl^^.^'digg^  fee,  gettingi  taidng>  i^- 
ing^  and  liari^ingfijway  stQi(e«  iAjiippn»  put.qfy  ayer« 
throoglii  and;  fpomrthpcWaea  pt  ipari^el^  9^  \^  therein 
mentioned^  all  ill  f  onie^pieeKt  Ither^fi  <n;  9i^rW^9J^^' 
'  ing  thcffeto^  ai^d  IvllkQti^  ^My  il^tf^tionj  or  j^b^f n^t^  ^P^' 
Quti  as  afbrefeaid>;!ai^.i490^  .|(ieMylg,Wd.p^yHlg?^ll^•^^ 

during  therpatd  dciniaM4eiH6>  opys»Aii4jaibovflfh#^  s^iy/^- 
lyresertedrient  of(6fi{.yaMafieh  cN^n^eif imf^  J,ft9k  fS^i^-l^- 
aevted  andahouldlbe^^Hn^fdifeiibr  tceip^s^ii  4#Hi9gi^f;A?d 
loss,  as  4f6*r0sat4,.  tb«  S€<feral  gross. mWftr  4wRmW,T^^ 
Ijiereia-after  meiUiospred^  upon,  tib/a  several  flays  .th^i^fffraf- 
ter  mention^di  (that  iito  8ay)j  theeuiAof  130/^  Vl^'^^^ 
SiMidayot September,  1793, (which  would  heat  theej^a- 
tion  of  the  fijest  Iwenty  years  of  the  sai4  .demae4  t^pn  of 
eighty  yeara);  the  further  sum.  of  ^§0i.  upon,  tfufi  .^|f  day 
of  September,  1813>  (whioh  would  be  at  the  expii-atipn  of 
forty  year^pf  the  «ame  torm);  .the  furt;bt?r,  sumof  .-^J^A 
upon  the  29ib  day  of  Se^pUmber,  I83^,,(wbicl^,w,9ijj,<jl  be 
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al  the  explmtion  6t  trixty  years  of  th^  traaie  t^fm) ;  and  thb  s^eh.  Ck.  4h  Eq. 
furOier  sum  of  1040/.  upon  the  «flth  day  of  March  Aext        ^^^' 
before  the  end  or  e^^iration  of  the  said  demised  term  of 
eighty  years,  (and  which  would  be  in  the  year  1853);  and 
withoat  aiiy  'd^iitetion  or  abateiiient  out  of  such  gross 
Btuaasi  fines/ Oft' "i^enci^,  o)r  any  of  them,  as  aforesaid,  al- 
though the  samb  or'M]r;^'of  thein  shtmld  not  be  demanded. 
And'the baid  Chofttt^^Ii^i (br  binisetf,  hik  beirs^  exeetiitovs, 
amd  admkvhtrateM,  ^WtYkfcilhf  (AhiongMher  things)  «ot^- 
nant,  promise, ^nd  agree  ^tty  and' witter  fitid  Ohttrle^WU- 
ttan$;  Earl  of  SeJiSny  hi»  iMi^  andV/iislgiiSy'  ihat  he  Ae 
said  CShatie^  Rbe;  Ma  ^)t«diAM«,  n&n^isttiitof s^  and  >  as- 
'i^i^,  or  some  ef  themi'diotlld'  and^^VMlOdl^>^¥dl  orid'tnaSy 
jMiy;  or  cause  to  be))^ald>'uvilo^:tK»isaid  ^Bhamlea  JFiUimmt 
"Eaai^f  Sefi&n,  his  beirfr  ahd  la^i^,  liotiaidy  the43le«r 
y^rly  sttm  of  654,'  bat dlso  thd^Mid'set^aligvosB  snias*dr 
rents  of  IdW.,  SQOl.^  S^lj,  and  l»iO^, 'andralso  ^bqHx 
fe<arly  Bums  of'moneyas  sboalil'amooiyjt  isnt^and  be  la 
reasonable  reeot^Kpenbe  wA  atittiifeiti<M»  fi^r*  all  'dusb  tres- 
pass, damagei'and  lotfft  wiiieh  sbovdd  op  might  • 'be  done, 
committed,  or  sustained  for  <  o#  by'lreasotiof'the^exienElse 
or  enjoyment  of  ttuPMld  IHvef^  or  privilege)  fiower  tor 
autlit]«9ty  of  ^diggiifg  fbr,  gettfmgr^Airinig^'  carting,  and 
carrying  awsy  of  ^onoy  or  in  eomoqiiemie 'hereof,  or  any 
WajPT ^^ll^ng theiMOi upon aotii sleiwral  dlifys, and innich 
«haniie^  etti  the  dAme*  wem^  libeveikibefiite  tospectiTely  re- 
seized  fStidL  sfppoihted  t»  ^<paM/  wJthbiit  any  dednotion  or 
stbatebieMWhatMieveh  And^mongotbi^roovefaanta  th«e- 
in  dc^Mafh^)  the  told  €!terfe»FPf;;faMi,  ^Ar\  o€  Sejion,  for 
faim^lF,  his  heirs,  etectrtors,  administi^i^ors,  and  assigns, 
thereby  covenanted  that,  in  case  all  and  every  of  the  rents, 
gro^  sums  of  money,'  covenants,  and  agreemoits  tiierem- 
befisre  reserved  and  contained,  and  whldi,  oii  the  paKt  and 
behalf  of  the  said  Charter  Roe ^  his  executors,  administra- 
tors, and  assigns,  were  or  was  covenanted  or  agreed  to  be 
yielded, paid,  done,  observed,  perfSonrmed,  fulfilled,  and  kept, 
should  be  in  all  respects  fully  yielded,  paid,  done,  observ- 
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Sxek.  CiuiuEq.  ed,  performed,  falfilled,  and  kept,  at  and  upon  the  expfra« 
sj^.^^,^^^    tion  of  the  said  term  of  eighty  years,  but  not  otherwise, 

Statham      he  the  said  Charles  William,  Earl  of  S^an,  his  heirs  or 
liivERPooL     assigns,  should  and  would,  withm  the  space  of  one  calen- 

Pock  Co.  ^^^  month  next  after  the  expiration  of  the  said  term  of 
eighty  years,  upon  the  reasonable  request,  and  at  the 
proper  costs  and  charges  of  the  said  Charles  Roe,  bis 
executors,  administrators,  and  assigns,  or  any  of  them, 
make,  seal,  and  defiver,  or  cause  to  be  made,  sealed,  and 
delivered,  a  good  and  sufficient  lease  Unto  the  sidd  Charles 
Roe,  his  executors,  adnlinistrators,  and  asngns,  of  all  and 
singular  the  said  thei^eby  demised  plots,  pieces,  or  parcek 
of  land ;  and  all  and  every  the  houses,  outhouses,  wave- 
houses,  yards,  locks,  wharfs,  quays,  and  other  works 
which  should  have  then  been  erected,  built,  or  made 
thereoti,  with  the  privileges  and  appurtenances  therec^; 
saVe  and' except  the  liberty,  privilege,  power,  and  aa* 
thority  of  entering  Into  the  closes  or  parcels  of  land  there- 
in mentioned,  for  the  purpose  of  getting  stone:  To  hold  the 
sdme  unto  the  said  Charles  Roe,  his  heirs  and  assigns,  for 
the' term  of  three  lives,  to  be  by  them  for  that  purpose  nam- 
ed, within  the  space  bf  the  same  calendar  monAi  and  for  the 
hfe  of  the  survivor  of  them ;  and  to  hold  the  same  unto  the 
said  Charles  Roe,  his  executors,  administrators,  sasd  as- 
signs, for  the  further  term  of  twenty-one  years,  to  com- 
mence from  the  day  of  the  decease  of  the  survivor  of  the 
said  three  lives,  and  fiilly  to  be  complete  and  ended,  un- 
der the  said  clear  yearly  reserved  rent  of  65/.,  and  with 
such  covenant  for  payment  thereof,  and  such  other  cove- 
nants and  agreements,  conditions,  and  exceptions,  to  be 
.contained  therein,  on  the  part  and  behalf  of  the  lessee  or 
lessees  who  should  be  named  therein,  their  heirs,  execu- 
tors, administrators,  and  assigns,  as  were  contained  in  the 
now  reciting  indenture,  or  as  near  thereto  as  the  drcum- 
stances  and  nature  of  the  case  would  admit 

Charles  Roe,  under  and  by  virtue  of  the  lease,  entered 
into  the  possession  of  the!  premises,  and  he  conthfoed  in 
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possession  to  the  tiine  of  his  death.    He  died  in  the  year  Exeh.  Ch.  inE^. 
17«2,  intestate.  ^^• 

By  an  indenture,  dated  the  7th  Marcit  1183,  made  be- 
tween fFiUiatn  Jtae,  as  the  administrator  of  the  goods  and 
chattels^  rights,  and  credits,  of  the  said  Chq^rles  Roe,  of 
the  one  part;  9fid,  Edward  Bate,  of  Liverpool,  flour  fac* 
tor,  and  George  Jackson,  pi  Liverpool,  miller,  of  the  other 
part;  for  the  considerations  therein  expressed,  William 
9oe,  Wg^edyapld,  acvsignedj  4nd  tran^erred  to  Edward 
Bate  and  George  JaclcMon,  all  and  singular  the  piece  and 
parcel  of  land  apd  premises  in  the  4rst  n^entioned  inden- 
ture of  lease  described  as  hot  ^9>  and  fdl  1m#  estatef  right, . 
title,  and  interest  therein  s  To  hold  thfe  sassis  unto  Edward 
.Qoifeand  George  Jacfrson,  their  executory,  administratersj 
sgnd  as«igns,  for  the  residue  of  the  said  term  of  eighty, 
years,  and  all  such  furth/^r  term  as  William  Roe  was  en- 
titled to,  under  and  by  virtue  of  the  said  indentnre  of  lease, 
Mi|:^t  to  the  payment  to  the  said  Charles  William,  Earl 
of  SffiUm, .  his  heirs  and  assigns,  of  a  proportionable  part 
of  the  said  yearly  rent  of  65L,  on  every  29th  day  of  Sep- 
Ufmber,  and  also  subject  to  the  payment  of  a  propor- 
tiooable.  part  of  the  several  other  rents  or  sums  therein 
mentioned,  and  to  the  performance  of  the  covenants  and 
agreements  ia  the  said  recited  indenture  of  lease  reserved 
and  contained. 

•  By.  divera  mesne  assignments  and  assurances,  and  ulti* 
mately.by  indenture,  dated  the  ^th  October,  1815,  the 
said  piece  or  parcel  of  land  and  premises,  described  in  the 
^id  leaie  as  hot  28,  hecsAie,  in  the  month  of  October, 

1815,  assigned  to,  and  vested  in,  the  plaintiff,  for  the  re- 
sidue and  remainder  of  the  said  term  of  eighty  years. 
. .  By  an  indenture  of  lease,  dated  the  31st  December, 

1816,  and  made  between  the  Right  Honourable  fFUUam 
Philip,  then  Earl  of  Stftan,  of  the  one  part;,  and  the  plain* 
tiff  of  the  other  part;  for  the  considerations,  therein  ex- 
pressed^ the  said  WilUam  Philip,  Earl  of  Sefion,  demis- 
ed and  leased  unto  the  plaintiff,  his  ex(Scutors,  administra-> 


-v^^^;,,-^    tliei«ia'in»itfMed  and^deabribedi  fb^  anfl  during'  die  tank 

^'AifiAit      <^  Ae  natuml  Hvsb  W  the  ttureepecsom  >t^;iereiii  luoecU 

lVvcrpool'    ^^^  ''^^  ^^  ^^  ^^^  Kfii  of  Ibe  8arvlr<tEB'«ii4^8aivmirof 

Docit  Co.      tlietn,  laiid  ibt  the  Aufther  tetm  of  t^ireaey^cBe.'  yearri  2nexi 

after  toch  surriver*e<  ileeeatfei  ot.ihei'yeKHfUcKt'offfiLy 

pBjMe  in  themaiiner  ^nd/ oaf  t&e  dvfS'JBiid'ttiniea  febereki: 

•  In  18M,  the^^^ifnypr,!  JiiiHff^  ud 'bsigek^ 

revk^Uon  «!* 'veiiMfedeP<Je;ipie€fttfBti  CO  t^^  detenniutkia' 
of  tfa^  «aidvrkise('of  ^teleSihi  ifiytfmk**,  1778>  and  thef 
te»tb«[^falMelBf^<btfiri%-|;ffi^^  alleiidbing»l 

Ii0lii6^l4ol»ypii^eW<^ri{i«icMs  elP>bw4aiid  premiBeey  grmui 
ed  and  demised  by  tfc6viiaid^ki|ie^>tll»'29(h  S^^Mmbff^t 
mSi  ond^iF^att  )n^)CbeMhtiite*^ete^Ma*i  of  moneys  aid 
tiii^BhednibbrMi  \fpii»iiMiiiidenPmrifa\eaMB  lesanred* 
a0di^lifiauliM^^alileiH\;siLiid-&iiae^iibfM^  lA10)>4faan 

/KWMi^J2M^itB<uiddiiagnWJt]ir|i|eaBr.erii^^ 
aa9A^iprbmk^%tt9»xtpiisedr4n^$i^  jef/;tfai  aSdllU 

iSbi»l<?i0lton  197^101^  WD^cauigadd  ^fthei^d'^iTittaai^ 
Jfwto^^ttH^  8iidl^BAmnJiJ3dl<^dbJd^(aeifejfaTJboi)^  l^f;: 

tkeraald^iildeiitaf^  0fiit^0c/7tb  W^M>iiilfti»  Ittaaiiatt^ah^i 
estate,  ngh^,iaiubiMUkie9t'^(ctht*mdJFa^ 
in  the  MUdenprntaiMfrj  siidi;lke;Bdiafe  ^wtimyifalx  &W»0ttAij 
and  amgoed<  4x>  Ab  fsaidi  nvnor^dMiil^sv)  a]ldxlDar|g»Bfii  ae^  i 
cordlngly;'  ■!'•''  '^^<  ">  vr^v,  »-.  h^j^'j^i-j  '■".»*-•.-!)  ^rlj  ^omr*?  oili 
>  Ot^  4niiidr0d)Bnditiilsty  {taindk)  tUeiaiiiiniiillofiidieffiBiiii 
of.  the  fines^  i  (giosi^  Isjuiib,  /dr.  f z«ntd;  piiyeJbk  dndeif .  4qdf  i>if o 
virtue^>iheiBajd,leaae9*Tb^Qame)duet«i^A  9ajudl}e^»<ili/tlte* 
29tli:i$'g9fr]|i6er^l7Sa,  before^ tike  fmrcdiaee^bgri the. 'laa|nM% . 
faaiUft^  and  terge^isefiK^'and  die  fiame  waa  paid  by  tb^r  pat>- 
tieatodieiEarlor^^/cmi  .Twoibundredand tixty.poiiDd^ 
heiogithe  acoombof  tbe^taid;  finea»  beiame  due  and  payw 
able  om  die  S8th  ^SepUmber^  iAi.d»  after  4he  pwdhase <  b^ 
the  mayoff,  bailifiB^  and  borgeaBea.  •       <     •  ^  » i 


HiUk&T  tram,  rioso  it  •gisow  tv.  Sftk 

Bgr  an  dot  of  ParliaiMot,|paas€d  in  the  Sib  year  of  Qutta  Enk.ck,4n^^ 


f,  mtiteded  *^  An  Act  for  making  a  conveoient  dock  or 
baran  a*  Idverpoal,  far  the  security  of  all  ships  trading  to      Stath^^ 
and  fioBi  tihe  rport<if  Lifferpool,^  the  trustees  of  the  Livet^     Liverpool; 
jOQirf  Dodg  wccB  imerporated.    And,  by  an  act  of  ParUar      ^^^  ^^' 
ment  paaoMdbiii^tii&^tbi^eaiwf  Gea»  4s  intituled  '^  An  Act  fer 
the  feiliieoiniptxMieB^ieilt  of  the  pert,  harbour,  and  town  of 
Liverpool,  and  alMk^'ieQitendingf  and  amending  the  e^ 
veflal  aet»yelating'th0retQ,'^Ttetou»«pQwers  isrere  giiirenlto 
the  trustees,  fbr  pAiBdbMitgjiandfii^tthe^purj^oaes  qf  ih»' 
anty  fiM?as8esting'llicr)ya)iiaibyr^jaiiy;;.siiidiJ^ 
{Bite,  for  paying  th#AiOQe;  irit^vtI»!Cb}i^j»{tAi^i^0|iinpfVo 
l«p  isidladiile  aarnened4Gt  ibfribi(^-fiM^dMd3«fit(4f  JPiivfie^: 
n&niri  the*  pieeef  lor  p9M^  a(tfdbn^(ai}d)'pjtqp;aie^  befeoe^ 
ii?ciitieiied^cBerespedii^e]if.*delMibe^  yn  l- .;.  f./>  [/m;  /.^ 
i>fai  }^7^.tbe  ctaMtaestrf 'AeTi^€i;Ml  IDMt9j.!tn  JdiM 
sbancaof  the  s[ddiaeta>o£iSisi£iMte^  j^sffditesedioofRtbd) 
nui|K)rybanifti  andibj^agAa^f^oC  IdriirpaQhiii^^ 
rq|ht^  bnd'iBiBodbk^if)L^^cLpseiDises|iadii».i^^ 
cbsH^,  tttid  mil|aeafl»«ypavi;tbci  iti^teba  lofi  ih^.XtMiy^^i^ 
Dbdte  b^atne  .dealrdiiastOf>pardhalBe^llifirMtajle  a«d.^teirn 
e8t>ar  ae''plainliff\ail  Ibe  imcercor  Ipar<^  ol  lm%  li^ 
S9v  gmntedVanddenikddiby.thQ  leasevi^^tk  S^iembet;^ 
1798,  ianUfof  i«d  in  tbe^^iecb  or^^aiteeVHifi  Jarid  add<  pre^i 
niis^tgvantkd  and  detaasedtoithe  iplaintUBr  by  the  .lease* 
o^tlia^Ut  Deeendse^,  i%\S ;  •anditfae  plaaitiff  and  the  irtisp 
teas  beaigiiHhble>t0!agr€le  upon  tfae -price  to  be  paid  forr 
the  same,  the  trustees  caused  a  jury  to  be  summoned/ in. 
theftiaifaidr direotadby  Aetacti  andlaninqnii^  took plaee 
ott' the*idth  of  JiUtei  14^,  and,  -by  an  adjotommeDt,  on  the 
foHbwing  d^';  and/  on  euch  inquiry,  «  question  arose  be^^ 
tweenthe  tnKttees^of'tlieZin?rf)oa/, Docks  and  the  plain-. 
tiff'-^Whethef  the  platntiff  was  entitled  tp  the  ben^t  of ' 
the  oarenant  for  renewal  contained  in  the  lease  of  libe£9th 
Septarttter,  1773,  iritb  respect  to  such  part  of 'die  pi^raisea  > 
thereby  demised  las  had  .been  aadgned  to,  t and  yested  in/ 
the  plaintiff?  And,  with  a-Yiew^to  savie  time^  it  was  arrange* 
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SadfuCkJuEq.  edy  thai  die  value  of  the  phHatiflTs  itilerest  hi  the  pre- 

IQMQ  "^  * 

^    mises  demised  by  the  lease  of  the  S9th  September,  177S| 

SrAvvAii      should  be  assessed  and  valued  with  reference  to  both 

LivmrooL'    eventsi  iw.  Whether  the  plaintiff  was,  or  whether  he  vss 

Doeifr  Co,      j^^^^  entitled  to  the  benefit  of  the  eovenatit  for  renewal 

cQOtauied  in  the  said  last-meotioned  lease.  And,  to  meet 

the  former  case^  the  value  of  the  residue  di  the  said 

term  of  eighty  years,  namely  twentyHUS  years  and  a  hslfi 

with  the  addition  of  the  iiirther  term  of  three  lives  snd 

twenty-one  years,  to  commence  from  the  expiration  of  die 

said  term  of  eighty-  years,  granted  by  the  said  lease  of  the 

S9titi  SdlpiembeTf  1778,  was  to  be  assessed ;  and,  to  meet  the 

laCter  cal;e,  the  vohe  of  the  tervi  of  twenty-six  years  and 

a  half,  heihg^the  then  aesidue  of  the  said  term  of  eighty 

years  only,  was  to  he  asaessed. 

'  The  jury,  by  their  inqubition,  dusted  the  16th  day  of 
June^  18^7,  assessed  the  imiae  of  the  estate  and  interest 
of  file  plaintiff  of <  and  in  the  premises  respectively,  and 
awarded  the  recompense  to  be  paid  for  the  same  ki  noan- 
her  ftdlowmg,  (that  is  to  eay),'  the  sum  of  4O,4€0/.  for  the 
estate  and  interest  of  the  plaintiff  in  the  ¥^ob  of  the  pre- 
mises,  as  well  those  oomprsed  in  the  lease  of  ike  S9ih  Sep- 
tember j  1773,  aoKl  assigned  to  him  as  aforesaid,  as  those 
comprised  in  and  demised  to  him  by  the  lease  of  the  SIst 
December  1 1816,  B(ut,if^eplaiaUffshQuld  be  entitled  to  a 
resiewed  lease  for  three  lives  and  twenty^one  ycMf  in  the 
premises  described  in  the  inquisition,  (bei«ig  suchipArtof 
the.  premises  demised  by  the  lease  of  the  S9th  Septambett 
1773,  as  had  been  assigned  to  and  vested  in  the  plsintiff), 
then,  and  in  that  case,  at  the  sum  of  61,672/. 

The  value  of  tfae^emiaes  demised  by  the  lease  of  thjeS9th 
September,  1773,  and  so  assigned  to  and  vested  in  theidain* 
tiff,  was  assessed  and  valued  by  the  Jury  in  manner  follow^ 
ing,  that  is  to  say,  without  any  right  or  benefit  of  renewal, 
at  the  sum  of  Sfl,838/.;  and,  with  the  right  or  benefit  of  re- 
newal, at  the  sum  of  41,1 10/. ;  the  value  of  the  said  right  or 
benefit  of  nenewal  being,  therefore,  asaessod  and  valued  at 
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themiinof  12»e72/L  The  valUe  of  the  plaull3ff*B  interest  ki  &dLCA.ii«£r. 
die  premises  demised  to  the  plaintiff,  by  the  said  indenture 
of  lease  of  the  31st  December^  ISl^,  was  assessed  by  the 
Jury  at  the  sum  of  80,5691.  f  but  widi  respect  to  which  no 
right  of  renewal  enbeisted,  nor  did  any  question,  difference, 
or  dispute  in  respect  thereto  exbt  between  the  trustees 
and  theplsiBtiffi; 

.  The  trustees  of  the  Lmerpool  Docka,  immediately  after 
Ike  verdict,  ei^red  into  the  possession  of  the  whole  of  the 
ptenuses* 

The  bill,  which  was  filed  fog  a  spedfin  performance  of 
the  contract,  cliarged,  that  Ihe  jdaintiff  Was  eotilled  to  the 
benefit  of  the  covenant  far  renewal^  with  sespecft  to  ihe 
ptemises  comprised  in  the  kale  of  Ae  S8lb  September^ 
1773,  and  so  assigned  to  and  vested  id  himi  <^  ^^^^  ^"^ 
though  no  part  of  the  fine  or  sum  of  960J.  was  in  fact  paid 
by  the  plaintiff  or  the  persons  under  whom  he  claim/ed  ti- 
tle, nor  had  any  rmt  in  respect  of  the  porenisi^a  bee^.  p^id 
since  the  purchase  by  the  mayer,  bailifie,  vaA  burgesscji 
ot  Li0erpQot,yetf  that  the  non*paymeni  therepf  had  not 
arisen  through  the  neg^et  lor  default  of  the  plaintiff  and 
the  persons  under  whom  be  derivied  title,  to  pay  die  same, 
but  from  the  omibsion  or  neglect  of  the  mayor,  bailiffs,  aod 
burgesses,  under  whom  the  trustees  of  the  Liverpool 
D4Qfdk0  claimed,  to  call  for,  or  require  payment  of  any  part 
of  the  ftfie  or  gross  sum,  or  of  the  rents;  and  which  pro- 
poHlonable  part  of  the  fine  or  of  the  rents  was  never  in 
any^taWQifer  ilscerDained  or  fixed  rand  that  the  non-pay- 
vieAt  ^  a  poroportionable  part  of  the  fines  or  rents  was  not, 
therefore,  in  equity,  or  even  at  law,  any  forfeiture  or  waver 
of  the  benefit  of  the  said  covenant  for  renewal,  particular- 
ly as  the  plaintiff,  by  his  bill,  offered  to  p&y  to  the  trustees 
of  the  Lherpool  Docks  a  proportionable  share  of  the^r- 
rears,  if  the  Court  should  so  direct. 

The  bill  further  charged,  that  if  the  lease  of  the  29th 
September  J 1773,  had  remained  vested  in  the  said  William 
RifCf  •  or  the  may (^,  bailiffiii  and  burgesses  of  lAverpooh 
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Mieki^GKiMSi.  flud  thie  tnayoi';  biidlfl!i;'knd  buygetee^  hud  not  porehased 

the  li^ersion  of  the  preniides^  l^t  had  obtained  a  renewed 
lease  of  the  premfees,  according  to  the  corehants  for  re- 
newal contained  in  the  lease  of  the  SS^S^embierf  1T7S; 
the  plaintiff  would  have  been  entitled;  ktatiy  tfane  before 
such'  renewal^  on  payment  of  a  prop^yrtlMiaUi  part  of  the 
fines  and  rentSi  to  haVe  had  ^^  benefltJdf  theyenisVid  ^Itti 
tespedt  ^  ibe  prettlifl«ld'«d'ifeiitjg«l^ilfolil^^  him. 

Aiid  thai  the'iha^/  bttiltfs,  attd'liUrgessts  bf  ILhefpool 
coMdmyt,lby<pi#6UaeSfi^lhfe  i^^rsfoil  of  tfad  said  premiss, 
^ftat  ft^'H^^f  fhe^'^Mtiffto  a'l'^em^  of  the  lease  of 
th^9I^Ai»^^befi,'n^idi'^6fatt  as  respected  the  premised 
flf«ferdh  c^th^tfy^d^y  )&hdW  artigu^a' tb  knd  vested  in  h^^ 
- '  iPfce  ^m  fbtthei'  «lil¥gidV  ^hat  th6  trustees  of  Ae  XW«^- 
pobF  D66k^'pet^itdHh'  fekhAh^  Aii  possession  of^ilkh 
tH^i^",  tti  tb^  jfttrtUaset^s^d  bwners  thereof,  but  reflised 
tU  pHf  'the^ilMWitMVifltHe^flihato-Mote^  to  the  plahitiff;  *()r 
ihhl  t&^B2ii^k^iMh^'ffayief6f^«^  Acc6uiitkiit-'GeneraI  of  this 
'<MilkilA  jtor^M^e'tyf^llfe  ^<A;  '^^Id'fcKit^  the  trustees  had 
'^im^A  iu  ipiflmimim^  by  Ae -^iulilP  f6r  a  niandit- 
ihtts  iti  6titnpA  thM  W^s^  'tKe'^ifu^hise^-mbtiey  faiio  Hbe 
^attk  hi'thfe  liame  bf  fti%' Acfcotfntaht-<ffeneraf  bfthii^  Court, 
aildi^hi(^Hap¥»Ii^at?dr^W'asihdref<!)!f^diitiitssedi^^ 
thikt  A^€b(iyt'falifdi^jUr}^di^tibA  tb  C^6trtp^Uii6h']^aymi^i 
'  T6  this  bilf  Oii  a^tiAknt^  put  lii  a  genbi^T'd^Mih^^, 
*)r  want  of  equity.*       '        '  ••  ^  vA^au  iu. 

Mr.  Fonftfawjti^ 'attdUfif;  WiWraham  in  stij)pb«?of  tfte 
demurrer.—Thfe  pldlntiff  has  forfeited  His  right  to  the  Re- 
newal by  not  paying  his  {irbportiicin  bf  the  grdss  f^Ue?  or 
sums  of  money  Whidi  wefe  to  be  paid  at  the  tfmes  stipu- 
lated by  the  original  lease.  That  no  part  bf  tifie 'lines, 
nor  my  rent,  hasb^en  paid  by  the  plaintiff,  or  the  peN 
sons  under  whom  he  daims  title  since  the  purchase  by 
the  Corporation  of  Zir^iT^oo/,  is  admitted;  and  the  plaintiff 
endeavours  to  excuse  the  non-payment,  by  alleging  that 
no  part  of  the  said  fines  or  gross  sums,  or  of  the  rents,  has 
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wa«  equally  the  etime.  A  tixne^tiayUig  ^boen  fixed  I9  ^^^' 
the  qxigin^  l^9»fi  for  the  payioen^  of  tb9.  iprpsB  finea  and 
of  th^  rei;»t^,t)^>n09-^pa]fiii6nt  attbat  timoi  though  not  d^- 
jpyandedi  v^tj^t^fampi^ntto  a  refusal  t^pay*  JBtrac^&^c^f 
?«.  Bw:tl^  (fd^  .][^:tb0  difc^sfium  in  thai;  casq,  Lord.  Qiief 
^aipqa  2ji^^«mq^pf|9^,a$«i||ep.Tr^' Jf  iliBan4$OTei)anttQ4^ 
a,ii  fct^Ubia.  a  .Ci^taJii|,l3|9aej^Q>deBm?A  W  Kiwe^Jfaij^.  ;ai)d 
a  negleot  of  .pfirforw|ii«^.  \s;^\feno^%,tofi^^  if^fpsfl  P 

under  a  lease  for.  thuif^^  li^fefc  »ffrthia>»i|^ftpt,to,  wn^:«f,fl[j 
CjBrtain  terms  when  oif^  J[ifepl}ou|^^^rop^  Jbfti^«?eft)|pa¥ing 
su^qed  two  lives  to  dMP*,?^8a,;  WflfOPAi^Bkil^ 
(QCBOfmce  of  the  covewBlt/^i!  if^iW?Wtl^.iW^tiff,.fl€^ 
ik^t,  casej  the  Lord  ChanceUo;p  s^^d^Ji^Jb^.|>^;v^Prd^t(^i;-' 
mined*  over  and  ovei:  ^g^,w.tJli?;W(^ 
/m*  cases.  If  the  pl^tift  ,pf  rtva.p^ffW  .wdpr» wi^^  b^ 
disriire^  title,  had,  4e«wA  Ah^  *f «eftt,:pf  ^; c^^^np^At  1^ 
ahpuld  have  atnc^ljPfi^rn^^P'l^pq^p^  wHffei^ 

Tenpwalwa^t^jl}fi,grart*?4r  r  l^Vmmi^,^My^fmm4 
th^  Cprpp|:;^tion.tq,)t^e,.5flm^,i^^ 

amot^t  pf  .^lp^..pfflnpr.tvWnPjf.  WJe^W^^^W^  r«V»  J»fti¥ 

bu|;^fl  ^M^,(iIip^«fMw  WWCT^nWl?  te  th^Cwww^ 
?Ct^jri^*^ff  i»^  ^!h?  f?we  49!?*.»<?*  fftwd.jw  l^ifi  4^W<iicp  of 
an  under-lessee,  but  of  an  assignee.  Tl^e;|pps(ei;m^.)^  t}^ 
original  lessor  was  to  grant  one  renewed  lease  of  the  pre- 
^€j^,tf3i^hfiJ9we^  ]^ii8.e?f^uVjrs,,^*4mwii^tBatpn^,  op  as- 
^igppf  Wd.^»  tli^adwiwM:4to?;pf  jl^^  tewee,  bAVJOgaa- 
signe4  a  part  pf  tbe  premjUea  for,  ^1  the.  term  fgid  Joter^f^ 
grafted  by, the .lease^  the.coyeua^^  ia^pne^atlawi  for  the 
lessor  Gsould  not  b^  caUefl  upon  tq  grant  mpre  tbap  pne 
lease  to  the  le99eet  or  hsi  reprfisentartixfls;.^i|^  the  less^et 
having  .paxtpd  witbaportion  of  the  pn^p^ty^  could,  not  be 
in  a  aituSiliop  to  take  s^  renewed  leaspyof  the  whole  of  the 
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Mr.  Spenoe,  for  tile  bili. — ^The  persons  who  now  say  that 
this  coTenant  cannot  be  performed^  are  the  very  persons 
^ho,  by  their  own  acts^  have  placed  us  in  this  mtuationi 
It  would  be  most  unjust  if  the  Corporation  were  allowed 
to  relieve  themselves  irom  the  covenant  to  renew  by  pur- 
chasing the  reversion,  and  so  destroying  the  original  lease. 
The  Corporation  stood  in  the  place  of  iio^,  from  whom 
they  took  an  assignment,  with  nofice  of  the  assignment  to 
Bate  and  Jackson* 


Feb,  -ist.  The  Lord  Chief  Bakon  now  ddivered  the  judgment 

of  the  Court  :*-»• 

This  demurrer  was  arguad  before  Baron  Vaughan  and 
myself,  and  I  am  authorized  to  say,  that  Baron  Vemghan  is 
of  the  stale  opinion  widi  myself  as  to  the  result,  and  for  the 
same  reasons.  We  have  not  been  furnished  with  a  copy  of 
tiie  deftiurrer,  but  we  presume  it  to  be  a  gfenenal  demurrer 
for  if^ant  of  eiquity.  The  bill  pray  s  a  specific  performance 
of  the  cootraot  mentioned  in 'the  pleadings,  <  and  a  dedara* 
tion  that  the  phtintiiF  is  entitled  to  be  paid  the  sum  of 
61,67M«,  the  amount  assessed  as  ihevdneof  die  plain- 
tiff's interest  in  the  property.  ,       )      . 

The  question  is,  whediei'  the  plaintiff  is  enfitkditobe 
paid  the  sum  of  61,678/.,  die  amount  assessed  ^ai  the 
vdue  of  his  interest,  aupporing  him  to'  be  entided  to  dm 
benefit  of  die  toveaant  fi>r  renewal,  or  the  sum  of  41 ,1  lfll<» 
the  amount  assessed,  on  the  supposition  that  he  is  Jiot 
entitled  to  the  benefit  of  that  covenant.  The  whcfo  case 
turns  on  this.* 

The  first  instrument  stated  in  the  bill  is  a  demise  by  Earl 
Sejt&n  to  Charles  Roe  for  eighty  years,  from  SIdAiSepiem- 
ber,  1778.  [His  Lordship  stated  the  terms  of  that  demise.] 
Charles  Roe  died  in  1 778 ;  William  Roe  was  his  admi- 
nistrator.   On  the  7th  March,  1783,  IVilUam  Roe,  by  an 
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indenture^  amgned  lo  JSolir  and  JaekttM  part  of  the  kod  &<;«.  €l.t»£7. 
described  aa  Lot  98,  for  the  residue  of  the  term  pf  eigblgr         ^^ 
years,  and  audi  farther  term  as  Roe  was  entitled  to,  sub* 
jeel  to  the  pffftneni  of  a  proportionate  part  of  t|te  rent, 
and  of  Che  soma  to  be  pnd  for  .fines*  It  is  to  be  observed^ 
ibaft  in.  this  instrument  no  specific  sum  is  mentioned  as  the 
proportion  to  be  paid.    No  smn  being  mentioned,  nor  anjft 
rale  of  proportion  stated,  one  ean  only  suppose,  that  it  was 
to  be  calculated  according  to  the  rebrttve  values  of  the 
property.    It  is,  however,  for  the  purposes  of  this  case^ 
sufficient  to  state,  that  the  plaintiff  ia  the  assignee  of  Bate 
and  Jackson,  and  entitled  to  all  their  rights  and  pririleges, 
and  bound  by  all  the  covenants  entered  into  by  them.    In 
1809,  as  stated  in  die  bill,  imtas  it  ia  t6  beooDected  from  the 
deeds,  in  1804,  but  which  is  immaterial,  the  Mayor  and 
Corporation  purchased  of  Ae  Earl  of  Sefton  the  rever^on 
in  the  premises,  subject  to  the  lease,  togetfier  with  all 
rents,  rights^  ftc«,  and  of  coiuHse  the  rent  and  the  fines!  re« 
served  by  theleaseof /SS[;/7/e»ier,  177S;  aiid  if  all  the  stipu* 
lations  contained  in  that  lease  had  been  eomplied  withi  they 
would  have  been  bound  to-  grant  the  further,  lease.    Nosv^ 
the  first  inatalment  of  180/.  was  paid,  but  I  ttake  it  as  a 
fact  that  no  part  of  the  subsequent  instahnenta  have  ever 
been  paid.     AAer  the  purchase  of  the  reversion,  the 
same  Corporation  purchased  from  Roe  aU  tiie  premises  coinr 
prised  ia  the  lease  which  had  not  been  aa^spned  to  Bate 
and  Jacleon.    They  therefore  stood  in  Che  domble  characr 
ter  of  lessor  and  lessee;  on  the  one  hand,  bound  by  the 
obligations  entered  into  by  Lord  Seftorn,  and,  on  the  other 
hand,  entitled  to  all  the  benefits  to  which  that  nobleman 
was  entitled  under  the  lease.    They  were,  therefore,  en- 
titled to  receive  all  the  sums  of  money  payable  as  fines, 
and  were  bound  by  all  the  covenants  contained  in  the 
lease.    The  question  is — ^Whether  the  amount  assessed  by 
the  Jury  to  be  paid  to  the  plaintiff  for  his  interest  ought 
to  be  computed  on  the  assumed  ground  of  his  being  en- 
titled to  the  benefit  of  the  covenant  for  renewal  or  not  ? 


578  CASES  IN  THE  EXCHBQUBR^  * 

****i£^'**^  The  objection  stated  in  the  argument  against  his  right 
N     V  '  "^    to  the  henefiC  oftlie  cofenaol  for*  renewal  is»  that  these 
Statbam      fines  or  gross  sums  have  not  been  paid,  and  particularly, 
LivBRPooir     that  no  part  of  the  fine  due  in  1818  has  been  paid>  and 
^*  ^^*      that  there  is  no  covenant  or  obligation  on  the  part  of  the 
lessor  to  renewi  except  on  the  strict  and  literal  perform- 
ance of  the  covenant  for  payment  of  the  rents  and  fines* 

The  view  which  Baron  Vaughan  and  myself  have 
taken  of  this  case  is,  thai  the  double  character  represent* 
ed  by  the  Corporation,  both  of  lessor  and  lessee,  will  re« 
lieve  the  persons  claiming  under  Bate  and  Jaclson  from 
the  strict  performance  of  this  obligation.  And  we  thiiik, 
on  looking  at  the  assignment  from  Roe  to  Bate  and  Jack* 
soHf  that,  as  between  them,  it  rested  in  covenant.  To  be 
sure,  under  the  covenant,  the  land  was  charged  with  a 
proportion  of  the  fines;  what  proportion,  however,  is 
not  stated,  but  rests  on  the  covenant.  If  the  property 
had  remained  in  the  hands  of  Roef  it  would  have  been  his 
duty  to  have  paid  the  whole  of  the  fines'  or  gross  sums, 
and  to  have  calledonJBa/^  and  Jociboii,  or  tbei^  assignees, 
for  payment  of  their  proportion*  Whatever  may  be  the 
strict  rule  of  a  Court  of  law  with  respect  to  this  as  a  eon* 
dition,  is  immaterial ;  we  have  only  tb  Consider  this  case  in 
equity.  And  we  think  it  would  be  the  greatest  injustice  to 
allow  the  Corporation  to  take  advantage  of  their  own  wrong; 
and  our  opinion  therefore  is,  that  the  plaintifiTis  entitled  to 
the  largest  sum,  and  that  the  demurrer  must  be  loverHNited. 

Demurrer  over-ruled,  with  costs. 


END  OF  HILARY  TERM  AND  SITTINGS  AFTER. 
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ABATEMENT  OF  SUIT. 

See  Costs,  %. 

ACCOUNT. 

See  Attorney  and  Client,  1. 
Landlord  and  Tenant,  2. 
Practice,  (Equity),  6,  7. 


ACT  OF  BANKRUPTCY. 
See  BanicrupT|  1,  2.  . . 

ACT  OF  PARUAMENT. 

&eAHNom,..       ..    „,.     „v. ;,,':,  , 
Assistant  Oversus. 
Attoehbt  Ato'Ci/ENT,  ^."S','^:! 

BANKBWyT.J,..^,a,fi,(^,„..,,,., 


ADMINISTRATOR. 

iS'ee  Executor  and  Administrator. 

ADMISSIONS. 

See  Evidence,  2. 

AJFFlDAViT. 

1.  An  affidavit  mada  \y  a  defend- 
ant, in  a  stiit  in  this  Court,  sworn  be- 
fore a  magistrate  m  'iScSttlmd,  permit- 
lad  to  be  i»aAjt^£ikslmiiSinclair  and 
,  Others,    .    .      ...  ,  ...r,   Page  27 S 

AGENT.  * 

See  Principal  and  Agent. 
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Champerty. 
Coal  Act. 

Evidence,  2* 

Extent. 

LBoAcrDutr. 

Limitation  of  Actions. 

Office. 

Retail  Bretwkrs. 

Statute  of  Limitations. 

Voluntary  Agreement,  2. 

WooLMER  Forest. 

ACTION. 

Se€  Assistant  Overseer. 
Concessit  Solvere. 
Limitation  of  Actions. 
Statute  of  Limitations. 
Turnpike. 
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,  ,j  ;  f$y[^,pR^f}DULPNT  ^C^ftEBMENT. 

J    Policy  of  Trade. 

'^  '     '  ^  V6LWtAR*  AoRiEMENT. 

ALIENATION. 
See  Office. 

AMBIGUITY. 

See  Tithes,  1. 

AMENDMENT. 

See  Practice,  (Equity),  1G. 

AMERCIAMENT. 
See  Practice,  (Law  &  Revenue). 

ANNUITY. 

1.  A.  thy  two  several  deeds  grant- 
ed to  B,  two  annuities,  charged  on 
certain  estates,  of  which  A»  was  ten- 
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ant  for  life,  and  further  secured  by  a 
warrant  of  attorney,  and  an  insurance 
on  the  life  of  A,^  and  memorials  of 
these  annuities  were  duly  enrolled. 
Afterwards,  by  deed,  A,  granted  ano- 
ther annuity  to  J?.,  charged  upon  the 
same  estates,  and  also  upon  another 
estate  to  which. ^.  was  likewise  enti- 
tled, and  by  a  further  insurance  on 
A^t  life.  By  tliis  deed.  A,  also  charg- 
ed the  two  former  annuities  upon  the 
last-mentioned  estate.     And  he  con- 
veyed his  interest  in  all  the  estates  to 
a  trustee,  in  trust,  for  securing  the 
three  annuities.     The  three  annuities 
were  further  secured  by  a  covenant  in 
this  deed,  on  the  part  ot  the  grantor 
to  authorize  and  permit  his  deputy, 
in  an  office  held  by  him,  to  pay  a 
yearly  sum  to  the  tmstee  towards  the 
annuities;  and  by  a  covenant  for  pay- 
ment of  extra  premiums  of  insurance. 
A  memorial  of  the  grant  of  the  last- 
mentioned  annuity  was  enrolled,  but 
DO  further  or  additional  memorial  was 
enrolled  as  to  the  two  first- mentioned 
annuities  with  regard  to  the  charge  of 
them  on  the  additional  estate,  and  the 
additional  securities  for  them  contaiu  • 
ed  in  the  last-mentioned  deed :  nor  in 
the  memorial,  enrolled  of  the  third 
annuity,  was  any  notice  taken  of  the 
additional  securities  for  the  two  first 
annuities: — Held^  that  it  was  not  ne- 
cessary, under  the  annuity-act,  to  en- 
rol any  memorial  of  the  further  or 
collateral  securities  for  the  two  first 
annuities.    Thomas  Aston  and  Philip 
Hurd,  Plaintifis;   Charles  Gwinnell^ 
and  John  Askew,  Defendants,       136 
2.  Where,  on  the  grant  of  an  an- 
nuity, the  consideration-money  was, 
with  the  assent  of  the  grantor,  paid 
to  a  trustee  to  be  applied  by  him  in 
payment  of  the  costs  of  the  annuity 
deeds,  aflcrwards  of  certain  debts  due 
from  the  grantor  to  judgment  credi- 
tors, and  the  surplus  to  the  grantor: 
— Hetdt  that  this  was  not  a  retainer 
within  the  meaning  of  the  statute,  so 


ATTORNEY  AND  CLIENT. 

as  to  render  the  annuity  void,  not- 
withstanding the  trustee  was  the  part- 
ner of  the  grantee,  and  both  of  them 
were  the  solicitors  employed  in  the 
transaction.  Ibid, 

ANSWER. 

See  Practice,  (Equity),  S,  4,  5,  6. 

APPOINTMENT. 

See  Power,  1,  3. 

ARBITRAMENT. 
See  Recoomizakce,  12. 

ARREST  OF  JUDGMENT. 
See  Costs,  6. 

ASSIGNEE. 
See  Bankrupt,  9. 

ASSISTANT  OVERSEER. 

See  Pleading,  (Law  &  Revenue),  4. 
1.  An  assistant  overseer,  appoint- 
ed under  the  statute  59  Geo,  S,  c.  12, 
is  within  the  statute  17  Geo,  S,  c.  3, 
and  liable  to  a  penalty  for  not  pro- 
ducing the  rate  to  an  inhabitant  when 
lawfully  demanded,  if,  by  his  appoint- 
ment, he  be  authorized  to  take  care 
of  the  poor,  or  have  a  limited  autho- 
rity to  have  the  legal  custody  of  the 
rate.  Edwards  v.  Bennett,  458 

ATTORNEY. 

See  Attorney  and  Clibnt. 

ATTORNEY  AND  CLIENT. 

See  Costs,  1. 
Mortgage. 

Practice,  (Eatiirr),  7,  17. 
Vendor  and  Purchaser. 

I .  In  taking  an  account  of  tlie  pe- 
cuniary transactions  between  a  client 
and  his  attorney,  the  latter  also  filling 
other  confidential  situations,  the  pro- 
duction of  a  bond  executed  by  the 
client  to  tlie  solicitor  is  not  alone  suf- 
ficient evidence  of  a  debt  to  that 
amount,  but  the  obligee  or  his  repre- 
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sentatives  are  bound  to  prove  the  ac- 
tual payment  of  the  money  secured 
by  the  bond.  Lewes  v.  Morgan^   230 

2.  An  attorney's  bill,  for  business 
in  bankruptcy,  need  not  be  delivered 
one  month  before  action  brought, 
pursuant  to  the  stat,  2  Geo.  2,  c.  23, 
8.  23.  Cronder  and  Another  v.  Da- 
ties  and  Others.  433. 

3.  It  is  not  requisite,  that  a  bill 
for  business  in  bankruptcy  should  be 
taxed  under  the  stat.  6  Geo,  4,  c.  16, 
8.  14,  before  the  commencement  of 
an  action.  Ibid, 

4.  Attending  upon,  and  concerting 
measures  with,  the  attorney  of  the 
opposing  creditor,  to  resist  the  dis- 
charge of  an  insolvent,  is  not  such 
business  as  will  render  it  incumbent 
upon  an  attorney  to  deliver  his  bill 
one  month  before  the  commencement 
df  an  action,  pursuant  to  the  stat.  2 
Geo.  2,  c.  23.  Ibid. 

AUCTION. 
See  Auction  Duty. 

1  •  The  employment  of  a  puffer  at 
a  sale  by  auction  of  property  seized 
under  an  extent,  by  an  agent  of  the 
Crown,  to  whom  a  bidding  is  reserv- 
ed by  the  conditions  of  sale,  vitiates 
the  sale.  Rex  v.  Marsh,  (upon  an 
Extent),  331 

2.  The  misconduct  of  the  purchas- 
er does  not  preclude  him  from  object- 
ing to  the  employment  of  a  puffer  at 
a  sale  by  auction.  Ibid. 

AUCTION  DUTY. 

1 .  Queers,  Whether  a  sale  by  auction 
by  the  assignees  of  the  absolute  inter- 
est in  fee  of  an  estate  of  the  bankrupt 
in  mortgage,  is  or  is  not  liable  to  the 
auction  duty.  The  King  v.  Win- 
Stanley,  126 

AWARD. 
See  Recoonizamcs,  2. 


BAILIFF. 
See  Bankrupt,  4. 

BANKRUPT. 

See  Attorney  and  Client,  2,  3. 
Auction  Duty. 

1.  The  act  of  bankruptcy  by  lying 
in  prison  twenty-one  days  under  the 
statute  6  Geo,  4,  c.  16,  s.  5,  does 
not  relate  to  the  time  of  the  arrest. 
Higgins,  Assignee  of  Cartmell;  a 
Bankrupt,  v.  M*Adam,  1 

2.  The  twenty-one  days  during 
which  a  trader  must  He  in  prison  to 
constitute  an  act  of  bankruptcy  under 
the  statute  6  Geo,  4,  c.  16,  s.  5,  are 
reckoned  inclusively.  Ibid. 

3.  A  plaintiff  in  execution  upbn 
a  judgment  by  confession  ceases  to  be 
a  creditor  having  security  for  his  debt 
within  the  statute  6  Geo.  4,  c.  16,  s. 
108,  when  the  goods  seized  uhder 
that  execution  are  sold,  even  though 
ain  act  of  bankruptcy  be  committed 
before  the  return  of  the  wtit.      Itnd. 

4.  The  acts  of  a  special  bailiff  ap^ 
pointed  by  a  plaintiff  in  execotiOn, 
who  indemnifies  the  Sheriff,  are  equi«> 
valcnt  to  the  acts  of  the  plaintiff  him^ 
self;  and  therefore,  where  a  plaintfff 
in  execution  upon  a  judgment  by 
confession,  appointed  a  special  bailiff 
who  seized  and  sold  goods  during  two 
days,  for  part  of  which  he  received 
the  money,  and  for  the  rest  gave  cre- 
dit, before  an  act  of  bankruptcy  was 
committed  by  the  defendant — It  was 
held,  that  the  plaintiff  was  entitled  to 
retain  the  proceeds  of  those  sales 
against  the  assignees,  although  the^. 
fa,  waft  not  returnable  before  the  act 
of  bankruptcy.  Ibid. 

5.  Commissioners  of  bankrupt 
have  no  authority  to  commit  a  wit* 
ness  for  refusing  to  read  an  entry  iri 
a  book.  Ex  .parte  Isaac,  In  re  Owen, 
a  Bankrupt,  ,  38 

6.  A  witness  summoned  by  com- 
missioners, under  the  statute  6  Geb. 

qq2 


3Sft    BILLS  AND  NOTES. 


CHARITIES. 


4ff  c.  16,  8.  SS,  being  required  to  read 
certain  entries  in  a  book,  to  which, 
during  his  examination,  he  had  refer- 
red, but  wh,ich  he  had  not  been  called 
upon  to  produce,  refused  to  read  the 
mfiries,  whereupon  he  was  committed 
for  refusing  to  answer  the  "  said 
quealion:*' — Held,  that  the  warrant 
^as  bad  in  substance,  and  in  fonii;  a 
request  to  read  not  being  a  question. 

'  Ibid, 
7.  The  warrant  of  contmitment  bf 
a  bankrupt  for  not  signing  his  ex* 
amtatttion,  need  not  set  out  the  ex- 
«aSnation.  Vaughan  B.  dUs^tienie.^'^ 
Ii^^e  T.  Leak,  46 

'S.  A  warrant  of  commitment  of  a 
bafikrupt  for  not  signing  an  exaaima- 
tittn  eomduded  hj  committing  him, 
imtll  he  afaouid  full  answers  make  to 
tke^  satisfaction  of  the  commissioners, 
and  sign  and  subscribe  his  examina- 
tion i-^fMdi  ttuit  the  conclusion  was 
informal,  but  not  defective  in  sirt)- 
Stance.       ;  '  '  Ibid, 

evSi;.  D^morter^to  bill  bj  assignees 
of  a  bankrupt^  on  the  gvomid'that  it 
did  not  sutethe  suit  to  be  instituted 
with  such  consent  of  tfav  creditors  or 
of  the  commissioners,  a^  required  by 
the  statute  6  Geo,  4,  c.  16,  ovetiruled. 
Jones  v.  Yates,  •-    373 

BEER. 

See  Retail  Brswer. 

BEQUEST. 

See  Dsvxsf  • 

Legacy  Duty. 

BILL. 
See  Practice,  (FaaiTT>  1, 6, 14, 18. 

BILLS  AND  NOTES. 
1.  A  biUofexchange,  payable  10  or- 
der, was  indorsed  by  the  payee  to  A., 
who  indorsed  it  as  follows:  "pay  to 
Bi  or  hra  order  for  my  use ;"  B.  ap- 
plied to  his  bankers  to  discount  the 
bill,  and  they  bond  fide,  but  not  with«» 


out  making  inquiry,  dfd  so: — Held^ 
that  the  indorsement  was  restrictive; 
that  B.  was  a  trustee  for  Ai,  and  oould 
confer  no  greater  interest  to  hia  in- 
dorsee, against  whom  A.  was  eatitled- 
to  recover.  Lloyd  and  Others  v.  jSi- 
goutney,  ^*0 

BILL  OF  COSTS. 

See  Attorney  and  Client,  2.  3.  4. 
Costs,  1. 

'-  BILL  OF  EXCHANGE. 
5ee  Bats  AND  Notes. 

BOND. 
See  Legacy  Duty,  1 ,  2,  3. 

BREWER* 
See  Retail  Brewer* 

BURIAL. 
See  Executor  &  AninNnrrRAim,!. 

CERTIFICATE 

/  See  Cosrvs^  3,^^4.  > 

PRiCTICE,  (EorfiT*)^  13. 

1.  By  articles ,9f  agreement  between 
the  vendor  and  purcliaser  of  an  es- 
tate, it  WM  agreed  that  the  purchaser 
tm\tig  the  e^perise  of  certain  suit, 
commenced  b/  Uio  ^Kendor  against  an 
occupier  iot.  |i^r«PPO  rent,  should 
have  the  rent  so  to  be  recovered,  and 
aH^  W)y>JiW.t>^tjC5>u\db^5^CQV«red 
for  dilapfda^DiTiS,  aad  that  the  pur- 
chaser, at  hft  ^xfjense^  ttrfght  use  the 
name  of  the  vendor  in  any  action  he 
might  thikik  IV(6  doiMtfcOce  against 
the  occupier,  for  arrears  of.  fent,  or 
dilapidations:— /^e/c/,  tliat  the  agree- 
ment was  no^,  v^d>  as  amounting  to 
champerty.      ffilUams  v.  Protheroe, 

CHARGE  FOR  DBRTS. 
See  Devise,  1,2. 

CHARITIES. 
See  Legacy  Duty,  5. 


COMPETENCY. 


CONVEYANCE.    5BS 


COAL  ACT. 

1.  The  coal  act,  47  Geo.  S,  c.  68, 
a^  1 16y  enacts,  that  if  a  ]>urchaser  be 
idiiBatiafied  with  the  measure  of  his 
oaal%  he  shall  send  a  notice  to  the 
o£See  of  the  principal  Land  Coal  Me- 
ter, whereupon  a  meter,  within  the 
space  of  two  hours  next  after  such 
notice  left  at  the  ofBce,  shall  "attend 
from  the  office  at  the  house  ,of  the 
purchaser,*'  to  remeasure  the  coals ; 
and  met,  12D»  iioposeaa  pf  nal^  upon 
the  principal  meter,  if  h(e  sh^U  **  neg- 
lect or  refuse  within  the  space  of  two 
hours  after  the  receipt  of  the  notice, 
to  send  a  meter  to  the  h^U9e  of  the 
purchaser." — Held^  that  these  two 
sections  must  be  read  together,  and 
that  it  is  sufficient  to  satisfy  the  words 
of  the  1 1 7th  sect,  if  the  meter  leave  the 
office  within  two  hours  afler  the  re- 
ceipt of  the  notice,  andpi:oce^d  with 
due  diligence  to  the  house  of  the  pur- 
chaser, ahhbiigh  he  do  liot  Arr  tve  there 
within  that  time.  -Loc^ievi  ^  {dm,  v. 
Thomas  bZ^. 


cotoieirJ. 
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1  auPT. 
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See  BAMK^avpi^,  5v  «,  7j  *^j 
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COMift^TMEMT. 

Set  BAtrmiup*,  5j  6,  7,  a. 


COMMON. 

£kePLXADINO,(LAW  &RsyEMUB),l,2. 

COAf^ETENCY. 

See  EviDSNCB,  1. 


COMPOSITION. 

See  Fraudulent  Aorebmbnt* 
Tithes,  5. 

CONCESSIT  SOLVERE. 

1.  The  action  by  conoeesU  mlwire 
in  Waki,  cannot  be  commeneed  by 
notice,  but  only  by  original,  PhUUps, 
Administratrix,  v.  Williams^        207 

2.  Where  an  attorney  in  IFaies 
de^vered  a  notice,  that  an  action  had 

1,  been  commenced,  to  a  bailiff,  tp  be 
f  eryed  iipon  the  defendant,  who  af- 
ter warda,  and  before  the  notice  was 
served,  paid  the  plaintiff  his  tdebt; 
and  the  attorney  afterwards  prpcoed- 
ed  by  conces$U  solvere,  to  reeover  the 
co^tai-^Held,  that  the  notioe  did.not 
operate  aa  the  legal  commencemewb  of 
the  action,  and  diat  the  paymeat.was 
in  time.  Hid. 

CONSTRUCTION.  .     \ 

See  Ankuxty.      -   >  ..•.••    .;  .'•<.  ; . 
Assistant  Overseer. 
Attork^  avd  CumnBy  I  >  2^  3, 4. 
AuoTiosr  Ddtt,  6,  fi.  t  • 

Bansjiuft,  1,2,  S* 

CBAifPBB.TT.  •     !      . 

.  CoAii  Act. 

;.  .DxSCEltT. 

(     Devise. 
Evidence,  2. 
Extent. 
Legacy  Duty. 
Limitation  of  Actions. 
Office. 

Pleading  (Law  &  Revenue),  3. 
Power,  S. 
WooLMBR  Forest. 

CONTRACT, 

See  Champsbtt. 

CONVEYANCE. 

See  Princifal  and  AoBNTr    - 
Practice  (Equity),  1«  ^. 
Vendor  and  PoRCHASEi^  2^. 
Voluntary  AoRSBiiBirYi  2< 


SB'i 


COSTS. 


DEFAMATION. 


COVENANT. 

See  Landlord  and  Tenant. 
Practice  (Equity),  18. 

CORPORATOR. 

See  Evidence,  I. 

COSTS. 

See  Attorney  and  Client,  2,  3,  4. 
Practice,  (Equity),  9,  13,  15. 

1.  Where  no  money  has  been  ad- 
vanced l^  the  client,  the  Court  will  not 
allow  costs  to  an  individual  conduct- 
injT  the  cause,  who  has  been  struck 
off  the  roll  of  the  Courts  of  King's 
Bench  and  Common  Pleas^  and,  by 
omitting  to  take  out  his  certi6cate  as 
such,  is  incapacitated  from  practising 
as  a  solicitor  of  the  Court  of  Chan- 
cery,  Young  V.  Dowlman,  24 

2.  On  the  hearing  of  a  cause,  the 
bill  was  dismissed  with  costs  as  against 
the  defendants,  such  costs  to  be  tax- 
ed, and,  when  taxed,  to  be  paid  by 
the  plaintiff.  Before  the  costs  were 
taxed  one  of  the  plaintiffs  died :  the 
Master  proceeded  with  the  taxation, 
and  made  his  certificate,  notwith- 
standing the  surviving  plaintiffs  ob- 
jected to  the  taxation,  on  the  ground 
that  the  suit  was  abated.  On  an  ap- 
plication to  quash  the  certificate,  the 
Court  held  that  the  proceedings  were 
regular.  Meredyth  and  two  Others 
V.  Hughes  and  Others,  188 

3.  A  certificate,  that  the  defendant 
was  churchwarden,  and  acted  by 
virtue  of  his  office,  to  entitle  him  to 
double  costs  under  the  stat.  7  Jac.  1, 
c.  5,  need  not  be  granted  immediate- 
ly afler  the  trial  of  the  cause.  Not' 
man  v.  Danger  and  Another,       203 

4.  Where  the  plaintiff  is  nonsuit- 
ed, the  Judge  before  whom  the  cause 
was  tried,  may,  after  an  interval  of 
four  years,  upon  an  affidavit  that  the 
defendant  was  within  the  provisions 
of  the  Stat.  7  Jac.  1,  c.  5,  grant  a  cer- 
tificate to  entitle  him  to  double  costs. 

Ibid. 


5.  Where  copies  of  deeds  or  other 
papers  are  furnished  by  either  party  to 
the  Judge  of  the  Court,  the  party  is 
not  entitled  to  the  costs  of  such  co- 
pies as  against  the  other  side,  but  they 
are  merely  personal  costs,  to  be  sus- 
tained by  the  party  furnishing  them, 
unless  there  be  a  fund  in  Court;  thi» 
being  in  accordance  with  the  practice 
in  the  Court  of  Chancery.  Bozon  v, 
Williams.  878 

6.  Where  the  plaintiff  obtained  a 
verdict,  and  the  Court  of  Exchequer 
arrested  the  judgment,  which  judg- 
ment was  reversed  by  the  Court  of 
Exchequer  Chamber: — Held,  that  the 
plaintiff  was  entitled  to  the  costs  of 
the  motion  in  arrest  of  judgmrat,  and 
that  such  costs  must  be  taxed  by  the 
officer  of  the  Court  of  Exchequer* 
Adams  v.  Meredew,  419 

DAMAGES. 

See  Landlord  and  Tenant,  1 . 

DEATH. 

See  Costs,  I. 

Executor  8c  Administrator,  I. 

DEBTOR  AND  CREDITOR. 

See  Devise,  1,  2. 

Fraudulent  A&reement. 
Practice,  (Equity),  17. 

DECLARATION. 
iS'e^  Practice,  (Law  &  Revenue),  3» 

DECREE. 
See  Practice,  (Equity),  14,  19. 

DEEDS. 

See  Attorney  and  Client,  1. 
Costs,  5. 
Mortgage,  1. 
Vendor  and  Purcitaser. 

DEFAMATION. 

See  Libel. 


DEVISE. 


DEVISE. 
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DEMURRER. 

See  Bakkrupt,  9. 

Landlord  &  Tenant,  2. 

DEPOSIT. 

See  Attorney  and  Client,  1. 
Mortgage^ 
Vendor  and  Purchaser. 

DESCENT. 

1.    Devise  to   trustees  and   their 
heirs^  during  the  life  of  Af.  P.,  in  trust, 
to  lay  out  the  rents,  &c.,  on  govern- 
ment securities,  to  accumulate  until  she 
shall  attain  twenty-one,  and  from  and 
after  she  shall  attain  that  age,  to  suf- 
fer her  to  receive  and  take  die  rents, 
issues,  and  profits  during  her  life,  not 
subject  to  the  control  of  any  husband 
with  whom  she  may  intermarry ;  her 
receipt  to  be  a  sufficient  discharge 
for  the  same;  and  from  and  afler  the 
decease  of  i(f.  P.,  to  the  heirs  of  the 
said  M,  P.,  for  ever: — Semhle^  that 
the  legal  estate  is  vested  in  the  trus- 
tees during  the  life  of  M.  P.,  and 
therefore,  diat  there  can  be  no  union, 
under  the  rule  in  Shellffs  case,  of  the 
legal  estate  in  remainder  to  the  heirs 
of  M.  P.,  with  the  preceding  estate 
for  life,  so  as  to  give  M.  P.  the  fee. 
Play  ford  v.  Hoare,  1 75 

ft.  Semhle — That  an  estate  for  life, 
executed  by  the  statute  of  uses,  can- 
not unite  with  a  legal  remainder  by 
the  rules  of  the  common  law.     Ibid. 

DEVISE. 

See  Descent. 

Joint  Tenants. 
Practice,  (EaoiTY),  9. 
Will. 

1.  A  testatrix  devised  certain  es- 
tates to  trustees  for  a  term  of  five  hun- 
dred years,  and,  subject  to  the  term, 
and  the  trusts  thereof  thereinafler  de- 
clared, she  devised  the  same  estates  to 
the  use  of  various  persons  successive- 


ly for  life ;  with  remainder  to  the  first 
and  other  sons  of  such  several  persons 
successively  in  tail  mail;    with  re- 
mainder to  the  daughters  of  such  se« 
veral  persons,  successively  in  tail  gen- 
eral;   with   remainders  over.     The 
trusts  of  the  five  hundred  years'  term 
were  declared  to  be,  that  the  trustees 
of  the  term  should,  out  of  the  rents 
and  profits  of  the  hereditaments  com- 
prised in  the  baid  term,  pay  the  se- 
veral annuities  mentioned  in  the  will, 
and,  subject  thereto,  should,  out  of 
the  residue  of  the  rents  and  profits  of 
the  premises  comprised  in  the  said 
term,  levy  and  raise  such  sums  of 
money,  not  exceeding  8,000/.  in  the 
whole,  as  should  be  necessary  to  pay 
and  satisfy  such  debts  or  sums  of  mo- 
ney as  might  be  due  and  owing  by 
her  late  husband,  or  by  herself,  either 
by  mortgage,  bond,  or  otherwise;  and 
all  which  she  directed  the  trustees  to 
pay,  satisfy,  and  discharge  out  of  the 
said  rents  and  profits,  in  such  manner 
and  form  as  they  should  think  fit,  and 
as  soon  as  conveniently  might  be  af- 
ter her   decease;     and   subject  and 
without  prejudice  to  the  several  trusts 
declared  of  the  said  term,  upon  trust 
to  pay  and  apply  the  residue  and 
overplus  of  the  net  rents,  issues,  and 
profits  of  the  premises  comprised  in 
the  said  five  hundred  years'  term, 
unto  the  person  or  persons  who,  for 
the  time  being,  should  be  next  enti- 
tled to  the  reversion  or  remainder  of 
the  premises,  expectant  on  the  said 
term,  under  the  limitations  thereinbe- 
fore contained: — Held^  that  it  was  a 
question  of  intention,  to  be  collected 
from  the  provisions  of  the  will,  whe- 
ther the  testatrix  meant  to  charge  the 
debts  upon  the.  corpus  of  the  estate, 
or  only  to  direct  the  payment  out  of 
the  annual  rents  and  profits ;  and,  up- 
on the  several  provisions, .  the  Court 
held,  that  the  testatrix  did  not  intend 
that  the  debts  should  be  raised  out  of 
the  corpu  of  the  estate,  but  only  that 
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DEVISE. 


'  the  vm^  aboidd  b^  disebarged  mil  of 
Vb^(luafoUAl.reRto  aad  pro6t«*  Heue- 
.  HgM  fL^d  Otberft  y.Lofd  ^ndpo^rand 
,Ptb/ijf8,.     ,  560 

}     ^  Thoiigh^  in  fav9itf  of  creditors, 
'  #Q/Q9Uft43oiiaider8  a  devise  ia  trust 
:  f^i^^ment  of  debts  out  of  rents  and 
I  i>^^.fl|8»  to  be  «(|iiivaleiic  to  a  devise  of 
^  ^  4slai^  itself  iu  trust  for  payn^nt 
I  i>f,4d^  jMid  will  diireet  tbe  esMite  to 
.^^lapld  for  tbal  puvfgmi  |^t»  i4^  has 
'Jbeen  in  cases  where  the  remainder- 
man was  either  tenant  in  fee  or  in  tail, 
ani;  tllereftire^^liable  to'pdy  f  he  debts 
sooner  or  later.  -  •  Ibid, 

$*  Devm  to  ^.  and  B.  and,  their 
heirs,  to  sell  and  dispose,  at  their  dis- 
^^ti9n,.Qf.all  the  tpstator's  right  in 
K{ng*t  SeJ'gmoor,  belonging  to  the 
manor  o£MoorRnch,  and  all  his  right 
in  Mooflificki  if  an  act  should  pass  for 
hiclosing  the  said  moor  within  twenty 
years,  and  to  jiitj*^^  proceeds  to  the 
several  persons  tnereio  mentioned. 
An  inclosure  act  passed  within  the 
twenty  years,' and  various  allotments 
lyer^  xpade  in  respect  of  the  tesmo^'s 
^At^st-^netd,  tttat  thfe  devf*/ Was 
in  the  nature  of  an  executory  devise, 
to  take  effeM  on- the  passing  of  the 
.  9^i  and,  that  under,  the  >d^^e,  the 
davisees.took  a  ouarter  par.t.of,  the 
money*  produced  by  tii^  liale  of  the 
:  allojUnents  in  Kiag'x  Sedgrnooff  M  re- 
'^ap^f^t  4)f  the  manor  of  Moqrltnch^  and 
the.  whole  of  the  proceeds  of  the  sale 
of  dlotments  in  respect  of  lands  in 
MootUmJu   Robert  Gardner  y,  Mary 

Lyd4m,     .  380 

•  4v  Under  a  bequest  of  stock  toy^. 
for  rrf<%  and  after  the  decease  of  A.^ 
torthe  testatpr'a  great  grand-children, 
share  and  share  alike,  if  they  were 
lioingat  thd  time  4/*  i^/«  death,  but, 
that  they  should  not  receive  any  part 
of  the  capiul  till  they  arrived  at 
twenty-one.  Bui  if  any  one,  or  all  of 
the  said  children  should  die  before 
they  arrived  at  the  age  of  twenty 'one 
years,  the  shares  or  part  of  those  so  dy- 


ENDOVTMfiNT. 

iDg  should  go  to  B.  vni  (^.,  share  aod 
share  alike: — HMfHtmtthe  attaining 
twenty-one  was  not  confined  to  the 
event  of  surviving  A,,  and,  therefore^ 
that  on  the  decease  of  one  of  the  chil- 
dren in  the  life-time  of  A.  under 
twenty-one,,  the  share  of  such  child 
passed  to  B.  and  C,  and  did  not  lapse 
so  as  to  go  to  the  testator's  residuary 
legatee.  GoodcHU  v*  Fenton^      481 

DISCOVERY. 
See  Landlord  and  Tenant,  1. 

DISMISSAL  OF  BILL. 

See  Costs,  2. 

Practice,  (EauiTv),  14. 

DISTRESS. 

1.  A„  by  indenture,  demised  to  B» 
a  certain  wharf,  adjoining  the  river 
Thames,  depcraied  by  abuttals,  to- 
gether with  all  ways,  paths,  passages, 
easements,  profits,  commodities,  and 
appurtenances  whatsoever  to  the  same 
belonging ;  it  was  found  by  a  special 
verdiim  that,  byr  thif  indenture,  the 
je»»chMBbw&*ise.of  the  land  of  the  river 
-  5rAam«i^«pp«iJ|^  lO|  ai^d  in  front  of,. 
the<whair4  Ij^tw^nbjgb  and  low  wa- 
,ter*<ldarki  aa  v^ellwhcn  covered  with 
wafer  SB  dry*  foi^  the  accommodation 
of  the  tenants  of  the  wharf,  va«^eows- 
ed  as  appurteoaitt:  to  the  wharf;  but» 
ihat'jlhe  land  itselfe  ;bciween  high  and 
low.  water-iiWki  jaraet^Qt demised: — 
Mgld^  diai  bacgeaof  JB.f  lymg  be- 
tween high  and  low  w/itcr-mark,  and 
attached  to  the  «»harf  by  ropes,  could 
Slot  bedistrt^in^icnr,  I'ent  of  the  de- 
mised premiaea,  io  arj^ear.  Capel  and 
Another  v».i^4l»«r^  amd.Others,  As- 
signees ol>/Qi>e«' and  Another,  Bank- 
rupts, 344 

ENDOWMENT.. 
See  Tmrt5,  1. 


\ 


EVIDENCE. 

ENROLMENT. 
See  AvKoiTT,  1. 

EQUITABLE  MORTGAGE. 
See  MoRTOAOs. 

ERROR. 
See  Costs,  6. 

.  ESCHEAT. 
Jtce  Practice,  (EauiTT),  18. 

ESTATE. 

See  Descent.   • 
Devise. 

ESTOPPEL. 
See  EviDBVCs,  2. 

P&BABINO,  (Law  &  Retbkub),  8. 

ESTREAT. 
See  Practice, (Law &  Revenue),  1 ,2. 

EVIDENCE. 

See  Baskrijpt,  5,  6, , 

Practice,  CEqiiuy)^  1,  3^  Il>  U. 
Tithes.  ,  ..    , 

1 .  A  member  of  aisorpomtion  ini«t 
a  competent  witness  t»  6iMtml  the 
claim  of  the  corpdration^  even  though 
he  release  hh  interesfC  m  tke  tvbjeet 
mdttei'  of  th^  mxiu  J)oi$  d.  Mscydr 
a!id  Burgesses  of  Skfff'erd  and  Ano- 
ther, V.  Tooth,        '  19 

2.  A  n  act  ofParHammit,  ©  Cfee*  4s  o. 
xx3t.,  to  enable  k  eompany  to  form  a 
rail-waj,  preseribed  the  fem  of  action 
against  the  pro|)rietoyft  foreallst  and 
enacted,  fhat  it  shonld  onyy  be  neeeo- 
aary  to  prove  that  the  defl^ndant  was 
a  proprietor,  and  that  the  calk  had 
been  made  tn  pursuance  of  th^  act; 
It  also  recited,  that  a  stim  of  money 
had  beeh  subscribed  by  the  •propri* 
etors,  under  a  contract  binding  thetir 
heirs :  wliereas,  in  fact,  that  sum  had 
not  been  subsoiibedi  a|id  no  contract 
under  aeal  had  been  executed  by  the 
proprietors: — Heli^  that  a  defendant 


EXTENT. 
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who,  with  a  knowledge  of  the  mis-re- 
cital, had  paid  previous  calh,  and 
acted  as  a  proprietor,  was  estopped 
from  questioning  the  validity  of  the 
act,  upon  the  ground  of  the  mis-re* 
eital;  and  that  it  was  not  incumbent 
upon  the  plaintiflb  to  shew  that  the 
defendant  had  executed  a  contract 
under  seal,  in  order  to  prove  that  be 
was  a  proprietor  within  the  meaning 
of  the  act.  The  Cromfwd  and  H%^ 
Peak  RaU'Wmy  Company^  v.  Laety^ 

80 

EXAMINATION  OF   WIT- 
NESSES. 
See  Practice,  (Eqditt),  3,  12. 

EXCEPTION  TO  MASTER'S 
REPORT. 

See  Practice,  (Equity),  7,  18. 

EXCISE. 

See  Extent.  , 

_  .  I        ■     ' 

Retail  Brewer. 

EXECUTOR  AND  ADMINIS- 
TRATOR. 
See  Legacy  Duty. 

1 . '  An  executor  who  has  assets  saffi« 
crent  for  that  purpose,  is  liable,  upon 
an  implied  promise,  to  pay  for  a  ib- 
neral  suitable  to  the  degree  of  his 
testator,  furnished  by  the  dtrectioiis 
of  a  third  person.  Roger i  v.  jPWce,  28 

2.  Executor  charged  with  interest 
on  dividends  of  stock  received  by 
him,  and  kept  at  his  banker's  with  his 
own  money  for  a  number  of  years, 
instead  of  being  invested  to  accumu- 
late.    Goodchild  v.  FenUm^  481 

EXECUTORY  DEVISE. 
See  Devise,  8. 

EXTENT. 

1.  Fixtures  demised  with  a  paper 
mill,  and  used  by  the  tenant  in  the 
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FRAUD. 


INDORSEMENT. 


manufacture  of  paper,  ave  not  liaUe 
to  be  seized  under  an  extent  for  du- 
ties upon  paper,  owing  by  tbe  tenant 
to  the  Crown,  as  utensils  for  the  mak- 
ing of  paper,  in  the  custody  of  the 
tenant  under  the  stat.  34  Geo.  3»  c^ 
20,  B.  %7n  The  AUomey^General  v. 
GMs  and  others,  (upon  an  Extent), 

FINE. 

See  Landlord  &  Tenant,  8. 
Practice,  (Equity),  19. 
Practice,  (Law  &  Revenue),  1,2. 
Voluntary  Agreement,  2. 

1 .  Where  a  fine  is  covenanted  to 
be  levied  to  certain  uses,  it  is  compe- 
tent to  the  parties,  whilst  it  is  direc- 
tory, to  vary  the  uses,  but  the  uses 
must  be  varied  by  all  the  parties,  and 
by  an  instrument  of  as  high  a  degree 
as  the  former,  and  the  fine  ought  to 
be  levied  to  the  same  conusee ;  and, 
therefore,  where  a  fine  covenanted  to 
be  levied  to  certain  uses  was  omitted 
to  be  levied,  and  several  years  after- 
wards a  fine  was  levied  by  the  same 
conusors  pursuant  to  a  deed  declaring 
other  uses,  and  to  a  different  conusee : 
— Held^  that  the  fine  operated  to  the 
uses  of  the  latter  deed,  and  not  of  the 
former.  Houghton  and  Others  v. 
Tate  and  Others,  486 

FIXTURES. 
See  Extent. 

FORFEITURE. 

See  Extent. 

Landlord  &  Tenant,  3. 

FRAUD. 

See  Voluntary  Agreement. 
Fraudulent  Agreement. 

FRAUDULENT  AGREEMENT. 

See  Voluntary  Agreement. 

1 .  A  creditor,  in  respect  of  two  de- 
m«ids,  seiaed  the  goods  of  B*  his 
debtor,  under  an  execution  for  one  of 


the  two  debts,  and  afterwards,  at  a 
meeting  of  some  of  the  creditors  of 
^.,  when  a  composition  was  proposed, 
declared  that  he  would  not  agree  to 
the  composition,  unless  the  debt  for 
which  the  goods  had  been  seized^ 
were  secured  to  him;  C,  who  was 
not  a  creditor,  guaranteed  the  debt, 
and  A.  witlidrew  his  execution,  and 
signed  the  composition  deed : — Held^ 
that  the  bargain  was  a  fraud  upon  the 
rest  of  the  creditors,  and  void.  Cole^ 
man  v.  Waller^  212 

FUNERAL. 
See  Executor  &  Administrator,  1  • 

FURTHER  CHARGE. 
See  Annuity,  1. 

GUARANTEE. 

See  Fraudulent  Agreement. 

HEIR. 

See  Practice,  (Equity),  9. 

HIGHWAY. 
See  TuRNPiXB. 

HUSBAND  AND  WIFE. 

See  Legacy  Duty,  4. 

Practice,  (Equity),  1 9. 
Voluntary  Agreement,  2. 

ILLEGAL  AGREEMENT. 

See  Fraudulent  Agreement. 
Policy  of  Trade. 
Practice,  (Equity),  2. 

ILLEGAL  CONSIDERATION. 

See  Fraudulent  Agreement. 
Practice,  (Equity),  2. 

IMPERTINENCE. 
See  Practice,  (Equity),  4. 

INCLOSURE. 
See  WooLMER  Forest. 

INDORSEMENT. 
See  Bills  and  Notes. 


JUDGMENT, 


LANDLORD  &  TENANT.  589 


INFANT. 

See  PaiHciPAL  and  Agent. 

INNUENDO. 

See  Libel. 

INJUNCTION. 

See  Practice,  (Equity),  5,  6,  16. 

INSOLVENT  COURT. 

See  Attorney  and  Client,  4. 

INTEREST. 

See  Evidence,  1 . 

Executor  &  Administrator,  2. 
Legacy  Duty,  2,  3. 
Practice,  (Equity),  17. 

INTERROGATORIES. 
See  Practice,  (Equity),  12, 

ISSUE. 
See  Practice,  (Equity),  8,  9,  \5. 

JOINT  TENANT. 

1.  Where  the  residue  of  re«l  and 
persoiial  estates  were  devised  by  a 
testator  to  his  two  sons  as  joint  ten- 
ttits,  and  the  two.  sons,  after  the  fa- 
ther's decease,  and  during  the  period 
of  twenty  years,  carried  on  the  busi- 
ness of  farmers  with  such  estates,  and 
kept  the  monies  arising  therefrom  in 
one  common  stpck«  and  with  part  of 
such  monies  purchased  other  estates 
in  the  name  of  one  of  them,  but  never 
in  any  manner  entered  into  any  agree- 
ment respecting  such  farming  busi- 
nes^y  or  ever  accounted  wi^h  each 
oilier: — It  was  held,  under  the  cir- 
cumstances, that  they  continued,  at 
t}ie  death,  of  one  of  them,  joint  tenants 
of  all  the  property  tliat  passed  by  the 
will  of  their  father,  but  were  tenants 
in  common  of  the  after-purchased  es- 
tates*  Morris  v.  Barrett^  384 

JUDGMENT. 

Se^  Practice,  (Equity),  1 7. 

l^JQCOONIZANCB,  1. 


LANDLORD  &  TENANT. 

See  Distress. 
Extent. 

1.  By  an  indenture,  a  fkrm  and 
lands  were  demised  to  a  tenant  at  a 
yearly  rent,  and  also  under  and  sub* 
ject  to  certain  yearly  payments,  in 
case  the  tenant  should  not  crop,  ma- 
nure, and  manage  the  farm,  in  manner 
therein  specified  and  covenanted ;  and 
also  in  case  the  tenant,  in  the  last 
three  years  of  the  term,  should  sow 
more  than  seventy  acres  of  clover  in 
one  year,  the  additional  rent  of  I0/« 
an  acre  for  every  acre  above  seventy 
acres,  for  the  residue  of  the  term : — 
Held,  that  the  additional  rents  were 
in  the  nature  of  liquidated  damages, 
and  not  of  penalties ;  and  thereforCi 
on  a  bill  filed  by  the  landlord  for  a 
discovery  of  breaches  of  the  cove- 
nants in  aid  of  an  action  at  law,  a  plea 
that  the  discovery  might  subject  the 
tenant  to  penalties,  was  over>mled. 
Jones  v.  Green,  298 

2.  In  a  lease,  the  lessor  covenant* 
ed,  at  any  time  thereinafter  during 
the  term,  to  cause  any  quantity  of 
square  oak  wood  to  be  set  out  within 
some  part  of  the  lands  or  grounds 
then  belonging  to  the  lessor,  as  should 
be  wanted  for  the  benefit  of  the  les- 
see, and  to  be  used  in  the  buildings 
intended  to  be  made  on  the  de- 
mised premises ;  and  the  lessee  co- 
venanted to  pay,  and  allow  to  the  les- 
sor, interest  for  the  total  amount  or 
value  thereof,  after  the  rate  of  4iL  per 
cent,  on  the  value,  and  so  in  propor- 
tion for  a  greater  or  less  quantity. 
Bill  by  assignees  of  the  lease  for  an 
account  of  what  was  due  under  that 
covenant,  and  for  an  injunction  to  re- 
strain an  action  brought  for  a  breach 
of  it.  A  demurrer,  for  want  of  equity, 
was  over-ruled.  Pearson  and  Others 
V.  Hoghton,  Bart.  ^  413 

S,  Lease  to  A.,  for  a  term  of  years, 
at  a  yearly  rent,  and  under  and  sub- 


I^PAPV. 


je^t  to  the  pKjment,  «t  stipttbted 
.  pertodjl  Juring  the  term,  of  certain 


paxjifrfm^  4''b  iptcrt^  n>.aV  the  pre- 
mises deraisqa  (o  ji.  by  the  lea^e,  and 
no^  nsTgiied'liy  him  to  B.  Afler  this 
putcfaaK.bv.jC'.,.  one  pf  iJ^e  gj-oas 
riuiin  OT  nnes  liecame  due,  but  waa 
■mf  pn^'aMlna  proportioit  of  h  was 
demanded  by  C,  from,  or  vas  paid 
Uf  B.-*irtU,  thM  the  dohUe  ct/a- 
racter  filled  by  A.  relieved  B.  from 
the  strict  ^I^hnanoo  of  the  cove- 
nant, and  that  the  nop -payment  by  £. 
of  a  proportion  of  the  gross  sum  or 
fine  was  not,  ^^^v  the  circumstances, 
a  refusal  to  pay,  or  such  a  breach  of 
tlie  covenant,  as  to  deprive  B.  of  his 
claim  to  a  renewed  lea«e  of  the  pro- 
perty assigned  to  him.  And  a  de- 
murrer for  want  of  eqni^  was  over- 
ruled. Stalham  v.  The  Trustees  of 
the  Livtrpool  -Daakt,  565 


LEASE. 
See  Lam^lomi  &  Tekamt. 


See  Devi  SB,  4. 
Lboaci  Dvrr, 


LEOAC¥  DVTV. 

LEGACY  DUTY. 

1.  The  forgiveness  of  a  bond  debt 
by  will  ii  s  legacy,  and  as  such  is  b- 
able  to  the  payment  of  legacy  duty. 
The  Atloney-Otneral  v.  Holbrook 
and  Another,  114 

2.  But  where  a  apectfic  sum  is  be- 
queathed, or  a  specillc  debt  forgiven, 
which  is  known  and  ascertained  at  the 
time  of  the  testator's  death,  legacy 
duty  B  not  payable  npon  Ae  ImerMt 
accruing  m  respect  of  such  <Mrt  or 
sum  of  money,  between  the  tine  ^f 
such  d^atb  and.  the  period  when  the 
executors  dose  their  account*.   Itid. 

S.  The  obligee  of  a  bond,  lUler  the 
death  of  the  principal  therein,  but  dur- 
ing the  life  of  the  surety,  who  was  his 
brodier,  made  hia  willi  oooHidnglbe 
ioUowi&g  directions  relative  W  the 
bond: — "  I  hewby  foreive  Ae  boiri 
(Uiw,  both  principd'and  nttMOt,  ifee 
to  me,  and  catered  into  by  J,  W.  tad 
my  btothn'  /.  H.,  with  and  ioi  Hm, 
Sat  the'<Baid<>/i'fl^.'''t)«ying  we-lhe 
princifM  auid  of  400(U.  and  intertat, 
M  4^  pcrnRIi  &c;  aaddo  order  the 
•aidkoodr  aimy  dcoeaae,  to  be  de- 
lifW«d  iiptad'csnpell6d."  Theia- 
OsrasC  upoH'ttw'  bond  waa  paid  op  to 
tho'deMli  6f-ib»  taatvior,  whom  hit 
brothersurvived:— /feU.tfaaUfaiwns 
a  l^cy  whereon,  legacy  dnty  wu 
payable  by  /.  H,,  testator's  brother, 
but  upon  the  prmctpal  ti»i»' tidyi  and 
not  in  r«*pect-oflnt*r««a«ttiingsnb- 
aequent  to  the  testator's  death.  IM- 

♦.  A  be^uebt  ofi »  "fitmiBB,  of 
whWever  it  may  consist,  suah  money 
aa  arises  from  it  to  be  invested  in  the 
public  funds,  the  interest  to  be  sp- 
wopEiated  to  the  testator's  son  SM 
his  wiTe,  (a  strsnger  in  bloody  toi 
their  lives,  with .  reuiaindeT  to  (he 
grandchildren  of  the  testator,  in  equal 
proportions,"  is  liable  to  l«g^  4>'V> 
to  be  calculated  at  the  rate  of  iL  pir 
cenf.for  the  aon^  moiety,  and  IQLper 
cent,  for  Uut  of  the  wife,'  ufpa  the 


LIMITATION  OP  ACTIONS. 

principle  chat  the  son  and  his  wife 
each  udce  a  life-interest  in  one  moiety 
pf  the  income  of  the  residue.  Au 
tomey"  General  v.  Burme^  dd  1 

5m  A  bequest  to  the  poor  of  the 

Crish  of  A,,  of  bOl,  per  annum^  to  be 
d  out  at  Chrisinuu  in  bread,  and 
distributed  by  the  minister,  &e,»  to 
the  most  needy  objects  in  the  parish, 
is  liable  to  the  legacy  duty  at  the  rftte 
of  .10/.  per  cent.,  payable  ruyon  .ihe 
yrhoifi  stuxL  In  the  Master. of  the 
Qbarkyof  Joseph  Fran/Uyh  ^     .<M4 

LESSOR  &  LESSfefi^. ;/ 

LIBEL. 

\:  h-  Itiaaotionable^  without  the oidtof 
prefiutory  averment  in  the  declavaiion, 
<o  write  of  a  magistrate,  that,  ^'as 
olniriBatt  of  a  finanoe  ts^oinitttee^  he 
Midited  acoovmtBiGootaJoin^  ilems  of 
i^ardftof  l^tOOjOLfhr  tlm  nonriiial 
pnipeae  of  Airniahing^lodginga*  plaie, 
&e,  fot  the  JudgeS)|;  but  iMA.  ef- 
penditure  ,v«aa:.in.  sealttx^  to>  tfii^d  ac- 
commodation fidt  ther  Hiagistcilds^as 
the  Sheriff  a]M^aya  foiMKl  (^heiiMg^ 
suitable  lodgingai'iitithidutjpifytitiiig^iile 
county  to  aagr  expetise/'  Adttnm^r. 


V  -.1 


LIEN; ' 


Tt 
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/limitatk)n  0*^CTIO]*S. 

1.  y/.,  wlio  waft  entitled,  by  act  of 
Parliament,  to  all  the  surplus  water, 
and  such  as  was  not  necessary  for  the 
purposes  of  a  canal,  bfbughtan  Action 
against  the  Canal  Company  for  an  il- 
legal abstraction  of  water,  and  alleged 
m  his  declaration  coritimimg  acts  of 
cotntnisstori  nud' omission  from  an  an- 
tecedent period,  by  which  he  was  de- 
prived i6f  the  water  for  bfne  weeks  in 
the   year   1825,  and   for  seventeen 


MOliTGAGe.  *9I 

weeks  in  thV  yfeai:  l'826 :— //eW, 
that  the  Comjpany  were  within  the 
protection  of  the  Kmitatioh  claus^  of 
the  statute  90  Geo.  8^  c.  8JS,  d.  7^, 
which  enacts  that  any  action  for  any 
thing  done  in  pursuance  of  the  act, 
shall  be  brought  within  six  calendar 
months  next  after  tlie  fact  cofkmiiied^ 
unless  there  be  a  continuation  of  d^- 
niag^ ;  and'also,  tliat  there  was  ho  con- 
tinuation of  damage,    inasmuch  ks 

"thei^e  Was  a  cessation  of  injury,  il- 
thbu^h'tfae  6ause  from  which  the  Inju- 
ry proceeded  wiais  continuing.  Btake* 
mare  r.'  The  Glamorgdnshire  Caval 
Cdmpanjff  ■      160 

^  j^.Qtt^r^,  "Whether  accft  of  o^irfoM 
would  be  within  the  linutation  clause. 

LIQUIDATED   DAMACto; : 

See  LMtDLORD  8r  Tenant,  tl ' 

;    MASTER,  ^tVmi^%^'M 
.M^MQSANPA)  1,  ^7v.  4m  5^. 
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METER. 

See  Co  At  Act. 


1.: 
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MIS-RECITAL. 
Ste  EvtDKlccS)  f. 

MODUS. 

See  Tithe,  2,  3. 

MORTGAGE. 

See  AtJcTiON  DutyI  '  ' 
Vendor  &  Purchaser. 

1.  A  mere  deppfiit^af  deeds,  even 
without  a  word,  may  constitute  an 
equitable  mortgage,  but  it'  can  only 
occur,  as  against  strangers,  in  cases 
where  the  possession  of  the  title  deeds 
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PENALTY. 


can  be  amounted  for  in  no  other  man- 
ner, except  from  their  having  been 
deposited  by  way  of  equitable  -mort- 
gage, or  the  holder  being  otherwise  a 
stranger  to  the  title  and  to  the  lands. 
Bozon  and  Another  v.  fViliiams  and 
Others,  1 50 

NEW  TRIAL. 
See  P&ACTics,  (Eauirr),  8,  15. 

OFFICE. 

1*  The  office  of  clerk  to  the  de- 
puty registrar  in  the  Prerogative 
Court  of  Canterbury  is  not  an  office 
connected  with  the  administration  of 
jtistice,  within  the  meaning  of  the 
statute 5&  6  Edw.  6,  c.  16,  so  as  to 
prevent  its  being  aliened  or  charged. 
Nor  is  an  alienation  of  or  charge  on 
the  profits  of  the  office,  contrary  to 
the  policy  of  the  law,  restricting  the 
alienation  of  the  income  of  a  public 
officer.  Tkdmas  Aston,  and  Philip 
Hurdf  plaintiffs;  Charles  Gnnnnell, 
and  John  Askerv^  defendants.        136 

OFFICER. 

See  Office. 

Bankrupt,  4. 

OVERSEER. 

See  Assistant  Overseer. 

PAPER. 
See  Extent. 

PARTNERS. 

See  Joint  Tenants. 

Practice,  (Equity),  6. 

PAYMENT. 

See  Concessit  Solvere. 

Statute  of  Limitations. 

PENALTY. 

See  Asssitant  Overseer. 
Coal  Act. 
Landlord  &  Tenant,  1. 


PLEADING. 

PERFORMANCE. 

See  Pleading,  (Law  &  Revenue),  3. 
Practice,  (Equity),  1 8. 

PLEADING,  (EQUITY). 
See  Landlord  &  Tenant. 

PLEADING,  (Law  k  Revenue). 

See  Libel. 

1.  In  pleading  a  right  of  common 
by  prescription,  the  defendant  must 
•hew  a  seisin  in  fee  of  the  land  in  re- 
spect of  which  he  claims,  and  pre- 
scribe in  the  que  estate  for  the  right. 
The  Attorney-General  v.  Gauntlett, 

93 

2.  Where  a  defendant  justified  un- 
der a  right  of  common  of  pasture,  by 
shewing  a  demise  from  a  freeholder 
for  life  of  the  land  in  respect  of  which 
he  claimed,  and  averred  that  he,  the 
defendant,  and  all  those  whose  estate 
he  then  had,  and  his  landlord,  from 
time,  &c.,  had  common  of  pasture  in 
respect  of  the  demised  premises:-— 
Held,  upon  demurrer,  that  the  plea 
was  bad.  IMt. 

3.  A*,  with  B,  and  C,  his  sureties, 
entered  into  a  bond  to  Z).,  the  condi- 
tion of  which,  after  reciting  that  A. 
was  seised  in  tail  of  an  estateof  which 
he  had  covenanted  to  suffer  a  reco- 
very at  a  future  day,  to  enure  to  the 
use  of  Z).  in  fee,  was,  that  the  bond 
should  be  void,  if  the  recovery  should 
be  suffered  '*  so  and  in  such  manner 
as  that,  under  and  by  virtue  thereof, 
the  estate  should  be  vested  in  Z).  for 
ever :"  the  recovery  was  duly  suffer- 
ed, but  A,  being  seised  for  life  only/* 
D.  brought  an  action  upon  the  bond, 
to  which  one  of  the  sureties  pleaded, 
that,  if  A,  had  becfn  seised  in  tail,  the 
recovery  was  suffered  so  as  to  vest 
the  estate  in  Z).  in  fee: — Held,  that 
this  plea  was  bad,  because,  the  reci- 
tal in  the  condition  did  not  estop  Z). 
from  disputing  that  A.  was  seised  in 
tail,  nor  release  the  surety  from  his 


POWER. 


POLICY  OF  TRADE.    59S 


obligation,  it  being  tbe  intention  of 
tbe  praties,  that  D.  should  have  an 
estate  in  fee.  Edmardsy,Brt>wn^  Hnr^ 
rieSf  and  Stephens,  423 

4.  A  declaration  for  penalties  un* 
der  the  statute  17  Geo.  2,  c.  3,  allege 
^  that  the  defendant  was  an  assistant 
overseer,  that  a  rate  was  duly  made 
&c.,  and  that  the  plaintiff,  an  inhabit* 
unt,  fire,  at  a  reasonable  time,  de- 
manded an  inspection  of  the  rate,  and 
tendered  Is.;  and  that,  although  the 
defendant,  as  such  assistant  overseer, 
bad  the  rate  in  his  possession,  be  re- 
fused to  produce  it;  whereby,  &c. : — 
Heldf  after  verdict,  that  it  was  suffi- 
dent,  because  the  allegation,  that  tbe 
defendant  was  an  assistant  overseer, 
could  only  be  proved  by  tbe  produc- 
tion of  his  appointment,  in  which  his 
duties  must  be  specified ;  and  unless 
*  it  bad  appeared,  from  tbe  appoint- 
ment, that  be  bad  a  general  authority 
to  take  care  of  tbe  poor,  or  a  limited 
authority  to  have  the  legal  custody  of 
the  rate,  the  Judge  would  have  di- 
rected the  Jury  to  find  a  verdict  for 
tbe  defendant.     Edwards  v.  Bennett, 

458 

POOR. 

See  Assistant  Oybrsebr. 
Leoaot  Duty,  5. 

PORTIONIST. 
See  Tithes,  1  • 

POWER. 

1.  A.  having  been  indebted  to  tbe 
estate  of  B.  in  a  sum  of  money,  but 
from  which  he  had  been  discharged 
under  a  commission  of  bankrupt,  vo- 
luntarily executed  to  C,  tbe  widow 
9f  B.,  a  bond  for  the  payment  of  part 
of  such  debt,  for  the  use  of  herself  and 
children,  but  at  her  disposal.  Two 
years  afterwards,  A.  executed  to  C. 
another  bond  for  the  payment  of  the 
remainder  of  sudi  debt,  for  the  use 
and  beneJUof  herself  and  children  only  t 


in  what  proportions  eanong  the  iaUer 
she  may  think  proper  to  direct,  but  for 
no  other  use,  purpose,  cfr  intent  what^ 
eoever: — Held,  that  the  widow  took 
a  life  interest  in  the  money  secured 
by  tbe  bonds,  and  that  the  principal, 
after  her  decease,  became  payable 
among  the  children,  in  such  manner, 
and  in  such  proportions,  as  she  should 
direct;  and  the  widow  having  made 
an  exclusive  appointment  in  favour  of 
two  of  her  children,  it  was  held  that 
aacb  appointment  was  void,  and  that 
all  the  children  took  aa  tenants  in 
common.  Fowler  and  Another  ▼• 
Hunter  and  Another,  ^06 

2.  I'bough,  generally  speaking,  an 
'instrument  must  be  construed  by  the 

provisions  contained  in  it,  and  not  by 
any  thing  dehors,  yet,  under  the  cir- 
cumstances of  this  case : — Held,  that 
the  Court  might  call  the  language  of 
the  second  bond  in  to  aid  in  constru- 
ing the  effect  of  the  first.  Ibid. 

3.  Where  there  is  a  general  power 
of  appointment  among  children,  and 
the  appointment  from  any  circum- 
stance becomes  void,  the  children 
take  as  tenants  in  common.        Ibid» 

POLICY  OF  TRADE. 

1.  An  agreement  between  three 
persons  carrying  on  the  trade  of  trunk 
and  box  makers,  and  travelling,  by 
themselves  and  their  servants,  into 
various  parts  of  England,  to  vend 
trunks  and  boxes,  to  divide,  and  not 
interfere  with  certain  districts  of  the 
several  cities,  boroughs,  towns,  and 
villages,  as  set  forth  by  them  on 
Bowles's  Post-map  of  England;  and 
that  each,  during  his  life,  by  himself, 
and  bis  agents  duly  authorized,  shall 
travel  into,  to  sell  trunks  and  boxes 
in  his  way  of  business,  without  any 
interruption  whatsoever,  by  either  of 
the  other  two,  during  their  joint  lives, 
in  certain  cities,  buroughs,  towns,  and 
villages,  and  not  to  suffer  any  goods 
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ViK  6»b  said  trader  to  be  manufactured  at 
their  respective  shops  or  warehouses, 
or  to  be  sent  from  their  respective 
shops,  houses,  or  warehouses,  or  from 
any  other  place,  for  the  purpose  of 
\>eing  sold  or  disposed  of.  on  the 
ground  to  be.  traxdled  by  the  other 
parties  tliereto;  and  not  to  aid  or  as* 
sist  any  person  to  oppose  all,  or  any^ 
and  eidier  of  the  parties;  and, pot. to 
purchase  any  tea  chest  or  chests^  black 
or  green,  at  a  higher  price  than  6d,  or 
8dL  each  in  Oxford; .  and  in  ^case,  at 
any  time^  during  their  joint  lives,  any 
person  or. persons  shall  set  up  and 
oppose  any  or  either  of  the  parties,  to 
meet  together,  andente^into  such  jnu- 
tual  agreement,  to  the  intent  therein 
agreed  to,  as  shall  be  beneficial  to  the 
mutual  interests  of  the  parties;  it  be- 
ing declared  to  be  their  intentions 
not  to  do  any  act  prejudicial  to  the 
interests  of  each  other,  but  to  aid  and 
assist  each  other  in  their  said  trade 
and  business,  to  the  utmost  of  their 
power,  does  not  operate  in  general  re« 
straint  of  trade,  and,  as  an  agreement 
contemplating  a  partial  restraint  only, 
is  founded  on  a  sufficient. and  valid 
consideration.  Therefore,  counts  set- 
ting forth  the  same,  and  averring,  by 
way  of  breaches,  that  the  defendant 
travelled  into  the  districts  of  the 
plaintiff,  and  sold  boxes  therein: — 
Held  good,  on  general  demurrer. 
Wickens  v.  Evan$,  31 8 

PRACTICE,  (Equity). 
*See  Affidavit. 

Attorney  and  Client,  1. 

Bankrupt,  9. 

Costs,  2,  5. 

Devise,  2. 

Executor  &  Administrator,  2. 

Power,  2. 

Voluntary  Agreement. 

1.  Bill  for  the  conveyance  of  an 
estate,  alleged  by  the  plaintiff  to  have 
been  purchased  and  paid  for  by  him, 


PRACTICE. 

and  to  have  been  conveyed  to  an 
ancestor  of  the  defendant,  as  a  trus- 
tee for  the  plaintiff,  dismissed,  but 
without  costs;  there  being  no  written 
agreement  or  declaration  of  trust, 
signed  by  the  defendant's  ancestor, 
and  no  actual^  evidence  of  the  pay- 
meQt  of  UiQ  pnrchase-money  by  the 
plaintiff;  though- there  was  evidence 
pf  .cpnstant  possession  by  the  plain- 
tiff, and  of  conversations  in  which  the 
defendant's  ancestor  had  stated  that 
the  plaintiff  had  purchased  the  pro- 
perty in  his  name,  with  a  view  of  giv- 
ing him  a  vote  for  the  county ;  this 
evidence  was,  however,  rather  contra- 
dictory. John  Groves  v.  Levi  Groves^ 

163 

2.  Semble: — That  this  Court  will 
not  assist  a  party  in  getting  back  an 
estate  conveyed  by  him  for  an  ill^al 
purpose;  as,  to  enable  the  grantee 
to  vote  at  an  election,  or  to  sit  in 
Parliament,  even  though  it  has  not 
been  used  for  the  illegal  purpose. 

Ibid. 

S*  Qua^e,  Whether  an  order  to 
examine  a  witness  de  bene  esse  in  a  suit 
merely  to  perpetuate  testimony,  and 
hot  for  relief,  can  regularly  be  obtain- 
ed before  answer,  or  without  notice  to 
the  other  side.  Ellis  v.  Sinclair^  1 82 

4.  By  the  practice  of  the  Court,  the 
plaintiff  is  at  liberty  to  refer  an  an- 
swer for  impertinence  at  any  time  be- 
fore replication.  But  semble,  that 
for  the  future  this  is  not  to  be  under- 
stood as  a  general  rule.  Thomas  v. 
Jonesj,  184 

5.  According  to  the  practice  of  this 
Court,  an  answer  filed  (it  any  time  be- 
fore the  sitting  pf  the  Court,  may  be 
shewn  as  cause  against  a  motion  to 
extend  the  common  injunction  to  stay 
trial.  Snede  v.  Crewdson^  1 86 

6.  A  bil I  was  filed  against  two  jpart- 
ners,  for  an  account,  and  an  injunc- 
tion to  restrain  proceedings  at  law 
commenced  by  them  against  the  pUun- 
tiff,  and  the  common  injunction  was 
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obtained  for  want  of  answer.  An 
answer  having  been  put  in,  exceptions 
were  taken,  some  of  wliich  were  al- 
lowed. One  of  the  partners,  who  was 
resident  in  England^  filed  a  further 
answer,  admitting  the  facts  stated  in 
the  bill  on  which  the  exceptions  were 
founded ;  but  the  other  partner,  being 
abroad,  did  not  put  in  a  further  an- 
swer. The  defendant,  who  had  filed 
^  further  answer,  moved  to  dissolve 
the  injunction,  on  the  ground  that  he 
had  admitted  the  facts  covered  by 
the  exceptions,  and  that,  even  if  his 
answer  did  not  bind  his  partner,  yet 
the  plaintiff  could  not  obtain  from  the 
other  defendant  more  than  the  same 
admission  of  the  facts  charged  by  him ; 
which,  it  was  insisted,  did  not  entitle 
him  to  an  injunction.  The  Court.re- 
fused  the  application,  the  other  de- 
fendant not  having  answered.  Prince 
y.  Haydn  and  Timmins,  1 90 

7.  Where,  in  taking  an  account  of 
various  dealings  and  transactions  be- 
tween a  client  and  his  attorney,  ex- 
tending over  a  long  period  of  time, 
and  the  subject  of  protracted  litiga- 
tion, prolonged  and  increased  by  va- 
rious appeals  to  the  House  of  Lords, 
the  Master  ultimately  made  his  gen- 
eral report  of  the  balance  due  on  the 
account ;  and,  on  the  hearing  of  the 
cause  for  further  directions,  it  appear- 
ed to  the  Court  that  the  Master  had 
irfade  the  report  without  reference  to 
an  exception  to  a  separate  report, 
which  bad  been  allowed  by  the  Court 
and  confirmed  by  the  House  of  Lords, 
and  without  reference  to  certain  other 
orders,  which,  it  was  considered,  laid 
down  a  principle  on  which  the  account 
was  to  be  taken ;  the  Court,  of  its 
own  accord,  referred  it  back  to  the 
Master  to  review  his  report,  having 
reference  to  such  exceptions  and  or- 
ders. And  the  Master  having  after- 
wards made  his  report  with  reference 
to  the  exceptions  and .  orders  accord- 
ingly, but  which  was  totally  different 
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from  his  former  report;  the  Court 
confirmed  it,  over-ruling  exceptions. 
Lefues  v.  Morgan,  230 

*  8.  New  trial  of  an  issue  directed  in 
a  tithe  suit,  it  appearing  that  the  ver- 
dict had  been  obtained  by  surprise, 
and  against  the  opinion  of  the  'learn- 
ed Judge  who  tried  it,  the  verdict 
being  also  contrary  to  the  opinion  of 
the  Equity  Judge.  Willis  v.  Farrer 
and  Others,  S04 

9.  An  heir-at-law,  questioning  the 
sanity  of  his  ancestor,  is  entitled  to 
an  issue  devisavit  vel  non,  and,  if  he 
fails  in  the  issue,  will  not  be  compel- 
led to  {)ay  costs,  if  the  circumstances 
justified  him  in  trying  the  issue;  but 
costs  will  not  be  allowed  to  him. 
Smith  and  Another  v.  Dearmer  and 
Others,  278 

10.  This  Court  does  not  direct  a 
case  for  the  opinion  of  a  Court  of  law, 
as  the  Court  of  Chancery  does,  but 
only  directs  the  matter  to  be  heard 
before  the  full  Court.  Qaskell  v. 
OasMl,  905 

11.  Where,  on  the  hearing  of  the 
cause,  the  Court  held,  that  there  was 
not  sufficient  evidence  of  the  insolven- 
cy of  a  person  within  the  meaning  of 
the  Bankrupt  Act,  6  Geo.  4,  c.  If^,  s. 
75,  so  as  to  fender  void  a  settlement 
executed  by  him;  and  the  plaintiff 
afterwards  discovered  further  evi- 
dence of  the  insolvency,  which,  rely- 
ing on  the  former  evidence  being  suf- 
ficient, he  did  not  obtain  before  the 
hearing,  though  he  might  have  done 
so;  the  Court  refused  to  grant  a  re- 
hearing, the  petition  not  being  pre- 
sented within  six  months  from  the 
date  of  the  decree,  according  to  the 
general  order;  the  Court  also  consi- 
dering, that  the  new  evidence  could 
not  be  received  without  allowing  other 
evidence  in  explanation  of,  or  contra- 
diction to  it.    CuUen  v.  Sanger,  374 

1 2.  Permission  given  to  exhibit  an 
interrogatory  after  publication  passed, 
to  prove  the  antiquity  of  the  hand  - 
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writing  in  a  book  preserved  in  the  f 
British  Museum,  Lord  KentingUm  ▼. 
Pugh,  378 

1 3.  Motion  for  leave  to  except  to 
tlie  Master's  certificate  of  the  taxation 
of  cosu  refused.  The  proper  course 
is  to  petition,  that  the  Master  may  re- 
view his  taxation.   Bozan  v.  WilUamSf 

S7S 

14.  Where,  on  the  hearing  of  the 
cause,  the  suit  is  decreed  to  be  dis- 
missed, it  has  been  the  practice  in  this 
Court  for  the  decree  containing  the 
pleadings  to  be  drawn  at  full  length, 
whilst,  in  Chancery,  a  short  order  of 
dismissal  is  usually  drawn  up..  Me^ 
morandum — ^The  practice  proposed  to 
be  altered  for  the  future.  Ibid, 

15.  Motion  to  postpone  the  new 
trial  of  an  issue  in  a  tithe  suit  from 
the  Summer  to  the  Spring  Assizes,  on 
the  ground,  that  the  application  for 
the  new  trial  of  the  issue,  and  the  de» 
cision  of  the 'Judge  granting  a  new 
trial,  in  which  he  stated  the  verdict 
on  the  first  trial  to  be  against  the 
opinion  of  himself  and  the  learned 
Judge  who  tried  it,  had  been  publish* 
ed  in  the  newspapers,  and  was  likely 
to  influence  the  Jury,  especially  as  it 
was  to  be  tried  by  the  same  Judge, 
refused  with  costs.    Willis  v.  Farrer^ 

381 

1 6.  The  common  injunction  to  stay 
proceedings  at  law  cannot  be  extend- 
ed to  stay  trial  after  an  order  to 
amend.   Brawn  v.  Reina^  389 

17.  Interest  is  not  allowed  on  a  judg- 
ment, except  under  special  circum- 
stances, and  where  there  is  no  impu- 
tation on  the  creditor;  and,  there- 
fore, interest  was  refused  on  a  judg- 
ment, where  the  creditor,  being  also 
mortgagee,  bad  been  in  the  receipt  of 
the  rents  and  profiu  of  the  mortgag- 
ed estates;  and  the  propriety  of  his 
conduct  was  questioned  with  respect 
to  the  manner  in  which  he  had  be- 
come such  mortgagee,  and  with  re- 
spect to  his  accounts,  both  as  such 


mortgagee,  and  also  as  solicitor,  agent, 
and  steward,  to  the  mortgagor.  Lewes 
V.  Morgan^  394 

1 8.  Bill  f<^  the  specific  perform- 
ance of  a  covenant,  by  which  the  de- 
fendants engaged,  within  two  years, 
to  procure  the  heir-at-law  of  ^.  B,  to 
convey  certain  lands  to  the  plaintiflb, 
or,  within  the  same  period,  to  prefer 
a  petition  to  the  House  of  Lords  for, 
and  to  use  their  utmost  endeavours  to 
procure,  an  act  of  Parliament  for  sub- 
stituting a  trustee  in  the  place  of  the 
heir,  in  case  such  heir  could  not  be 
found,  or  there  should  not  be  any 
heir.  On  inquiry,  no  heir  bdng 
found,  the  Court  decreed  the  defend- 
ants to  allow  their  names  to  be  used 
in  an  application  to  Parliament  for  the 
act,  expressing,  however,  a  doubt 
whether  such  an  application  could 
succeed,  the  estate  appearing  to  have 
escheated.  Sir  John  Frederick^  Bart.» 
and  Others,  v.  Coxwell  and  Another, 

614 

19.  The  Court  will  not  decree  that 
which  seems  to  be  impossible;  and  itia 
more  than  doubtful  whether  the  old 
law  now  prevails,  by  which  a  man  was 
compellable  to  procure  bis  wife  to  le- 
vy a  fine.  Ihld^ 


PRACTICE,  (Law  &  RBVBKca). 

See  Attorney  &  Client^  2,  3,  4. 
Costs,  1,  3,  4,  6. 

1.  The  Court  will  not,  upcm  an  ap- 
plication to  discbarge  an  amercia- 
ment, enter  into  a  disputed  question 
as  to  the  validity  of  the  practice  of 
the  Court  of  Sewers,  Ex  parte  Tay- 
lor and  others,  91 

2.  Where  A.  was  fined  by  Com- 
missioners of  Sewers  for  refusing  to 
be  re*swom  upon  a  standing  Jury,  the 
Court  discharged  the  fine,  it  being 
admitted  that  it  was  not  usual  to  re- 
swear the  Jury,  except  upon  the  is- 
suing of  a  new  commission.        Ihid* 


PRINCIPAL  &  AGENT. 

8.  No  person  can  deliver  a  decla* 
ration  by  the  bye  in  the  Court  of 
Exchequer  except  the  original  plain- 
tiff. GiiffUh  and  Othefrs  ▼•  Hum- 
phreys ^  218 

PRESCRIPTION. 

See  Pleading^  (Law  &  Revenue),  1 ,2. 

PRINCIPAL  &  AGENT. 

See  Bankrupt,  4. 
Turnpike. 

1.  The  testamentary  guardians  of 
an  infant  sold  part  of  his  estates  for  the 
purpose  o£  redeeming  the  land-tax, 
under  the  provisions  of  the  act  98 
Oeo.  8,  c.  60;  by  which,  in  cases  of 
sales  of  the  estates  of  infants  for  the 
purposes  of  that  act,  it  is  provided, 
that  the  purchase-monies  shall  be 
paid  into  the  Bank  of  Kngland,  in  the 
manner  therein  directed.  The  pur- 
chaser of  part  of  the  property  paid 
his  purchase-money  to  the  agent  of 
the  vendors,  who  was  also  agent  to 
the  purchaser,  and  the  conveyance 
was  executed.  The  agent  did  not 
pay  the  money  into  the  bank,  but  mis- 
applied it.  The  purchaser  entered 
into  possession,  and  continued  in  such 
possession  for  many  years,  paying, 
however,  the  land-tax.  The  heir-at- 
law,  upon  his  attaining  his  age  of 
twenty-one  years,  settled  accounts 
with  his  guardians,  and  afterwards 
continued  to  employ  the  same  agent, 
with  whom  he  some  years  afterwards 
settled  an  account;  and  for  the  ba- 
lance, including  the  purchase-money, 
took  from  such  agent  a  security, 
which,  however,  proved  valueless. 
Nearly  twenty  years  after  attaining 
his  age,  the  htir  brought  an  ejectment 
against  the  purchaser;  to  restrain 
which,  and  to  obtain  a  confirmation 
of  the  contract,  the  purchaser  filed 
his  bill.     The  Court  dismissed  the 
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bill,  but  without  costs.   Hickt  v.  Mo- 
rani,  28G 

PROMISSORY  NOTES. 
See  Bills  &  Notes. 

PROMOTIONS,  1,  307,  418,  518. 

PUFFER. 

See  Auction. 

PURCHASER. 

See  Vendor  Sc  Purchaser. 

RATE. 

See  Assistant  Overseer. 

REAL  COMPOSITION. 

See  Tithes,  5,  6. 

RECITAL. 
See  EviDENcSi  2. 

RECOGNIZANCE. 

1.  The  condition  of  a  recogni- 
zance, returned,  filed,  and  enrolled  as 
of  record,  cannot  be  varied  by  a  rule 
of  Court.  The  King  (in  aid  of  Hoi- 
lis)  V.  Bingham f  101 

2.  Where  A.  entered  into  a  recog- 
nizance to  pay  to  the  King  a  certain 
sum,  or  such  sum  as  B,  should  award ; 
and  afterwards  by  rule  of  Court  C 
was,  by  consent  of  parties,  substitut- 
ed as  arbitrator  in  lieu  of  B.,  and  C. 
made  his  award: — Held,  that  the  re- 
cognizance was  not  foi'feited  by  the 
non -performance  of  the  award  of  C 

Ibid. 

RECTOR. 
See  Tithes. 

REFERENCE  TO  MASTER. 
See  Practice,  (Equitt),  4,  7. 
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REGISTRAR. 
See  Office. 

REHEARING. 
See  Practice,  (Equity),  10,  11. 

REMAINDER. 

See  Descent. 

RENT. 

See  Champerty. 

Landlord  &  Tin  ant,  1,  3. 

REPUBLICATION. 
See  Will. 

RESTRICTIVE    INDORSE- 
MENT. 

See  Bills  &  Notes. 

RETAIL  BREWERS. 

1 .  A  retail  brewer  of  strong  beer 
ander  the  stat.  5  Geo,  4,  c.  54,  s.  6, 
whose  brewery  is  situate  in  a  city 
or  market  town,  can  retail  from  his 
brewery  such  strong  beer  only  as  » 
brewed  by  him  upon  his  brewery  pre* 
mises.  The  Attorney -General  v. 
Overingtonf  440 

2.  A  retail  brewer  of  strong  beer, 
whose  brewery  is  situate  out  of  a  city 
or  market  tDwn,  and  who  obtains  a 
licence  to  retail  strong  beer  in  a  city 
or  market  town  next  adjoining  his 
brewery  premises,  under  the  stat.  6 
Geo,  4,  c.  54,  s.  7,  can  retail  at  that 
place  only  the  strong  beer  brewed  by 
him  at  his  country  brewery.       Ibid. 

d.  Where  a  brewer  of  strong  beer, 
who  has  two  brewaiea,  the  one  situ- 
ate out  of  a  city  or  market  town,  and 
the  other  situate  in  a  city,  obtains  a 
licence  to  retail  the  beer  brewed  at 
the  former  in  the  next  adjoining  city. 
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and  another  licence  to  retail  that 
brewed  at  the  latter  at  the  place  where 
it  is  brewed,  he  cannot  retail  at  both 
places  the  beer  brewed  by  him  at  his 
country  brewery.  Ibid» 

4.  By  Stat.  5  Geo^  4,  c.  54,  s.  6,  a 
retail  brewer  of  strong  beer,  whose 
brewery  premises  are  situate  in  a  city 
or  market  town,  can  only  retail  there 
the  strong  beer  there  brewed  by  him ; 
where,  therefore,  the  licence  of  a  re- 
tail brewer  empowered  him  to  retail 
at  C.  strong  beer  which  he  should 
have  brewed  and  be  charged  with  du- 
ty thereon: — Held^  that  the  licence 
must  be  construed  with  reference  to 
the  Act  of  Partiament,  and  did  not 
empower  him  to  retail  at  C.  strong 
beer  brewed  by  him  elsewhere.  Ibid, 

RETAINER. 

See  AjjNUiTY,  2. 

REVERSAL  OF  JUDGMENT. 

See  Costs,  6. 

RULE  IN  SHELLY'S  CASE. 

See  Descent. 

SEWERS. 
See  Practice,  (Law  &  Revenue),  1 ,2. 

SHERIFF. 
See  Bankrupt,  4. 

SOLICITOR  &  CLIENT. 
See  Attorney  &  Client. 

SPECIAL  BAILIFF. 

See  Bankrupt,  4. 

SPECIFIC  PERFORMANCE.  ; 

See  Practice,  (Equity),  1, 18. 
Principal  &  Agent.  • 


TITHES. 


TITHES. 
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STATUTE. 

• 

See  ANHUirr. 

Assistant  Ovebseer. 

Attorney  anb  Client,  2,  3,  4. 

Auction  Duty. 

Bankrupt,  1,  IS,  9,  6,  9. 

Chavperty. 

Coal  Act. 

Costs,  3,  4. 

Eyioekce,  2, 

Extent. 

Legacy  Duty. 

Limitation  of  Actions. 

Office. 

Retail  Brewers. 

Statute  of  Limitations. 

Voluntary  Agreement,  %* 

WooLMER  Forest. 

STATUTE  OF  LIMITATIONS. 

1.  A  verbal  acknowledgment  of 
tfae  payment  of  part  of  a  debt  within 
six  years,  is  not  sufficient  witfain  the 
Stat.  9  Geo.  4,  c.  14,  to  take  the  case 
out  of  the  statute  of  limitations.  Willis 
V.  Newham^  518 

SUBMISSION. 
See  Recognizance,  2. 

TENANTS  IN  COMMON. 
See  Joint  Tenants. 

TERRIER. 
See  Tithes,  «. 

TITHES. 

1.  The  language  of  an  endowment 
being  ambiguous  with  respect  to  the 
tithe  of  hay,  and  being  unexplained 
by  any  subsequent  documents,  and 
there  being  no  modern  evidence  of 
usage,  and  no  evidence  of  perception 
by  the  vicar,  the  Court  declined  to 
decree  for  the  vicar  as  against  a  por- 
tionist  claiming  tlie  tithe  in  question, 
but  directed  an  issue.  -  Wyld^  Clerk,  v. 
Ward,  192 


£.  A  single  terrier,  unsupported 
by  tisage,  is  wholly  insufficient  to  es- 
tablish a  modus,  though  there  be  not 
only  no  proof  of  payment  of  tithes  in 
kind,  but  uniform  evidence  of  the 
non-payment  of  tithes  in  kind,  within 
living  memory.   Lynee  v.  Lett,    405 

S.  To  support  a  parochial  modus, 
it  is  not  sufficient  for  the  defendants 
to  prove  the  non-render  of  tithes  in 
kind ;  they  must  distinctly  shew  the 
acceptance  of  the  modus  for  some 
time,  and  to  some  extent.  Ibid, 

4.  A  party  setting  up  an  exemp- 
tion from  vicarial  tithes  for  part  of 
hitf  farm,  as  being  the  demesne  lands 
of  a  priory  or  monastery,  the  tithe?  of 
which  were  excepted  from  the  endow- 
ment of  the  vicar,  is  bound  to  prove, 
that  his  lands  actually  were  the  de- 
mesne lauds ;  and  it  is  not  sufficient 
for  him  to  shew  that  the  priory  had  a 
manor  and  lands  in  the  parish ;  that, 
on  the  dissolution  of  monasteries,  the 
manor  and  lands  devolved  to  the 
Crown,  by  whom  the  same,  together 
with  the  rectory,  were  granted  to 
persons  under  whom  the  defendant 
claimed  title;  and  that  the  defendant's 
farm  was  known  by  the  name  of  the 
Manor  Grunge,  which,  it  was  insisted, 
meant  the  demesne  lands :  and,  there- 
fore, where  a  defendant  set  up  such 
an  exemption,  but  did  not  actually 
prove  that  his  lands  were  the  demesne, 
and  there  was  evidence  of  the  receipt 
for  a  century  past  of  a  composition 
for  tithes  for  the  farm  in  question, 
though  alleged  by  the  defendant  to  be 
paid  for  a  part  of  the  farm  only, 
which  he  admitted  not  to  be  demesne 
lands: — The  Court  decreed  an  ac- 
count, with  costs.  Youngs  Clerk,  v. 
Merchant  f  467 

5.  In  a  suit  for  tithes  by  the  rec- 
tor, the  defendant  set  up  a  real  com- 
position of  10*.,  as  covering,  with 
other  lands,  the  lands  in  his  occupa- 
tion.    In  support  of  that  defence  he 
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proved,  that,  in  the  reign  of  Charles 
the  Second,  the  lands  in  question  were 
divided  among  three  persons,  on  a 
partition,  and  from  which  persons  the 
title  was  r^ularly  deduced  by  numer- 
ous instruments,  many  of  which  con- 
veyed the  tithes  of  the  portions  of  the 
lands  comprised  in  them ;  and,  from 
some  of  them,  it  appeared  that  a  mo- 
ney payment,  parcel  of  a  larger  pay- 
ment, amounting  to  10««,  was  provid- 
ed for  the  parson,  in  lieu  of  the  tithes : 
he  also  proved,  that,  in  1666,  in  an 
action,  on  the  statute,  for  not  setting 
out  tithes,  by  the  then  rector,  against 
an  occupier  of  the  lands,  a  verdict 
was  found  for  the  defendant.  It 
appeared  from  the  evidence,  that 
tithes  had  been  rendered  prior  to  the 
reign  of  Edward  the  Second,  but  from 
that  period  no  trace  could  be  found 
of  any  tithe  having  ever  been  render- 
ed; nor  was  there  any  evidence  of 
the  payment  of  the  lOs,  or  any  part 
of  it:  there  was  no  reference  in  the 
pleadings,  or  in  the  evidence,  to  the 
actuid  deed  of  composition.  The, 
Court  held,  that  there  was  not  suf- 
ficient evidence  from  which  a  real 
composition  could,  in  the  present 
state  of  the  law,  be  infen^d,  and  de- 
creed an  account,  with  costs*  Ledi* 
ard  V.  Anstte^  548 

6.  It  is  clearly  settled,  that  mere 
non-payment  will  not  support  the  de- 
fence of  a  real  composition,  nor  be 
evidence  from  wiience  to  presume 
the  deed  which  must  liave  been  the 
foundation  of  it«  Ibid. 

TITLE  DEEDS. 

See  Attohmet  and  Client,  1. 
Mortgage,  1. 
Vendor  &  Purchaser. 


TRADE. 

See  PoucY  of  Trade. 


TRUSTEE. 

See  Descent, 
Power. 
Priucipal  and  AesxT. 

TURNPIKE. 

1*  Where,  upon  the  diversion  of 
a  turnpike  road  after  the  new  road 
had  been  completed,  but  before  the 
old  road  was  stopped  up^  the  trus- 
tees, by  the  permission  of  B.^  broke 
down  his  fence,  to  make  a  passage 
from  the  new  road  to  the  close  of  A,^ 
but  did  not  put  up  a  gate  or  fence  to 
protect  the  latter  closer— ^/Tedf,  that 
the  trustees  were  wrong-doers,  and 
that  B*  was  responsible  for  their  acts. 
Winier  v.  Charter,  808 

UNION  OF  ESTATES. 
See  Descent. 

USE. 

See  Descent. 
Fine* 

VENDOR  &  PURCHASER. 

See  Auction  Duty. 
Auction. 
Champerty. 
Principal  &  Agent. 

1.  The  possessbn  of  a  dienl^ 
deeds  by  his  solicitor,  is  so  usual  and 
so  much  in  the  ordinary  course  of 
transactions,  that  where  a  person  pur- 
chases an  estate,  and  is  in/ormed  that 
the  deeds  are  in  the  hands  of  the  so- 
licitors of  the  owner  of  the  estate^ 
there  is  nothing  in  that  circumstaaoe 
which  renders  it  necessary  for  him  to 
inquire  under  what  circumstances  the 
solicitor  holds  the  deeds.  And,  there- 
fore, where  a  solicitor  acquiiea  by 
contract  a  different  interest  beyond 
what  his  character  of  solicitor  confers 
(such  as  an  equitable  mortgage),  it  is 
incumbent  on  him  immediately  to 
give  clear  and  distinct  notice  of  such 
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interest  to  all  persons  in  the  visible 
ownership  of  the  estate.  And  such  a 
case  is  not  within  the  principle  of  the 
cases  in  whidi  a  purchaser  of  land 
has  been  held  bound  to  inquire  of  the 
tenant  in  possession  the  nature  of  his 
interest.  Bozan  and  Another  v.  fVil- 
UoMs  and  Others,  1^0 

2.  The  lien  of  a  vendor  upon  the 
land,  and  up^n  the  title  deeds,  until  the 
parchase-money  be  paid  to  him,  does 
not  apply  to  a  conveyance  to  the  pur- 
chaser, executed  by  some  but  not  all 
the  parties,  where  the  contract  has 
gone  off  by  the  vendor's  default;  and 
if  there  be  any  lien  on  such  convey- 
ance. It  is  vested  in  the  purchaser  as 
a  security  for  his  deposit.  Oxenkam 
▼.  Esdaile  and  Others,  262 


VOLUNTARY  AGREEMENT. 

1.  The  Court  will  not,  generally 
speaking,  enforce  an  agreement  whol- 
ly voluntary,  and  without  considera- 
tion.    John  Grates  v.  Levi  Groves^ 

169 

2.  A,  having  purchased  a  freehold 
estate,  and  paid  part  of  the  purchase- 
money,   died  intestate,  leaving  two 
daughters,  his  co-hciresses  and  next 
of  kin.     After  his  decease,  on  pay- 
ment of  the  remainder  of  the  pur- 
chase-money by  the  two  daughters 
and  their  husbands,  the  estate  was 
conveyed  to  the  two  daughters  as  ten- 
ants in  common.     By  an  arrangement 
between  the  two  daughters  and  their 
husbands,  the   freehold  estate,  and 
certain  personal  property,  were  agreed 
to  be  taken  by  5.,  the  husband  of  one 
of  the  daughters,  (by  whom  the  re- 
mainder of  the  purchase-money  for 
the  estate  was  recited  to  have  been 
paid),  as  his  share  of  the  property, 
and  a  6ne  was  covenanted  to  be  levi- 
ed to  the  use  of  B.  in  fee.    The  fine 
was  neglected  to  be  levied,  but  B.  re- 
mained in  possession  till  his  death, 
acting  as  absolute  owner  of  the  estate : 
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shortly  before  his  death,  and  seventeen 
years  after  the  covenant  to  levy  the 
fine,  a  deed  was  executed  and  fine  le- 
vied, by  which  the  estate  was  settled 
to  the  use  of  B.  and  his  wife  for  their 
lives  Successively,  with  remainder  to 
their  children.  A  bUl  by  the  credi- 
tors  of  B.  to  set  aside  this  settlement 
as  voluntary  and  firaudulent,  wiUiin 
the  statute  13  Eliz.  c.  5,  was  dismiss- 
ed. HoughUm  and  Others  v.  Tate  and 
Others,  ^^^ 

VOLUNTARY  CONVEYANCE. 

See  Fraudulbnt  Aorbbmbnt. 
Voluntary  Aorbbmbnt, 

WALES. 

See  CONCBSSIT  SotVERB. 

WARRANT. 
See  Bankrupt,  7,  8. 


WILL. 
See  Devisb. 
1.  A  testator  by  will  specificaUy  de- 
vises an  estate  to  his  wife ;  and,  after 
certain  bequests,  he  gave  and  devised 
to  heraU  other  his  freehold,  copyhold, 
and  leasehold  estates,  not  therembe- 
fore  otherwise  disposed  of.  By  a  co- 
dicU,  after  reciting  the  devises  to  his 
wife,  he,  in  case  his  wife  should  die 
before  hhn,  devised  all  h'lssatd  es- 
tates to  trustees  upon  certain  truste : 
—Heldy  that  the  will  was  not  repub- 
lished by  the  codicil,  so  as  to  pass 
estates  purchased  between  the  date  ot 
the  will  and  the  codicU.  SmM  and 
Another  v.  Dearmer  and  Another, 

278 

WITNESS. 

See  EviDBKCB,  1. 

Practice,  (Equitt),  3,  12. 

WOOLMER  FOREST. 
1.  The  statute  62  Geo.  8,  c.  71, 
for  the  better  cultivation  of  navy 


602    WOOLMER  FOREST. 


WRIT. 


timber  in  the  forest  of  Woolmer^  in 
the  coonty  of  Souihampion,  which  (a. 
8,)  enacts,  "  for  the  r^ubting  and 
securing  to  the  aereral  persons  now 
having  right  of  common  of  pasture  in 
and  over  the  said  forest,  the  power  of 
Tutting  peat  and  turves  within  such 
parts  of  the  said  forest  as  shall  not  be 
inclosed  bj  virtue  of  this  Act,  that, 
after  the  indosure  shall  be  made  and 
completed,  it  shall  be  lawful  for  all 
persons  having  right  of  common  in 
the  said  forest,  to  cut  and  take  peat 
and  turves  in  any  part  of  the  said  fo- 
rest not  inclosed  under  this  Act,  with- 
out payment  of  any  fee  or  sum  of  mo- 


ney to  any  keeper  or  other  person 
having  the  care  or  soperintendance  of 
the  said  forest,  for  taJdng  the  ame," 
merely  regulates  the  previous  existing 
rights,  but  confers  no  new  right,  and 
anthonses  those  only  who  before  had 
the  right  of  estovers  and  common  of 
pasture  to  cut,  without  payment  of 
fees,  for  the  necessity  of  the  dwelling- 
house,  in  respect  of  which  the  origin- 
al right  existed.  The  AUomey-Gene* 
ral  V.  Gammtleitj  95 


WRIT. 
See  BAHKmuPT,  3,  4. 
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w.  h'dowall,  printer,  pemberton-row, 

GOUGU  SQUARE. 


